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The  Pxopub,  ex  reJ.  Oliofitead,  vs.  Olhstbad  and  Bakdbll. 

By  tlie  common  law,  a  ftither  has  tike  pBiamoant  right  to  tha  oiutody  andooo- 
trd  of  his  mhior  childfen,  and  to  BiqMrintend  their  nortore  and  edocatioiL 
The  flame  rule  exists  in  this  state. 

But  this  superior  legal  right  of  the  father  is  subject  to  the  control  of  a 
court  of  equity,  in  two  cases :  1.  When  the  fiither  has  abused  or  Ibrfefted 
the  ri^  by  cruelty  or  misconduct  towaidsthe  child,  or  his  character  is  such, 
or  he  has  been  guilty  of  such  conduct,  that  the  welfare,  either  physical  or 
moial,  of  the  child  requires  that  such  child  shall  be  removed  from  the  father. : 
2.  When  the  fUher  and  mother  are  living  separate  from  each  other,  under 
such  drcumstanoes  as  would  warrant  the  court  in  granting  a  divorce  a 
mmua  H  llboro,  and  the  wellkie  of  the  child  requires  that  it  should  re- 
side with  the  mother. 

Where  a  separation  between  the  parents  has. taken  place,  without  any  fiiult 
on  the  part  of  the  husband,  upon  whose  character  there  is  no  imputation ; 
and  there  is  no  objection  made  to  his  fitness  for  the  proper  discharge  of  his 
parental  duties ;  and  the  evidence  does  not  show  any  ground  on  which  a 
court  of  equity  could  decree  a  separation  of  his  wife  frt>m  him,  for  any 
cruelty,  unkind  treatment  or  neglect,  the  custody  of  the  child  will  be 
given  to  him. 
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When  the  mother  has  heeix  at  fknlt  in  the  occurrences  preceding  the  separa^ 
Men,  she  should  not  be  rewarded  for  her  fknlts  by  the  interposition  of  the 
court.  If  she  breaks  up  the  household,  and  departs  from  her  husband's 
house,  wrongftally,  whether  it  be  done  of  her  own  purpose,  or  from  weakly 
yielding  to  the  evil  influences  of  others,  she  is  not  to  be  allowed  to  take 
witfi  her  the  children  of  the  union. 

rUS  Was  a  proceeding  by  hahecu  corpu6y  institiited  by  A 
father,  against  his  wife  and  mother-in-law,  to  obtain  the 
possession  of  his  infEUit  child,  and  to  have  the  care  and  cns'^ 
tody  of  said  child  committed  to  him.  The  petition  of  the 
relator  stated  that  on  the  20th  of  February,  1855,  the  peti^ 
tioner  legally  married  Maria  N.,  the  daughter  of  the  defend-* 
ant,  now  Mrs.  Bandell,  widow;  that  he  was  thirty  years  of 
age,  and  his  said  wife  abont  twenty-fonr  years  of  age,  and 
that  she  had  no  brother  or  sister  living;  that  said  Mrs.  Ban-» 
dell  had  no  child  living  except  the  petitioner's  wife;  that 
said  Mrs.  Banddl,  and  tiie  petitioner's  said  wife,  and  the  po^ 
titioner,  all  resided  in  the  dty  of  New  York  at  the  time  of 
sach  marriage,  and  that  the  marriage  ceremony  was  perform«- 
ed  there ;  that  the  petitioner  and  his  said  wife,  Maria  N., 
had  one  child  only,  an  infiEuit  son,  who  was  bom  on  the  22d 
day  of  November,  1855,  in  said  city;  that  said  Mrs.  Ban- 
dell had  persuaded  the  petitioner's  said  wife  to  leave  him 
and  remain  absent  from  him,  without  any  just  cause  there- 
for on  his  part,  and  in  opposition  to  his  wishes,  most  of 
the  time  since  his  marriage ;  that  the  petitioner's  said  wife 
came  to  him  seven  days  before  the  birth  of  her  said  child, 
from  Bridgeport,  Connecticut,  and  resided  with  him  in  said 
dty  of  New  York  at  the  time  said  child  was  bom,  but  that 
she  left  him  again  and  took  away  the  child  within  two  months 
thereafter,  without  his  consent,  and  had  continued  to  remain 
away  from  the  petitioner  with  said  child  ever  since,  without  his 
consent ;  that  when  his  wife  left  him  after  the  birth  of  his 
said  child,  he  called  to  see  his  child  several  times,  but  was 
always  obliged  to  see  it  in  the  apartments  of  Mrs.  Bandell 
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and  lus  mfe,  contra^  to  his  inshes ;  and  that  the  petitioner 
has  found  it  impossible  at  times  to  see  the  child  at  all ;  that 
he  did  not  see  his  said  child  from  the  6th  day  of  April,  1856, 
untQ  the  15th  day  of  November,  1856,  when  the  child  was 
produced  in  oonrt^  on  the  retnm  of  a  ^t  of  habeas  corpus^ 
issued  by  the  city  judge  of  the  city  of  New  York,  during  a 
short  visit  of  Mrs.  Bandell  and  Mrs.  Olmstead  to  said  dty, 
of  which  visit  the  petitioner  incidentally  became  informed; 
that  from  the  18th  day  of  April,  1856,  until  the  13th  of 
November,  1856,  said  Mrs.  Bandell  and  the  petitioner's  wife 
had  resided  with  said  child  out  of  this  state,  in  Connecti- 
cut and  other  places  in  New  England ;  that  on  the  6th  day 
of  April,  1866,  he  saw  his  wife  and  she  then  expressed  a 
desire  to  live  with  him,  and  that  the  petitioner  then  asked 
her  to  live  with  him,  and  retnm  the  said  child ;  but  she  was 
influenced  not  to  do  so,  as  the  petitioner  believed  by  her 
mother,  and  the  bad  advice  of  other  parties  not  related  to 
them.  The  petitioner  further  stated,  that  since  his  said  mar- 
riage, that  is,  since  February  20,  1855,  Mrs.  Bandell  had 
changed  her  place  of  abode  or  boarding-house  no  less  than 
19  or  20  different  times,  visiting  for  brief  periods  during  that 
time  New  York,  New  Brunswick,  Saratoga,  Clinton,  Ballston, 
Green's  Farms,  Stamford,  Norwich,  Bridgeport,  Portland, 
Brooklyn,  and  taken  petitioner's  said  wife  and  child  with  her 
to  most,  if  not  all,  the  said  places  above  mentioned,  and  never 
remaining  long  at  any  one  place ;  and  that  the  petitioner's 
wife,  on  account  of  being  with  him  occasionally  previous  to 
the  birth  of  said  child,  has  changed  her  boarding  place  much 
oftener ;  and  that  Mrs.  Bandell  has  no  fixed  place  of  abode ; 
and  the  petitioner  believed  such  constant  changes,  and  the 
excitement  usually  attending  them,  would  be  detrimental  to 
his  wife  and  child  if  persisted  in.  The  petitions  stated,  that 
he  believed  said  Mrs.  Bandell  to  be  wholly  unfit,  for  various 
reasons,  to  have  the  charge  or  control  of  either  herself,  or  the 
petitioner's  wife  or  child ;  and  he  did  not  believe  her  to  be 
in  a  sound  state  of  mind ;  and  that  it  wotdd  be  very  wrong 
and  to  the  great  injury  of  the  said  child,  that  petitioner's 
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wife  fihoold,  for  any  length  of  time^  have  the  custody  of  the 
flaad  child^  or  the  care  of  its  health,  or  education,  or .  hahits, 
especially  in  conjunction  with  her  mother.  That  the  petition- 
er'B  wife  had  said  ehe  considered  it  her  duty  to  rranain  with 
her  mother,  but  the  petitioner  alleged  that  several  ozperi- 
ments  had  proved  it  unadvisable  for  Mrs  BandeU  to  reside  in 
the  same  house  with  his  family.  That  since  the  19ih  Jan- 
uary, 1856,  the  petitioner's  wife  had  lived  in  a  state  of  sepa- 
ration from  him  without  being  divorced,  or  any  proceedings 
taken  therefor,  to  his  knowledge,  and  without  the  petitionee 
consent  or  ooncmnence,  and  against  his  will ;  and  ^t  several 
times  since  she  left  him,  the  petitioner  had  requested  his  said 
wife,  personally  and  by  letter,  to  return  to  lum  with  his  said 
child,  but  that  she  still  rrfdsed  so  to  do.  That  the  said  Mrs. 
BandeU  harbored  the  wife  of  the  petitioner,  and  was  accessory 
te  ti^  detention  of  the  said  child,  as  the  petitioner  was  iofonned 
and  believed ;  and  that  said  Maria  N.  the  petitioner's  said  wife, 
hadrno'  property  :of  her  own  or  under  her  control,  with  which 
she  could  support  herself  or  said  child.  The  petitioner 
stated  that  he  had  always  provided  for  his  wife  and  child  in 
asuitablemamier  while  thqr  were  Hving  with  him,  and  wasable 
to  do  SQ|  and  that  ihey  were  being  so  supported  by  him  at 
No.  45  Grove  streiBt,  in  the  city  of  New  York,  on  said  14th 
Jahiiaiy  last,  when  his  said  wife  left  him.  The  petitioner 
further  averred  that  he  was  apprehensive  if  he  did  not  now  ob- 
tain the  custody  or  oontrol  of  his  said  child,  that  said  child 
would  soon  be  removed  from  this  state  and  its  jurisSiction. 
That  said  infent  child  of  the  petitioner  was  restrained  in  his 
liberty  by  the  said  Mrs.  Bandell  and  Mrs.  Olmstead,  the  wife 
of  the  petitioner,  at  No.  61  Nassau  street,  in  the  city  of 
Brooklyn,  in  the  county  of  Kings,  and  that  said  child  was 
not  committed  or  detained  by  virtue  of  any  process  issued  by 
any  court  of  the  United  States,  &a 

A  writ  of  hcibeaa  corpus  was  issued  upon  this  petition,  and 
the  in&nt  child  having  been  produced  in  court,  upon  the  re- 
turn day  thereof,  the  defendants  filed  their  separate  returns. 
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in  wUcii  ihey  severally  denied  most  of  the  ftcts  set  forth  id 
the  peiition.  The  wife^  in  her  retain,  among  other  things, 
allied  that  the  petitioner  had  treated  her  mth  great  craelty 
and  nnkindness ;  that  she  had  been  obliged  to  fly  from  him, 
and  take  refdge  mth  her  mother;  that  she  had  no  desire,  and 
wonld  consider  it  dangerous  to  herself  and  child,  to  live  again 
imder  the  same  roof  with  her  hnsband ;  that  the  child  was 
not  yet  weaned,  and  needed  a  mother's  care ;  that  with  the 
assistuice  of  Mrs.  Bandell,  her  mother,  she  was  able  to  pro- 
-vide  for  herself  and  child,  comfortably;  that  h^  mo&er,  so 
&r  from  being  nnfit  was  the  most  proper  person  to  have  the 
eare  of  the  deponent  and  her  child ;  and  that  the  petitioner 
was  unable  to  support,  comfortably  and  respectably,  himself 
and  his  wifeandohild.  She  denied  that  the  child  was  restrain- 
ed of  its  liberty  by  Mrs.  Bandell  or  herself;  or  that  the  peti- 
tioner had  been  nnable  to  see  the  child  whenever  he  wished;  or 
that  there  was  any  ground  for  apprehension,  on  the  pait  of 
the  petitioner,  that  the  child  was  about  to  be  removed  from 
the  state,  or  beyond  the  jurisdiction  of  the  eonrb  And  she 
alleged  that  she  had  commenced  a  snit  against  the  petitioner, 
in  the  superior  court  of  the  city  of  New  York,  for  a  lunited 
divoroe,  on  the  ground  of  his  ill  treatment  of  herself  and 
child.  Mrs.  Bandell  also  made  a  return  to  the  writ,  in  which 
she  denied  the  allegations  of  the  petition.  The  petitioner 
put  in  separate  replies  to  the  retmms,  putting  in  issue  the  ma1>^ 
ters  severally  stat^  in  the  returns.  The  issues  were  tried  by 
ihe  court,  before  Justice  Bibdsete,  and  after  aigumentof  coun- 
sel, the  following  opinion  was  delivered,  and  judgment  ordered. 

H.  W.  Johnson  and  D.  MoMairUny  for  the  relator. 

B.  Ooodman  and  J.  M.  Vtm  OoUj  for  the  respondents. 

BiBDSEYB,  J.  That  the  &ther  has,  by  the  common  law, 
the  paramount  right  to  the  custody  and  control  of  his  minor 
children,  and  to  superintend  their  education  and  nurture,  is 
too  well  settled  to  admit  of  doubt    Such  has  been  his  ao- 
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knowledged  right  in  England,  from  the  earliest  period  at  which 
it  became  the  subject  of  judicial  investigation,  down  to  the 
present  time.  (Mc  parte  EophinSy  3  P.  Wma.  151, 154  See 
The  King  v.  Johnson,  2  Ld.  Baym.  1333;  1  Strange,  579, 
S.  C;  Blissetes  case,  Lofft,  748;  The  King  v.  De  Manner 
vUUy  5  East,  221 ;  De  Manneville  v.  De  ManneviUe,  10  Ves. 
62,  62,  3;  ExpaHe  McGleUan,  1  Dotvl  Pr.  Oa.  81-84;  The 
King  v.  QremhdUy  A  Ad.  dk  EUia,  624,  640;  The  King  v. 
Isley,  5  id  441 ;  Ex  parte  Sbinner,  9  J.  B.  Moore,  278 ; 
WeOesley  r.  Duie  o/Beanfort,  2  Buss.  Ch.  Bep.  l'-18 ;  Ball 
V.  BaU,  2  Sim.  Bep.  35;  The  Queen  v.  Smith,  16  .£^.  £ata 
ane2  Eq.  Bep.  221 ;  J&  parte  Woodward,  17  id.  Tl;  In  re 
SaJcewUl,  22  id.  395,  400,  402.  i9ee  also  Sargrave^s  Notes, 
66  09^(2  70,  to  Co.  lAU.  88  h. ;  Forsyth  on  Custody  of  Iftfa/tds, 
§  6,  <fec. ;  Shelf,  on  Marriage  and  Divorce,  677,  <kc.)  The 
same  rqle  exists  in  this  state.  The  correctness  of  the  English 
decisions  on  the  subject  has  been  expressly  recognized  here. 
{See  The  People  v.  Ohegaray,  18  Wend.  637,  642,  3;  The 

People  ex  rd.  Nickerson  v. ,  19  id,  16 ;  The  People  v. 

Mercein,  8  Paige,  47-56 ;  Mercein  v.  The  People,  25  JTeiMi. 
64,  72,  398, 101 ;  The  People  v.  Mercein,  3  SHI,  399,  410, 
418,  420,  422,  425 ;  The  People  v.  Oooper,  8  Jow.  Pr.  Bep. 
288,  293;  Ahreffeldt  v.  Ahrevfddt,  1  Ho^.  0%.  JS^.  497; 
2%e  Peopfo  V.  Porter,  1  Duer,  724.  iSfee  afoo  2  iSifofya  J^'g. 
J4<m.  §§  1341,  2,  ^. ;  2  KemPs  Com.  186,  7,  213,  %th  ed.) 
As  has  been  well  said,  (19  Wend.  18,)  ^^  So  folly  does  the  law 
reoc^nize  the  authority  of  the  &,iker  on  this  subject,  that  he 
is  permitted  to  perpetuate  it  beyond  his  own  life;  for  he  may, 
by  deed  or  will  duly  executed,  dispose  of  the  custody  of  such 
(his)  child  during  its  minority,  or  for  any  less  time,  to  any 
person  or  persons,  in  possession  or  remainder."'  2  B.  S.  150, 
§  1.)  And  by  the  following  section  such  a  disposition  is  de- 
clared ^^  valid  and  effectual  against  every  other  person  claiming 
the  custody  or  tuition  of  such  minor,  as  gnardian  in  socage, 
or  otherwise.'"  The  principles  embodied  in  this  statute  are 
derived  from  the  Stat,  of  12  Car.  2d  c.  24,  §§  9, 10,  11. 
In  2%e  King  v.  Johnson,  (ubi  supra,)  the  right  of  a  testar 
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mentaiy  goardian,  appointed  by  the  fttther's  will,  to  the  oas- 
tody  of  the  in&nt,  was  sustained  by  the  king's  bench  npon  a 
habeas  corpw,  in  10  Oeorge  L,  A.  JO.  11^3.  In  that  case, 
the  child  was  taken  away  from  the  gaardian  duly  appointed, 
as  it  wonld  appear,  by  the  spiritual  court.  To  the  saftie  point 
is  The  King  y.  Isley,  (5  Ad.  d  Misy  441.) 

Bat  while  such  is  the  general  rule,  it  is  equally  well  settled 
that  this  superior  legal  right  of  the  father  is  subject  to  the  con- 
trol of  a  coTut  of  equity  in  two  cases :  1.  When  the  fieither 
has  abused  or  forfeited  the  right  by  cruelty  or  misconduct  to- 
wards the  children,  or  is  of  sudi  character,  or  has  been  guilty 
of  such  conduct,  that  their  welfare,  either  physical  or  moral, 
requires  that  they  shall  be  removed  from  him.  {The  King  y. 
De  MannevtUe^  5  East,  228,  jper  Ld.  EUenborough  and  Law^ 
fence,  J.,  and  Lytton's  case  there  cited;  10  Veaetf,  61,  2; 
4  J.  B.  Moore,  278 ;  4  Ad.  d  Mis,  641,  per  Ld.  Benman, 
J.;  WeOesley  y.  Duke  of  Beau/ort,  2  Buss.  1 ;  18  Wend. 
643;  19  id.  16 ;  25  id.  105 ;  and  other  oases  cited  above.) 
2.  Where  thefttther  and  mother  are  liying  separate  from  each 
other,  under  such  circumstances  as  would  warrant  the  court 
in  granting  the  wife  a  diyorce  a  mensa,  and  the  welfare  of  the 
children  requires  that  they  should  reside  with  the  mother. 
(2  B.  S.  148,  9,  §§  1,  3;  17  JEng.  Law  d  Eq.  Bep.  77;  19 
Wend.  18 ;  8  Paige,  53 ;  2  Bums.  Oh.  Bep.  1,  and  cases  cited 
ahove.) 

I  am  aware  that  there  are  dicta  in  some  of  the  authorities 
cited,  and  in  other  dases  in  the  books,  which,  at  first  yiew,  ap- 
pear to  contradict  the  general  rule  of  the  paramount  right  of 
the  &ther,  as  I  haye  stated  it,  and  which  apparently  oyerrule 
some  of  the  authorities  aboye  cited  to  sustain  it.  I  ihink, 
howeyer,  it  will  be  found,  on  examination,  that  none  of  these 
cases  are  really  at  yariance  with  the  cardinal  principla  They 
proceed,  either  upon  the  form  of  the  proceeding  and  the  nature 
of  the  remedy  inyoked,  or  upon  one  of  the  two  classes  of  ez- 
oeptions  aboye  adyerted  to. 

The  caiies  of  the  first  character  are  well  illustrated  ip  2%f 
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King  y.  Penelope  Smith,  (2  Strange,  982.)  There  the  oourt 
of  king's  bench,  while  admitting  the  father's  right  of  guarcU 
iwship,  reftised  to  determine  it  upon  habea$  corpus,  but  re^ 
i^rred  the  father  to  his  appropriate  action  for  that  purpose. 
But  in  The  King  v.  Ddavid  and  others,  (3  Bw.  1464-6,) 
Lord  Mansfield  said,  in  substance,  that  the  refusal  of  the 
court  in  Penelope  Smith's  case  to  deUver  the  infant  to  the 
£Eilher,  was  based  on  some  unfitness  in  the  character  or  oon^ 
duct  of  the  fiither,  ^^of  whose  design  in  applying  for  the  cus- 
tody of  his  child  they  had  a  had  opinion."  And  the  chief 
justice  approved  of  the  decision  in  The  King  v.  Johnson. 

The  cases  of  the  second  character  are  illustrated  in  this  very 
case  dP  The  King  v.  Delaval,  where  Lord  Mansfield,  speaking 
of  the  powers  and  duties  of  the  court  upon  habeas  corpus  to 
dispose  of  the  custody  of  infiEuits,  says:  ^^The  true  rule  is, 
that  the  court  are  to  judge  upon  the  circumstances  of  the  par- 
ticular case,  and  to  give  their  directions  accordingly"  To 
one  or  the  other  of  these  decisions  may  be  referred,  (besides 
the  cases  of  The  King  v.  Penelope  Smith  and  The  King  y. 
J)elaval,)  the  following  authorities:  Matter  of  McDowles, 
(8  John.  328.)  Matter  of  Waldron,  (13  id.  418.)  Matter 
cf  WoUstonecrqft,  (4  John.  Gh.  Bep.  80.)  Mercein  v.  The 
People,  (25  Wend.  102,  &c,  per  Paige,  senator.) 

Buch  being  the  general  rule,  and  the  exceptions  to  it,  the 
questions  here  presented  are,  (1.)  Whether  the  relator  hafl 
forfeited  his  parental  rights  by  oruelty  or  misconduct  towards 
his  child|  or  whether  he  is  of  such  a  character  that  the  interests 
of  the  child  require  its  removal  firom  under  his  influence. 
(2.)  Whether  his  wife  has  separated  from  him  under  such  cir- 
cumstances as  would  warrant  this  court  in  granting  her  alimited 
divorce,  and  whether  the  welfare  of  the  child  requires  that  it 
should  reside  with  the  mother. 

The  first  questioA  may  be  very  briefly  dismissed.  During 
the  whole  of  this  long  and  angry  Utigation,  it  was  not  alleged 
that  Mr.  Olmstead  had  been  guilty  of  any  one  act  of  crudty 
or  misconduct  to  his  child.    Indeed,  as  the  latter  was  not  two 
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months  old  when  removed  from  him  by  its  mother,  there  was 
no  room  for  such  a  pretense.  The  character  of  the  father  is 
as  free  from  objection  as  is  his  conduct  towards  the  child.  Al- 
though, during  the  earlier  stages  of  this  long  and  painful  con- 
troversy^ the  respondents  made  some  charges  against  him, 
these  were  wholly  unsustained  by  the  proof.  And  the  counsel 
for  the  respondents  distinctly  admitted,  in  the  summing  up, 
that,  upon  the  proof  in  this  case,  there  was  no  objection  to 
the  entire  fitness  of  the  relator  for  the  proper  discharge  of  his 
parental  duties,  except  such  as  were  claimed  to  arise  out  of 
the  difficulties  between  him  and  his  wife.  This  admission  was 
perfectly  proper.  Indeed,  upon  the  proof  here,  no  counsel 
could  have  dared  seriously  to  deny  that  the  relator  wair  every 
way  a  proper  person  to  take  charge  of  this  child,  as  its  father. 
I  consider  his  moral  character  not  only  as  not  impeached,  but 
in  fact  as  nnassailed.  Aside  from  the  difficulties  between  him 
and  his  wife  and  her  mother,  there  is  no  imputation  upon  his 
character.  He  has  displayed  very  great  affection  for  the  child ; 
is  shown  to  be  in  the  receipt  of  a  very  respectable  professional 
income ;  his  habits  are  correct ;  his  disposition  is  kind  ;  and 
in  my  judgment  he  is  in  every  way  well  fitted  for  the  exercise 
of  his  parental  duties. 

The  second  question  naturally  divides  itself  into  two  parts, 
(1.)  Has  this  wife  separated  from  her  husband  under  such  cir- 
cumstances as  would  warrant  this  court  in  granting  her  a  lim- 
ited divorce?  If  she  has,  (2.)  Does  the  welfare  of  the  child 
require  that  it  should  reside  with  the  mother  ?  As  to  the 
first  inquiry,  my  opinion  is  clear  that  the  evidence  does  not 
'  show  any  ground  whatever  on  which  a  court  of  equity  could 
grant  Mrs.  Olmstead  a  limited  divorce,  for  or  on  account  of 
any  cruel  treatment  by  her  husband.  Not  a  single  act  of 
cruelty  or  unkindness  is  proved,  or  even  alleged,  against  him. 
He  has  never  lifted  his  hand  against  her.  It  is  not  shown  that 
he  ever  spoke  or  wrote  to  her  an  angry  or  unkind  word.  He 
provided  fully  for  her  while  she  would  reside  with  him.  She 
left  him  against  his  wishes.  The  whole  proof  shows  that  a 
Vol.  XXVIL  2 
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very  warm  attachment  subsisted  between  them,  down  to  a 
period  very  shortly  before  the  separation.  Her  letters  to  him, 
which  were  very  frequent,  down  to  within  two  months  of  the 
final  separation,  (during  which  latter  period  no  letters  passed, 
as  they  were  living  together,)  display  an  ardent  afiection  on 
her  part  towards  him.  They  show  that  she  was  still  extremely 
desirous  of  living  with  him,  and  was  only  kept  from  so  doing 
by  foreign  influences.  As  late  as  April,  1856,  which  was  three 
months  after  the  separation,  she  is  proved  to  have  spoken  very 
affectionately  of  her  husband,  and  to  have  said  that  she  had 
not  lost  all  her  affection  for  him ;  that  she  still  hoped  to  live 
with  him  at  some  future  day ;  that  he  had  always  done  every 
thing  for  her  to  the  extent  of  his  means,  and  she  fully  appre- 
ciated it.  And  such  expressions  and  feelings  ivere,  in  my 
judgment,  abundantly  merited  by  the  uniform  kindness  and 
affection  with  which  the  relator  is  shown  to  have  treated  her. 
The  proofs  adduced  here  compel  me  to  say,  without  dis- 
guise, that  the  sole  cause  of  these  unhappy  differences,  and  of 
the  entire  disruption  of  what  would  otherwise  have  been,  so 
far  as  I  cau  conceive,  a  harmonious  family,  is  to  be  found  in 
the  character  and  conduct  of  the  respondent  Mrs.  Kandell,  the 
mother-in-law  of  the  petitioner,  and  in  her  baneful  influence 
over  the  character  and  conduct  of  his  wife.  From  an  early 
period  after  the  marriage,  Mrs.  Eandell  is  shown  to  have  en- 
tertained great  aversion  to  the  petitioner,  and  to  have  expressed 
it  very  freely  to  him  and  to  others.  No  good  cause  for  this 
was  assigned.  Her  alleged  reasons  were  altogether  frivolous. 
They  were,  that  he  talked  too  much  of  his  family  and  friends ; 
that  he  loved  his  wife  too  much ;  that  he  was  jealous  of  Mr. 
McKeon ;  that,  on  the  evening  when  he  reached  Washington 
with  his  wife,  on  their  bridal  excursion,  he  gave  the  coachman 
a  gold  half  eagle  instead  of  a  silver  quarter  of  a  dollar,  and 
was  a  careless  fellow.  These  diflSiculties  came  to  an  open  rup- 
ture, at  the  scene  in  Holdridge's  Hotel,  in  May,  1855,  less 
than  three  months  after  the  marriage.  The  parties  then  oc- 
cupied a  suite  of  roomS;  consisting  of  a  parlor,  and  two  sleepr 
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ing  rooms  which  both  opened  into  the  parlor.  The  mother- 
in-law  undertook  to  compel  her  son-in-law  and  daughter  to 
sleep  with  the  door  between  their  bedroom  and  the  parlor, 
opeu  during  the  night,  the  door  of  her  own  room  being  also 
open.  When  he  attempted  to  close  his  door,  Mrs.  Randell 
personally  resisted  him,  rising  from  her  own  bed  for  that  pur- 
pose, and  being  then  only  in  her  sleeping  gown.  Mrs.  Olm- 
stead told  Mrs.  Murray,  very  nearly  a  year  afterwards,  and  in 
the  presence  of  Mrs.  Randell,  that  ^Hhat  was  a  disgraceful 
affair  all  around,  and  that  she  never  wished  to  hear  it  spoken 
of  again.''  That  this  was  its  character,  so  far  as  Mrs.  Ran- 
dell was  concerned,  admits  of  no  doubt.  It  is  probable  the 
same  remark  will  apply  to  it,  so  far  as  Mrs.  Olmstead  herself 
took  part  with  her  mother  in  preventing  Mr.  Olmstead  from 
shutting  the  door.  It  may  be,  although  there  is  no  proof  on 
this  subject,  that  when  he  found  that  requirement  made,  in 
that  manner,  he  was  not  as  patient  and  forbearing  as  he  might 
have  been.  But  such  conduct  was  most  indelicate  and  im- 
proper on  the  part  of  the  mother-in-law.  It  was  of  a  kind 
well  calculated  to  irritate  him.  Her  character  and  conduct, 
both  before  and  afterwards,  justify  the  conclusion  that  such 
was  her  deliberate  design.  The  proof,  however,  fully  satisfies 
me,  that  while  the  relator  did,  as  he  might  properly,  insist 
that  his  wife's  mother  should  not  sleep  virtually  in  the  same 
apartment  with  them,  heyet  did  not  raise  his  hand  against, 
or  use  any  violence  to  her.  The  jwsertion  that  he  struck  her, 
which  Mrs.  Randell  afterwards  repeated  so  many  times,  is  dis- 
proved by  the  direct  evidence,  as  well  as  by  the  subsequent 
statements  of  the  affair  which  Mrs.  Olmstead  gave.  The  fall 
which  Mrs.  Randell  then  sustained,  was  owing  to  the  state  of 
extreme  anger  and  passion  in  which  she  was  when  she  clutched 
at  the  handle  of  the  door,  as  it  was  being  shut.  Her  hand 
then  slipped  from  the  knob,  and  she  fell.  The  true  key  to  the 
whole  transaction  may,  I  think,  be  found  in  what  Mrs.  Ran- 
dell said  but  a  short  time  afterwards,  viz :  that  after  the  fall, 
or,  as  she  called  it^  the  ^'knocking  down,''  the  alarm  was  given 
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througliout  the  house,  the  physician  was  sent  for,  and  that 
she  was  determined  to  Ke  there  till  the  doctor  came,  to  let  him 
see  her  there ;  and  that  she  wished  he,  Olmstead,  had  struck 
his  wife,  and  then  she  could  have  got  a  divorce.  From  the  state 
of  feeling  which  this  collision  produced,  it  is  clearly  proven 
that  Mrs.  Randell  never  has  recovered.  She  has  ever  since 
entertained  most  bitter  feelings  towards  her  son-rin-law,  and 
all  his  family  and  friends,  and  has  taken  little  pains  to  conceal 
or  suppress  such  feelings,  She  made  that  occurrence  the 
ground  for  an  immediate  separation  between  the  husband  and 
wife.  She  did  very  much,  if  not  her  utmost,  to  prevent  the 
reconciliation  which  the  husband  and  his  friends  at  once  took 
such  great  pains  to  bring  about.  And  when,  with  great  diffi- 
culty, and  only  by  the  most  urgent  persuasion,  it  was  brought 
about,  she  suddenly  insisted  on  breaking  it  off,  not  by  reason 
of  any  new  occurrence,  but  because  she  had  bethought  herself 
of  some  former  remark  of  Mr.  Olmstead's,  which  she  deemed 
offensive  to  herself.  She  was,  however,  induced  to  give  up 
this  idea,  and  her  consent  was  at  length  obtained  that  her 
daughter  might  again  live  with  Mr.  Olmstead ;  but  she  per- 
sisted that  she  herself  would  not  be  reconciled  to  him.  The 
proof  shows  that  she  has  adhered  to  this  determination.  It 
does  not  appear  that  she  has  ever  since  spoken  kindly  to  him 
or  of  him.  Very  soon  after  that  occurrence,  she  withdrew 
with  her  daughter  to  the  country,  and  the  husband  and  wife 
were  in  fact  separated  the  most  of  the  time  till  the  middle  of 
the  next  November,  a  period  of  about  five  months.  The  let- 
ters written  by  Mrs.  Olmstead  to  her  husband  during  this 
interval,  as  already  stated,  breathe  a  very  warm  spirit  of  at- 
tachment. They  also  show,  unmistakeably,  that  Mrs.  Ban- 
dell  was  anxious  to  hinder,  if  not  to  cut  off  entirely  even  that 
correspondence ;  that  she  was  unwilling  the  wife  should  write 
to  her  husband  or  receive  letters  from  him ;  and  that  when 
such  letters  were  received,  she  was  displeased  if  the  husband's 
letters  contained  any  expressions  of  affection  towards  his  wife. 
And  there  are  not  wanting,  throughout  these  letters,  most  sig- 
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nificant  warnings  and  expressions  and  statements  on  the  part 
of  Mrs.  Olmstead^  that  the  continuance  of  this  correspondence 
anhjected  her  to  such  tokens  of  severe  displeasure,  if  not  of 
anger,  that  she  was  compelled  either  to  relinquish  it,  or  to 
carry  it  on  in  secret,  even  while  her  mother  slept.  From  an 
expression  in  one  letter,  that  of  June  27, 1855,  it  appears  that 
this  letter  was  written  by  stealth,  while  the  mother  was  asleep ; 
that  a  hint  dropped  unintentionally  the  day  before,  of  a  design 
by  the  daughter  to  write  to  her  husband,  had  induced  the 
mother  to  keep  constantly  with  her,  so  as  to  prevent  her  from 
writing.  "Since  then,"  the  wife  adds,  *^mum  has  been  the 
word ;  but  I  have  been  keeping  up,"  &c.  &c.  That  this  state 
of  feeling  continued  some  time  is  obvious  from  the  next  letter 
of  June  28,  1855,  in  which  the  unhappy  wife  says :  "It  seems 
the  slightest  thing  now-a-days  makes  unpleasantness.  I  am 
constantly  doing  wrong,  and  cannot  look  into  futurity.  "Would 
that  I  could,  a  little  !  You  must  not  be  surprised  to  get  this. 
What  is  to  be  done  ?  Ma  is  packing,  she  says,  to  go  some- 
where to-morrow,  and  very  angry."  And,  in  fact,  they  seem 
to  have  left  New  Brunswick  that  very  day,  or  the  day  after, 
contrary  to  their  intentions,  and  under  the  influence  of  the 
feelings  here  disclosed.  And  yet,  during  the  earlier  part  of 
their  stay  at  New  Brunswick,  Mrs.  Kandell  was  returning 
thanks  through  her  daughter's  letters,  for  presents  of  bottled 
ale  sent  her  by  her  son-in-law,  and  was  informing  him  in  the 
same  manner  when  her  supply  of  ale  was  out  and  needed  re- 
plenishing frpm  the  city. 

The  occurrences  which  took  place  at  Clinton,  during  the 
first  visit  after  marriage,  which  the  husband  made  with  his 
wife  and  wife's  mother,  at  his  father's  house,  are  very  fully 
proved  by  a  most  respectable  witness  who  is  wholly  uncontra- 
dicted. They  are  indeed  most  remarkable.  On  the  very  day, 
or  the  day  after,  Mrs.  Bandell  entered  the  house,  the  whole 
&mily  was  in  disturbance ;  she  found  visiting  there  certain 
relatives  of  the  family,  in  regard  to  whose  past  life  she  had 
heard  some  reports.  *  Entire  stranger  as  she  was,  she  accosted 


22  CASES  m  THE  SUPREME  COURT. 

The  People  v.  Olmstead. 

them,  and  recounted  to  them  the  whole  story,  though  it  had  been 
past  and  gone  for  nearly  thirty  years,  if  it  had  ever  had  any 
foundation  in  truth.  She  objected  to  the  table,  and  within  aur 
other  day  or  two,  she  first  refused  to  go  to  the  table,  and  then  lefk 
the  house  during  a  storm,  and  betook  herself  to  an  inn  in  the 
vicinity,  and  that  not  one  of  the  first  class.  She  herself  sub- 
sequently spoke  of  it  as  a  "  second  or  third  rate  tavern." 
That  she  went  in  anger,  is  obvious.  That  her  conduct  there 
was,  at  least,  very  singular,  is  equally  obvious ;  for  she  so  con- 
ducted herself  that  she  was  taken  for  crazy  by  the  hostess  or 
some  of  the  servants.  But,  whatever  was  obscure  on  the  di- 
rect proof,  her  own  declarations  to  Mrs.  Scott  at  Ballston, 
shortly  after,  remove  all  doiibt  from  her  conduct  and  her 
motives.  She  must  have  gone  to  Clinton  with  the  deliberate 
design  of  quarreling  with  her  son-in-law,  and  all  his  family. 
Beyond  doubt,  she  fully  accomplished  her  purpose  so  far  as 
any  acts  of  her  own  could ;  for  I  find  no  proof  of  any  single 
unkind  word,  or  inhospitable  act  or  expression,  or  even  of  any 
recrimination,  on  the  part  of  any  of  her  son-in-law's  kindred  to 
her.  Nor  does  it  appear  that  she  ever  alleged  the  existence 
of  any  such  thing,  although  these  occurrences  at  Clinton  were 
the  topic  of  frequent  conversation  by  her  for  months  after- 
wards. The  suggestion  of  her  own  insanity  she  treated  as  a 
joke.  The  inquiry  put  to  her  by  a  servant,  "  How  long  have 
you  been  crazy  ?"  seems  scarcely  to  have  attracted  her  atten- 
tion; and  it  was  remembered  at  all,  apparently,  rather 
because  it  was  evidence  of  the  extent  and  nature  of  the  diffi- 
culties she  had  caused. 

The  scene  at  the  church  in  Clinton  on  the  sabbath  day  be- 
fore commencement,  is  a  most  singular  proof  of  the  length 
to  which  passion  will  carry  even  those  who  generally  maintain 
a  reputable  standing  in  society.  The  accounts  of  this  trans- 
action are  derived  from  her  own  lips.  As  slie  said,  she  dress- 
ed herself  at  the  tavern  in  the  best  of  her  wardrobe,  putting 
on  her  best  laces^  &c.,  and  went  to  the  church  ^^  determined 
to  show  them  all  what  she  was^  and  that  she  could  dress  aa 
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"well  as  any  of  them/'  She  rose  in  her  pew,  as  her  son-in- 
law  passed  through  the  aisle  accompanied  by  his  wife  and  his 
father's  family,  and  bowed  to  her  daughter,  and  accosted  her 
in  a  triumphant  tone,  as  if  to  show  she  was  not,  and  could 
not  be  put  down ;  or,  as  she  herself  said,  "  to  show  that  •  she 
had  carried  out  her  plans  triumphantly."  And  she  used  to 
laugh  very  often  when  she  was  talking  over  this  .affair  subse- 
quently. Well  might  she  say,  as  she  afterwards  did,  that 
such  conduct  "almost  killed"  her  daughter;  that  in  church, 
"  She  looked  almost  as  if  she  would  sink  through  the  floor ;" 
that  "  She  left  Clinton  before  commencement,  through  mor- 
tification and  chagrin."  And  it  is  clearly  proved  that  on 
the  next  day  the  husband  and  wife  fled  precipitately,  cut- 
ting short  their  visit  to  his  friends,  and  refusing  to  re- 
main and  attend  the  commencement  at  the  college,  and  its 
attendant  festivities,  where  the  conduct  of  Mrs.  Bandell 
had  attained  such  unpleasant  notoriety.  It  was  but  a  few 
days  after,  when  Mrs.  Bandell  reached  Ballston,'  alone ;  her 
daughter  being  still  with  her  husband.  Directly  on  her  arri- 
val, she  (Mrs.  Bandell)  repaired  to  Mrs.  Scott's  room,  and 
then,  and  very  frequently  afterwards,  spoke  of  these  occur- 
rences. Her  language  and  conduct  at  this  time  disclose,  I 
doubt  not,  her  true  character,  and  show  who  has  been  the 
party  really  at  fault  during  these  unhappy  differences.  She 
said  she  went  to  Clinton,  to  "  spite  and  to  plague  the  family." 
That  she  wanted  to  go  back  there  again  "  to  annoy  the  family, 
to  plague  and  spite  them."  She  spoke  of  her  "  adventures"  at  ' 
Clinton,  and  said  she  had  had  a  "great  time  there."  She 
had  "  liked  the  ftin  of  it."  She  even  offered  to  pay  the  board 
of  Mrs.  Scott,  at  Clinton,  if  that  lady  would  return  there 
with  her.  The  "  fun,"  however,  was  not  to  the  taste  of  the 
latter,  and  the  invitation  was  not  accepted.  For  weeks,  the 
occurrences  at  Clinton  were  the  subject  of  frequent  conversa- 
tion and  comment  by  Mrs.  Bandell.  She  would,  as  the  wit- 
ness states,  "  often  speak  of  them,  and  laugh  over  them." 
She  gave,  as  a  part  of  the  causes  which  led  to  the  difficulties, 
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at  the  honBe  of  Mr.  Olmstead,  senior,  the  fact  that  she  ^'  did 
not  like  the  table ;"  that  "  the  bread  was  too  dry,  and  there 
was  no  warm  biscuit/'  She  said  she  felt  slighted,  and  was 
not  quite  satisfied  with  the  house,  and  the  attention  she  re- 
ceived. During  this  stay  at  Ballston,  her  conversations  were 
"  rambling  and  excited.^'  In  very  many  of  them,  she  spoke 
of  Mr.  McKeon  as  the  one  who  ought  to  have  had  her  daugh- 
ter, and  as  the  one  whom  she  herself  preferred  for  her  daugh- 
ter's husband.  She  spoke  of  procuring  a  separation  between 
Mr.  Olmstead  and  his  wife,  for  the  purpose  of  having  the 
Tatter  marry  McKeon.  And  after  Mrs.  0.  came  from  New 
York,  whither  she  had  gone  with  her  husband  from  Clinton, 
and  joined  her  mother  at  Ballston,  Mrs.  Bandell  was  trying 
to  induce  her  to  leave  her  husband,  and  offering,  if  she  would 
do  so,  to  buy  her  wardrobe  and  pay  her  bills, .  and  support 
her  and  her  child.  This,  it  was  proved,  was  the  topic  of  fre- 
quent conversation  by  Mrs.  Randell. 

I  shall  not  recount  at  length  tbe  scene  during  the  night,  at 
Ballston,  between  this  mother  and  daughter,  of  which  Mrs. 
Scott  was  the  witness  on  the  urgent  solicitation  of  the  latter. 
The  origin  of  the  difficulty  seems  to  have  been  the  discovery 
on  the  part  of  Mrs.  Randell,  by  stealth,  of  a  letter  from  Mr. 
Olmstead  to  his  wife,  using  expressions  of  tenderness,  and 
urging  her  to  return  to  live  with  him.  From  what  is  stated 
of  the  language  and  conduct  of  Mrs.  Bandell  on  that  occasion, 
she  must  have  been  in  a  state  of  intense  excitement — almost 
a  frenzy.  I  think  a  much  stronger  statement  would  not  be 
out  of  place.  When  the  passionate  expressions  of  the  moth- 
er had  terrified  the  daughter,  then  rapidly  approaching  her 
confinement,  so  that  she  said,  weeping  bitterly,  "  Mother,  you 
will  kill  me  if  you  talk  so,  and  not  only  me  but  my  child," 
Mrs.  Randell  replied,  "  There  is  no  danger  of  that.  Yon 
treated  me  like  a  brute  in  leaving  me  at  Clinton.  There  is  no 
danger  of  killing  you."  And  when  Mrs.  Olmstead,  after 
some  conversation,  added  that  she  would,  on  the  morrow,  if 
her  life  was  sparedi  return  to  her  husband  and  live  with  hinii 
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for  she  needed  a  protector,  Mrs.  Randell  replied  to  her—"  Go, 
go  live  with  him,  starve  and  die  in  a  garret^  and  I  will  starve 
myself.  I  will  not  eat  again.**  That  such  a  state  of  feeling 
on  the  part  of  the  mother  should  have  prevented  her  sharing 
her  daughter's  bed  that  night,  as  had  before  been  her  custom ; 
should  have  induced  her,  in  the  morning,  to  rise,  dress  herself, 
and  go  alone  to  the  breakfast  table  of  the  hotel,  without 
speaking  to  her  daughter ;  and  then  to  pack  her  things,  and 
prepare  to  leave  the  town,  without  disclosing  to  her  daughter 
whither  she  was  going,  or  what  were  her  purposes,  was  per- 
haps not  strange ;  however  strange  such  conduct  may  be  be- 
tween a  widowed  mother  and  her  only  daughter,  and  more 
especially  between  parent  and  child  as  tenderly  attached  as  ' 
these  parties  claim  to  be,  according  to  the  statements  made 
in  their  returns.  Yet  such  were  the  facts ;  and  the  mother 
and  daughter  left  the  house  that  day  secretly,  while  the  fam- 
ily were  at  dinner,  Mrs.  Olmstead  begging  her  friend  Mrs. 
Scott  to  make  to  their  friends  in  the  house  the  best  excuse 
for  their  departure  she  could  devise. 

The  full  force  of  the  expreserion  which  bade  Mrs.  Olmstead 
go  to  her  husband,  and  starve  and  die  in  a  garret,  cannot  be 
apprehended  without  adverting  to  one  or  two  facts  which  are 
in  proof.  About  this  time  Mrs.  Bandell  was  frequently  say- 
ing, and  probably  she  believed,  that  Mr.  Olmstead  was  unable 
to  support  his  wife,  as  his  income  did  not  exceed  $600  or  $700 
per  year,  although  the  proof  here  is  that  his  income  was  much 
larger  than  that.  Before  her  marriage,  it  appears  that  Mrs. 
Olmstead  had  transferred  to  her  mother  all  her  own  property, 
some  $13,000  or  $14,000  in  amount,  so  that  the  latter  could, 
if  she  chose,  entirely  withhold  from  the  former  the  whole  of  it, 
both  principal  and  interest  That  Mrs.  Randell  was  well 
aware  of  the  power  which  this  fact  gave  her  over  her 
daughter,  is  proved  by  the  expression  which  she  had  more 
than  once  before  that  night  used  to  her,  during  their  visit  at 
Ballston — "  If  you  go  to  live  with  Mr.  Olmstead  again,  you 
shall  not  have  a  doUair  of  my  money/' 
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It  does  not  appear  in  proof  that  there  were  any  other  diffi- 
culties between  this  mother  and  her  daughter  so  seriotis  as 
those  on  the  night  at  Ballston  here  alluded  to.  But  it  is 
abundantly  obvious,  not  only  from  Mrs.  Olmstead's  letters, 
but  from  the  independent  testimony  of  several  different  wit- 
nesses, that  there  were  unfortunate  and  not  unfrequent  differ- 
ences between  them.  If,  as  both  Mrs.  Eandell  and  Mrs. 
Olmstead  declared,  the  former  could  not  live  in  the  same  house 
with  Mr.  Olmstead  in  peace,  I  think  it  is  clear  that  she  did 
not  live  in  uniform  harmony  even  with  her  own  and  only  daugh- 
ter. The  state  of  feeling  on  the  part  of  Mrs.  Randell  towards 
Mr.  Olmstead  which  has  been  developed,  continued  throughout* 
*  the  fall  and  winter.  It  is  seen  in  very  many  of  Mrs.  01m- 
stead's  letters  to  her  husband ;  in  the  many  and  different  ar- 
rangements proposed  for  their  residence  during  that  winter ; 
in  the  final  arrangements  for  returning  to  New  York ;  in  the 
querulous  complaints  made  by  Mrs.  Randell  to  Mrs.  Porter 
and  Mrs.  Biker,  immediately  on  her  arrival,  and  during  her 
stay  at  their  house ;  in  her  conduct  on  the  night  of  January 
14th,  1856,  when  the  final  separation  took  place  between  the 
husband  and  wife ;  in  their  leaving  the  house,  after  that  sep- 
aration ;  in  the  subsequent  visit  of  Mrs.  Bandell  to  the  house 
of  Mrs.  Murray,  where  Mrs.  Olmstead  had  then  gone  to  board ; 
ftnd  generally  in  all  her  subsequent  conduct. 

In  regard  to  the  occurrences  on  the  night  of  January  14th, 
1856,  when  the  final  separation  of  the  wife  from  her  husband^ 
took  place,  all  the  witnesses  agree  that  Mr.  Olmstead  was  cool, 
unexcited  and  deliberate.  His  wife  was  much  excited.  Mrs. 
Bandell  must  have  been  in  nearly  the  same  state  in  which 
Mrs.  Scott  describes  her  to  have  been  at  Ballston,  during  the 
night  in  August  previous.  The  difficulty  seems  to  have  taken 
its  rise  from  a  conversation  between  Mr.  and  Mrs.  Olmstead 
during  the  night.  This  conversation  had  reference  principally 
to  the  conduct  of  Mrs.  Bandell  towards  Mr.  Olmstead.  It 
may  have  been  indiscreet,  possibly  unkind  for  him  to  speak  to 
his  wife  on  that  subject.    She  was,  perhaps,  not  yet  ftdly 
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restored  to  her  health  or  strength,  for  her  chad  was  not  quite 
two  months  old.  But  that  the  husband  should  have  remon- 
strated was  not  unnatural.  It  should  not  have  been  unpar- 
donable in  the  view  of  his  wife.  He  might  Well  speak  of  a 
residence  separate  from  a  mother-in-law,  who,  while  she  would 
request  that  he  be  sent  for  her  ale  6r  other  drinks,  would  not 
speak  to  him,  and  scarcely  ceased  to  revile  hitn,  even  to  the 
most  entire  stranger  into  whose  company  she  might  be  thrown. 
She  had  repeatedly  said,  during  their  brief  stay  in  that  house, 
that  Mr.  McKeon  should  have  been  the  husband  of  her  daugh- 
ter, and  the  father  of  her  daughter's  child.  In  her  common 
conversation  she  was  threatening  to  procure  a  separation  of 
her  daughter  from  Mr.  Olmstead,  even  "  if  it  cost  her  all  she 
was  worth,"  and  to  have  her  daughter  then  marry  Mr.  McKeon. 
McEeon  was  then  in  the  habit  of  calling  familiarly  on  Mrs. 
Bandell  or  Mrs.  Olmstead,  or  both  of  them*  He  had  corres- 
ponded with  one  or  both  of  them  during  the  previous  year, 
and  visited  them  during  the  fall,  at  Bridgeport,  where  they 
were  boarding  while  absetit  from  the  city.  It  is  clearly  proved, 
that  during  all  this  time  McKeon  was  a  married  man.  It 
does  not  appear  whether  that  fact  was  known  to  Mr.  Olmstead. 
It  does  not  seem  to  have  been  known  to  his  wife  or  her  mother. 
McKeon,  himself,  while  he  testifies  to  the  fact  of  his  being 
then  married,  and  that  Mrs.  Bandell  had  stated  to  him  after 
her  daughter's  marriage,  that  he  ought  to  have  married  her 
daughter,  also  states  that  he  did  not  disclose  the  fact  of  his 
marriage,  to  Mrs.  Bandell  or  Mrs.  Olmstead. 

What  remonstrances  the  husband  made  use  of  to  his  wife 
on  the  night  of  the  separation^  does  not  appear.  It  only  ap- 
pears that  when  his  wife  subsequently  spoke  of  them,  she 
bbSBL  she  "  felt  worried  by  them."  Whatever  they  were,  she 
resented  them  so  much  as  to  make  them  the  pretext  for  an 
immediate  separation.  She  arose  and  threatened  to  leave  him 
at  once,  and  take  with,  her  their  child.  To  her  departure  he 
seems  to  have  interposed  no  obstacle ;  but  he  refused  to  allow 
her  to  take  away  the  child,  as  well  he  might  do,  it  being  thea 
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past  midnight.  The  occurrence  was  by  her  communicated  to 
Mrs*  Bandell,  who  lodged  in  a  lower  room,  and  who  at  once 
became  highly  excited.  She  sent  for  her  daughter's  relative, 
Mr.  Suydam.  She  cried  from  her  window  for  the  watch.  She 
sent  for  policemen.  And  when  the  policemen  came,  she  suc- 
ceeded by  their  means  in  obtaining  for  Mrs.  Olmstead  the  pos- 
session of  the  child.  Mr.  Olmstead,  on  being  advised  by  one 
of  the  policemen  so  to  do,  unlocked  the  door,  admitted  his 
wife  again  to  the  room,  and  suffered  her  to  remove  the  child. 
During  all  this  scene  below,  which  is  emphatically  described 
by  one  of  the  witnesses  as  a  "  row,"  the  child  remained  entirely 
quiet  in  its  bed.  It  was  not  heard  to  cry  by  the  policemen 
who  went  into  the  room,  or  by  the  lady  who  kept  the  house, 
and  who  stood  in  deep  mortification  at  the  foot  of  the  stairs, 
hoping  for  an  end  of  the  disturbance  and  the  restoration  of 
quiet  to  her  house.  From  that  night,  till  this  time,  the  child 
has  been  in  the  sole  custody  of  its  mother  and  grandmother. 
During  the  remainder  of  that  week  they  remained  in  the  same 
house,  but  were  wholly  separated  from  Mr.  Olmstead.  At 
the  close  of  the  week,  Mrs.  Randell  left  the  house  secretly,  and 
for  a  place  of  destination  which  she  carefully  concealed,  taking 
with  her,  her  daughter  and  the  child.  This  proceeding  is  for 
the  purpose  of  restoring  to  the  care  and  custody  of  its  father  a 
child  thus  obtained.  It  is  difficult  to  reconcile  the  conduct 
of  Mrs.  Olmstead  towards  her  husband  on  that  occasion,  with 
the  ardent  affection  which  she  had  expressed  to  him  in  all  her 
letters  during  the  previous  summer  and  fall,  or  with  the  state- 
ments she  made  long  afterwards,  that  she  had  not  even  th«n 
lost  her  affection  for  him,  and  still  hoped  to  live  with  him  at 
some  future  period.  Her  separation  from  him  must  have  been 
caused  by  the  exertion  of  some  most  unfavorable  influence  o^ 
her.  What  that  influence  was,  is  too  plain  for  doubt  Mrs. 
Bandell  had  declared,  as  soon  as  she  entered  the  house  the  pre- 
vious November,  when  she  and  her  daughter  returned  from 
their  prolonged  visit  to  the  country,  that  she  meant  her  daugh- 
ter Bhould  leave  her  husband  as  soon  as  the  matter  could  be  ar- 
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ranged.  The  spirit  that  actuated  Mrs.  Bandell  at  the  time 
of  the  separation^  may  be  gathered  from  her  subsequent  state- 
ment that  she  wished  the  policeman^  when  he  came  in,  had 
broken  Mr.  Olmstead's  head.       « 

It  is  not  material  to  inquire  how  much  the  account  given 
by  Mrs.  Porter,  of  the  visit  of  McKeon  on  the  evening  after 
the  separation,  and  of  the  language  then  used  by  Mrs.  Bandell, 
is  shaken  by  the  attempted  contradiction  of  her  by  McEeon, 
and  by  the  servant  girl  Eliza ;  for  the  entire  rejection  of  that 
whole  transaction,  would  not  in.  any  manner  affect  my  view 
of  the  case.    At  the  same  time  I  am  bound  to  say,  that  a  care- 
ful study  of  the  testimony  as  reduced  to  writing,  has  but  con- 
firmed the  impression  which  its  delivery  made  upon  my  mind ; 
and  that,  in  all  ifs  essential  features,  I  deem  Mrs.  Porter's 
account  of  the  language  of  Mrs.  Bandell  substantially  correct. 
I  cannot  believe  that  the  statements  which  she  says  Mrs.  Ban- 
dell then  made  could  have  been  fabricated ;  least  of  all  by 
such  a  witness  as  Mrs.  Porter  proved  on  her  longf  and  very 
close  cross-examination.     She  had  often  before  heard  Mrs. 
Bandell  speak  of  Mr.  McEeon  as*  the  young  man  with  whose 
marriage  to  her  daughter  she  should  have  been  so  much  pleased. 
And  she  could  not.  fail  to  notice  and  remember  when  McKeon 
was  pointed  out  to  her,  such  expressions  on  the  part  of 
Mrs.  Bandell,  as  that  he  ought  to  have  been  Maria's  husband, 
and  the  child  should  have  been  his  child.     These  declarations 
were  indeed  remarkable,  but  not  very  much  more  so  than  some 
other  things  in  the  case,  as  to  the  ti*uth  of  which  no  question 
whatever  is  made.     The  child  thus  separated  from  its  father 
was,  not  long  after,  baptized.     Of  its  baptism  the  father  knew 
nothing.     Mrs.  Bandell  had  previously  declared  he  should  not 
know  of  it.     The  name  given  him  in  baptism  differs  materi- 
ally from  that  by  which  he  had  been  called  by  his  parents  be* 
fore  their  separation.     Mrs.  Bandell  stated,  before  the  baptism, 
that  she  would  not  consent  that  he  should  bear  any  part  of  his 
father's  name. 

Jt  is  needless  to  dwell  longer  upo^  these  uabappy  differences. 


30         OASES  IN  THE  SUPREME  COURT. 

The  People  v.  Olmstead. 

Nor  is  the  foregoing  recital  any  thing  like  a  full  history  of  the 
case.  The  mass  of  testimony  before  me  is  so  great,  that  it 
was  possible  only  to  touch  upon  the  more  prominent  'points. 
But  enough 'has  been  said  t#  show  the  true  character  of  this 
controversy.  The  whole  matter  may  be  shortly  summed  up. 
I  find  nothing  proved  here  which  shows  Mr.  Olmstead  to  be 
in  fault  during  these  long  and  painful  occurrences.  It  is  not 
shown,  it  is  not  even  pretended,  (though  there  was  no  want 
of  will  or  of  diligence  on  the  part  of  the  respondents  in  inves- 
tigating his  past  history,)  that  he  has  ever  lived-  otherwise 
than  in  entire  harmony  with  all  around  him.  Mrs.  Ran- 
dell  has  had  serious,  and  sometimes  very  angry  differences 
with  many  of  her  nearest,  and  those  who  should  be  her  warm- 
est friends.  How  she,  a  widowed  mother,  on  some  occasions 
treated  her  only  child,  has  been  adverted  to.  Her  own  wit- 
ness, Mr.  Suydam,  the  nearest  kinsman  of  Mrs.  Olmstead, 
testified  that  he  and  his  family  had  been  so  treated  by  both 
these  ladies,  that  intercourse  with  them  had  been  suspended, 
and  they  could  not  be  invited  to  his  son's  wedding.  Mr.  and 
MrS.  Scott,  who  had  known  them,  as  acquaintances  merely, 
for  some  years,  spent  a  few  weeks  in  the  same  hotel  with  them 
at  Ballston,  in  the  summer  of  1855.  The  result  was  an  angry 
correspondence,  and  a  suit  by  Mrs.  Randell  agaitist  Mr.  Scott 
for  a  libel  alleged  to  have  been  contained  in  one  of  these  letters. 
This  correspondence,  too,  arose  out  of  what  seems  to  have 
been  a  desire  on  the  part  of  Mr.  Scott  to  caution  Mrs.  Randell 
against  injuring  the  hotel-keeper,  whose  guests  they  all  were, 
by  reports  she  was  spreading.  With  both  the  ladies  connected 
with  the  boarding  house  where  the  separation  took  place,  Mrs. 
RandeU  is  shown  to  have  been  at  enmity.  Not  long  after 
leaving  that  house,  she  called  on  the  witness,  Mrs.  Murray, 
with  whom  Mr.  Olmstead  was  then  at  board.  Without  dis- 
closing her  own  identity,  if  she  did  not  seek  to  conceal  it  for 
a  considerable  time,  she  had  a  long  conversation  with  that  lady. 
The  result  was  that  misapprehensions  were  very  soon  found 
to  exist.    Misrepresentations  were  alleged  to  have  been  made. 
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and  the  calls  of  Mrs.  Murray  on  Mrs.  Bandell  ensued  for  the 
purpose  of  procuring  explanation  and  correction.  Other  like 
instances  might  be  selected  from  this  mass  of  testimony,  and 
from  the  letters  of  Mrs.  Olmstead,  but  these  will  suffice.  They 
are  such  as  to  throw  light  on  those  parts  of  this  case,  (few,  if 
any,)  which  are  not  sufficiently  elucidated  by  direct  and  posi- 
tive proof  of  the  facts.  They  satisfy  me  fully  that  if  it  be 
true,  as  both  Mrs.  Bandell  and  Mrs.  Olmstead  said,  that  the 
former  and  Mrs.  Olmstead  could  not  live  together,  or  in  the 
same  house,  the  fault  was  with  her,  not  with  him.  Had  she 
been,  I  will  not  say,  as  kind  hearted,  well  disposed,  patient 
and  forbearing  as  he,  but  had  she  not  been  of  a  temper  unusu- 
ally excitable,  exacting  and  unyielding,  I  feel  no  doubt  that 
they  might  and  would  have  lived  as  happily  together  as  their 
common  affection  for  the  wife  of  the  one  aud  the  daughter  of 
the  other  would  naturally  have  led  them  to  do. 

This  separation  has,  therefore,  taken  place  without  any  fault 
on  the  part  of  the  husband.  No  court  of  equity  could  on  this 
case  decree  a  separation  of  his  wife  from  him,  for  any  cruelty, 
unkind  treatment  or  neglect. 

This  first  branch  of  the  last  inquiry  being  thus  settled,  it  is 
the  end  of  the  case.  The  paramount  legal  right  of  the  father 
to  the  custody  and  education  of  his  child  can  be  interfered 
with  by  a  court  of  equity  only  where  he  has  been  at  fault  in 
bringing  about  the  sepaxation.  It  has  never  been  dreamed 
that,  when  the  mother  has  been  at  fault  in  the  occurrences 
preceding  the  separation,  she  should  be  rewarded  for  her  faults 
by  the  interposition  of  the  court.  If  she  breaks  up  the  house- 
hold, and  departs  from  her  husband's  house,  wrongfully, 
whether  it  be  done  of  her  own  purpose,  or  from  weakly  yield- 
ing to  the  evil  influences  of  others,  she  is  not  to  be  allowed 'to 
take  with  her  the  children  of  the  union.  By  so  doing,  she 
would  violate  the  clear  rights  of  the  husband,  and  would  in- 
flict a  wrong  on  the  children,  by  depriving  them  of  the  care  of 
that  protector  to  whom  the  law  has  wisely  committed  them 
as  their  best  friend ;  and  above  all,  she  would  be  turning  those 
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parental  affections^  which  were  designekl  to  be  a  bond  of  union 
to  the  family,  into  the  means  and  reward  of  its  disruption — 
into  the  punishment  of  the  innocent,  and  the  solace  of  the 
guilty. 

And  here  I  might  properly  stop,  did  not  the  positions  so 
zealously  contended  for  by  the  counsel  for  the  respondents 
demand  a  brief  notice.  These  positions  are,  it  must  by  admit- 
ted, to  a  certain  extent  countenanced  by  some  dicta  in  the 
cases ;  but  they  are,  I  think,  all  explainable  by  the  doubt, 
whether  the  remedy  by  habeas  corpus  is  the  proper  one,  or  by 
the  fact  that  those  cases  came  within  one  of  the  exceptions  to 
the  father's  paramount  right,  as  above  stated.  It  was  very 
earnestly  contended  here,  that  the  true  test  is,  not  what  are 
the  rights  of  either  parent,  but  what  does  the  ultimate  good 
of  the  child  demand.  Suppose  for  the  moment  that  this  is 
the  true  rule,  and  the  whole  of  it,  (though  I  cannot  admit  it 
to  be  so,  unless  the  law  regards  the  rights  of  the  father  and 
the  real  interests  of  the  child  as  identical,)  then  the  court  is  to 
judge  of  the  true  and  paramount  welfare  of  this  child  for  him, 
in  his  stead,  and  as  he  would  do,  if  the  proper  means,  in  respect 
of  knowledge  and  the  faculty  of  judging  correctly,  were  tem- 
porarily oonferred  upon  him.  But  even  upon  such  a  basis,  I 
must  surely  remove  him  from  his  present  custody,  and  commit 
him  to  the  father.  Else  a  wayward  disposition,  an  ungovemed 
temper,  and  an  inordinate  regard  for  his  own  gratification, 
may  lead  him  to  make  his  life  a  burden  to  himself  and  to  all 
who  are  connected  with  him.  If  Mrs.  Olmstead,  in  mature 
life,  warmly  attached  to  her  husband,  and  apparently  sincerely 
desirous  of  living  with  him,  has  been  unable  to  resist  the  in- 
fluence of  Mrs.  Randell,  how  shall  this  helpless  child  resiflt 
the  mouldings  of  such  a  will  and  such  passions  ? 

To  give  this  child  to  its  father,  does  not  imply  that  it  must 
be  deprived  of  all  a  mother's  fondness  and  attentions.     The 
husband  was  always  willing  to  receive  and  to  cherish  both  his  • 
wife  and  child.    There  is  no  reason  apparent  to  the  court  why 
he  should  not  yet  do  so.    Certainly  no  such  reason  appears  in 
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the  character  or  conduct  of  the  husband  and  father.  The  only 
obstacle  in  the  way  is  the  yieldiilg  of  the  wife  to  a  noxious 
influence  from  abroad,  which  has  caused  her  to  forget  her  vows 
and  her  duty. 

It  has  been  well  said  that  a  Ohristian  wife  and  mother 
should  hesitate  long,  and  suffer  much,  before  placing  herself 
and  her  companion  in  the  doubtful  and  dangerous  condition 
of  a  wife  without  a  husband,  and  a  husband  without  a  wife. 
If  much  ill  treatment  and  unkindness  on  the  part  of  the  hus- 
band should  be  borne  by  the  wife,  before 'the  family  is  broken 
up,  surely  there  should  be  the  greatest  caution  and  hesitation 
before  a  husband  and  wife  are  parted  by  the  influence  of  oth- 
ers, when  they  would  live  happily  together  if  left  to  themselves 
and  the  promptings  of  their  own  afiections. 

It  is  a  painful  duty  to  speak,  as  I  am  compelled  to  speak, 
of  the  party  whose  acts  have  brought  before  the  court  this  un- 
seemly controversy.  But  justice  demands  it ;  justice  not 
merely  to  this  particular  family,  which  has  been  unnecessarily, 
though  I' hope  but  temporarily  sundered,  but  also  to  all  fami- 
lies and  to  society  at  large. 

The  family  is  the  origin  of  all  society  and  of  all  government. 
The  happy  family,  well  organized,  and  successfully  discharg- 
ing its  functions,  by  strengthening  the  parents  for  the  proper 
dischai^  of  life's  duties,  while  it  fits  the  children  to  succeed 
to  those  duties,  is  the  highest  type  of  human  goodness,  and 
the  surest  source  of  human  happiness.  The  whole  frame  of 
government  and  laws  has  been  said  to  exist  only  to  protect  and 
support  the  family,  so  that  it  may  develop  and  perfect  the 
character  of  its  members.  Such  an  instituti6n  is  to  be  cher- 
ished and  guarded.  The  dearest  interests  of  the  whole  com- 
munity require  that  it  should  be  made,  as  far  as  possible, 
inviolable.  The  hand  that  has  been  raised  against  its  sanctity 
must  be  stricken  down.  Every  inducement  to  attack  it  from 
•without,  or  to  sever  it  within,  must  be  removed.  Our  laws 
have  made  the  marital  relation  indissoluble,  except  for  infidelity 
to  the  highest  obligation  which  that  relation  imposes ;  and  to 
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the  offender  against  that  duty  is  denied  the  opportunity  of  re- 
newing the  relation.  The  reason  of  this  rule  is  that  it  will 
tend  to  the  sanctity  of  the  family.  What  cannot  be  dissolved 
is  much  more  likely  to  be  borne  willingly,  and  at  last  cheer- 
fully. But  if  a  relative  of  either  party  may  stir  up  strife  be- 
tween them,  and  separate  them,  as  has  been  done  in  the  case 
now  before  nae,  public  policy  requires  that  the  party  sinned 
against  shall  not  bear  all  the  punishment ;  that  the  offenders 
shall  not  escape  animadversion ;  that  the  affection  which  they 
may  have  formed  towards  the  natural  and  proper  objects  of 
love,  shall  not  be  permitted  to  keep  the  parents  asunder,  but 
shall  rather  be  made  use  of  to  bring  together  again  those  whom 
both  religion  and  law  have  united,  and  who  cannot  be  sepa- 
rated but  at  the  expense  of  every  interest  of  society. 

An  order  must  accordingly  Be  entered,  adjudging  that  the 
relator  is  entitled  to  the  care  of  his  infant  child,  and  directing 
that  the  said  child  be  delivered  to  him,  and  the^care  and  cus- 
tody of  said  child  be  committed  to  him. 

[EiVQB  Spegiai.  Tsbx,  November  80, 1857.    Birdseye^  Justioe.] 
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An  indiTidual  banker,  doing  business  under  the  general  banking  law  of  this 
state,  who  assumes  a  special  name  by  which  his  business  as  banker  is  char- 
acterized and  known,  may  be  assessed  by  that  name,  and  the  warrant  for 
the  collection  of  the  tax,  issued  against  such  nanle,  may  be  levied  upon  the 
money  ot  property  used  in  the  business  of  such  banker. 

The  question  whether  such  banker  was  taxable  in  the  town  or  ward  in  which 
the  assessment  was  made  cannot  be  raised  to  affect  the  validity  of  process 
regular  on  its  face,  against  the  officer  executing  it ;  nor — where  the  process 
is  against  an  individual  bank,  by  the  name  in  which  it  does  business,  which 
name  is  apparently  that  of  a  corporation,  and  such  bank  has  a  place  of 
business  within  the  jurisdiction  of  the  assessors  and  of  the  officer  execut-  • 
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ing  the  proc<«s — can  its  owner  be  permitted,  as  against  the  officer  leTylng 
on  the  money  or  property  of  the  bank,  to  claim  that  it  is  not  a  lawful  cor- 
poration, and  not  taxable  by  its  apparently  corporate  name. 

THIS  action  was  brought  to  recover  damages  for  the  taking 
of  $324.25  in  bank  bills  and  coin,  alleged  to  be  the  prop- 
erty of  the  plaintiff.  The  money  was  taken  by  the  defendant 
at  the  banking  house  of  the  Pratt  Bank  of  Buffalo,  (which 
bank  was  owned  by  the  plaintiff  as  an  individual  banker,) 
and  was  money  owned  and  used  by  him  in  the  business  of 
said  bank  The  banking  office  was  located,  and  the  business 
of  the  bank  was,  and  for  several  years  had  been,  carried  on  in 
the  first  ward  of  the  city  of  Buffalo,  under  and  by  the  name 
of  "  The  Pratt  Bank."  The  plaintiff  resided  in  the  ninth 
ward  of  said  city.  The  defendant,  who  was  a  constable  of 
said  city,  justified  the  taking,  by  virtue  of  a  warrant  issued 
to  him  by  the  receiver  of  taxes  of  the  city  of  Buffalo,  for  the 
collection  of  a  tax  alleged  to  have  been  assessed  and  imposed 
by  the  supen^isors  of  the  county  of  Erie  against  the  said  the 
Pratt  Bank.  The  action  was  tried  at  the  Erie  circuit  before 
Mr.  Justice  Welles,  without  a  jury,  and  a  decision  rendered 
in  favor  of  the  plaintiff.  The  defendant  appealed  to  the  gen- 
eral term  from  the  judgment  entered  on  such  decision. 

A.  SawiTij  for  the  appellant. 

C  Tacker^  for  the  respondent. 

By  the  Court,  Davis,  P.  J.  It  was  insisted  on  the  argu- 
ment of  this  cause,  by  the  respondent's  counsel,  that  the 
assessment  was  void,  on  the  ground  that  the  plaintiff  was  a  resi- 
dent of  the  nfbth  ward  of  the  city  of  Buffalo,  and  the  assess- 
ment was  made  in  and  by  the  assessors  of  the  first  ward ;  and 
several  authorities  were  cited  to  sustain  this  position.  It  is 
not  material  to  examine  this  question,  in  the  view  in  which 
it  was  presented.  The  defendant  was  a  public  officer  acting 
under  and  by  virtue  of  a  warrant,  regular  in  form,  and  show- 
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ing  (so  far  at  least  as  this  question  is  concerned,)  no  want  of 
authority  in  the  assessors. 

In  Suydam  and  Wyckoff  v.  Ktys^  (13  John,  444,)  the  de- 
fendant was  collector  of  a  school  district,  and  acting  under  a 
warrant  for  the  collection  of  taxes'  issued  by  the  trustees  of 
his  district.  The  trustees  were  authorized  by  law  to  assess 
the  resident  inhabitants  of  the  district,  only.  The  plaintiffs 
had  property  in,  but  were  not  residents  of  the  district.  They 
were  included  among  the  persons  assessed ;  and  the  defend- 
ant by  virtue  of  his  warrant  seized  and  sold  their  property 
for  the  tax.  He  was  held  liable  as  a  trespasser.  But  in  the 
leading  case  of  Savacool  v.  Boughton,  (5  Wend.  170,)  in  which 
all  the  authorities  are  exaufined  and  commented  upon,  with 
the  masterly  ability  which  distinguished  the  late  Mr.  Justice 
Marcy,  by  whom  the  opinion  was  pronounced,  the  conclusion 
of  the  court  in  Suydam  and  Wyckoff  v.  Keys  was  critically 
examined,  and  shown  to  be  erroneous  in  principle  as  well  as 
in  conflict  with  authority.  ''I  cannot,"  says  the  learned 
judge,  in  that  case,  "  distinguii^h  this  case  from  a  whole  class 
of  cases,  beginning  with  the  earliest  reports  and  coming  down 
to  this,  holding  that  such  a  warrant  is  a  protection  to  the 
officer  executing  it,  unless  it  is  to  be  distinguished  from  cases 
otherwise  similar,  by  the  fact  that  the  want  of  jurisdiction  in 
the  trustees  to  make  the  assessment  on  the  plaintiffs,  was  to 
be  presumed  to  be  within  the  knowledge  of  the  officer,  and 
that  he  was  bound  to  act  on  this  knowledge,  in  opposition  to 
the  statements  of  his  warrant."  And  again,  after  comment- 
ing upon  another  case,  and  contrasting  the  ruling  in  Suydam 
and  Wyckoff  v.  Keys,  with  that,  he  adds :  "  I  should  think 
that  the  collector  was  no  more  bound  to  examine  into  the 
fact  of  residence,  which  had  been  passed  on  by  the  trustees, 
than  the  constable  to  look  into  the  proceedings  of  the  special 
sessions  on  which  he  acted." 

The  principle  established  in  Savacool  v.  Boughton  has  not 
only  been  recognized  and  followed  by  this  court,  ever  since 
that  decision,  but  has  lately  been  reaffirmed  and  applied  by 
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the  court  of  appeals,  (Chegaray  v.  Jenkins,  1  Seld.  217^)  In 
the  latter  case  the  assessment  was  upon  ^^  a  seminary  of  learn- 
ing/' property  expressly  exempted  from  taxation  by  statute, 
and  being  real  estate,  it  was  doubtless  described  and  identi- 
fied in  the  assessment  roll.  The  defendant  was  held  protect- 
ed by  his  warrant,  on  the  ground  that  it  is  no  part  of  the 
duties  of  a  subordinate  officer  to  overrule,  or  "  to  dispute  the 
authority  of  his  superiors  unless  upon  grounds  apparent  on 
the  face  of  their  mandate.  The  law  does  not  give  him  the 
means  of  ascertaining  extrinsic  facts  for  this  purpose,  nor 
does  it  attribute  to  him  the  capacity  for  reviewing  the  assess- 
ment on  such  facts,  if  they  could  be  ascertained."  The  ques- 
tion whether  "The  Pratt  Bank"  should  be  assessed  by  that 
name,  or  in  the  name  of  the  plaintiff,  in  the  ward  where  the 
banking  house  was  located  and  the  business  of  the  bank  car- 
ried on,  or  in  the  ward  where  its  owner  resided,  is  therefore 
not  here  to  be  determined. 

But  it  is  argued,  "  the  assessment  and  warrant  were  not 
against  the  plaintiff,  nor  against  any  natural  or  artificial  per- 
son, and  were  void  for  that  reason."  The'warrant,  upon  its 
face,  was  against  "  The  Pratt  Bank,"  to  nomine,  and  not 
against  the  plaintiff  by  name.  The  argument,  to  be  effectual 
to  render  the  warrant  invalid,  must  go  the  length  of  estab- 
lishing that  the  officer  to  whom  it  was  directed  was  bound 
to  know  that  "  The  Pratt  Bank "  was  neither  a  natural  nor 
an  artificial  person.  The  evidence  in  the  case  shows  that  a 
"banking  office"  was  kept  by  the  plaintiff,  in  the  city  of 
Buffalo ;  that  over  said  office  was  kept  up  a  sign  with  the 
words  "  Pratt  Bank  of  Buffalo ;"  that  the  banking  business 
was  carried  on  in  the  name  of  "The  Pratt  Bank;"  that 
the  bills  issued  at  this  office  as  money,  though  signed  by 
the  plaintiff  as  banker,  were  issued  in  the  name  of "  The 
Pratt  Bank  of  Buffalo ;"  that  the  returns  to  the  banking  de- 
partment of  the  state  were  made  by  the  plaintiff  in  the  name 
of  "  The  Pratt  Bank  of  Buffalo,''  the  plaintiff  verifying  the 
same  as  president  of  that  institation;  that  before  the  i 
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ment  was  made  he  had  Beired  on  the  assessors  a  notice  dated 
at  Pratt  Bank,  stating  that  ^^  the  capital  stock  of  the  bank, 
after  deducting  real  estate  located  in  Buffalo,"  was  a  specified 
sum,  which  notice  was  subscribed  and  verified  by  him  as 
"  President  of  Pratt  Bank ;"  indeed,  that  every  act  and  all 
the  business  pertaining  to  the  bank  were  done  in  the  name 
given  in  the  assessment  and  warrant.  All  the  indicia  and  par- 
apharnalia  of  a  moneyed  corporation  surround  the  plaintiff's 
office  and  its  business ;  and  these  he  has  christened  by  an 
artificial  name  indicative  of  a  corporation.  The  assessora, 
from  these  various  facts,  have  etroneously,  perhaps,  assumed 
the  bank  to  be  a  corporation,  and  designated  it,  in  their  roll, 
by  the  name  given  it  by  its  owner.  The  supervisors,  follow- 
ing this  error,  have  imposed  the  tax  in  the  same  name ;  and 
the  warrant  to  the  officer,  in  all  other  respects  in  due  form 
of  law,  is  issued  against  the  Pratt  Bank,  as  though  it  were 
a  corporation.  With  the  banking  house  before  his  eyes, 
bearing  its  sign,  and  transacting  its  business  in  that  name ; 
its  president  and  cashier  using  '^  bank  bills  and  coin  *'  on  its 
counter,  in  its  busfaiess,  and  within  reach  of  the  officer,  is  he 
to  sit  down  and  review  the  action  of  the  assessors,  and  delib- 
erate upon  the  nice  question  whether  this  bank  is  a  corpora- 
tion or  an  individual ;  an  artificial  or  a  natural  person ;  an 
individual  banker,  with  a  nom  deplume^  or  an  incorporated 
institution  with  a  substantive  name  ?  If  this  be  his  duty,  it 
is  certainly  a  delicate  and  embarrassing  one ;  for  if  he  decide 
it  not  to  be  a  corporation,  either  sole  or  aggregate,  and  refuse 
to  act,  and  mi^udge  the  law  or  fact ^  he  is  punishable,  both 
civilly  and  criminally,  for  his  neglect  of  duty ;  if  he  decide 
the  reverse,  and  enforce  the  tax,  and  thus  misjudge  the  law 
or  fact,  he  is  subject  to  be  harassed  by  suit  and  mulcted 
in  damages.  Nor  can  he  decide  the  question,  except  upon  ex- 
trinsic facts,  which  may  or  may  not  be  within  his  knowledge^ 
or  which  he  may  or  may  not  have  the  means  of  ascertaining. 
The  warrant  contains  nothing  on  its  face  to  show  him  the 
omur  of  the  asaesBorBj  but  is  in  strict  aoootdaooe  with  the  ex- 
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ternal  evidence  before  him.  It  is  difficult  to  see  why  the 
officer  thus  situated  should  not  be  protected  in  enforcing  the 
process  against  the  property  of  the  something  called  "  The 
Pratt  Bank/'  so  long  as  he  confines  himself  to  the  money  or 
property  in  the  actual  use  and  possession  of  the  bank^  or 
those  then  acting  as,  and  claiming  to  be,  its  officers ;  leaving 
the  owner  to  his  remedy,  if  any,  against  hie  superiors.  Cor- 
porations have,  at  best,  but  an  artificial  existence.  Under 
our  general  laws,  the  right  to  create  them  is  so  widely  dififused 
that  it  is  sometimes  difficult  for  courts  to  tell  where  the  true 
hgislative  afflatus  has  fallen.  For  a  mere  executive  officer, 
it  would  seem  quite  enough  that  he  finds  all  the  ostensible 
signs  of  a  corporation,  coupled  with  the  name  given  in  his 
process. 

But  conceding  that  the  defendant  was  bound  to  know  that 
the  Pratt  Bank  was  not  a  corporation,  but  an  individual 
bank,  owned  by  the  plaintiff,  who  had  adopted  that  name  for 
the  convenience  of  his  business  as  a  banker,  the  question  then 
arises,  whether  the  plaintiff,  as  a  banker j  may  not  be  assessed 
by  either  name.  It  is  quite  obvious  that  he  should  be  as- 
sessed as  a  banker y  for  that  portion  of  his  property  invested 
in  the  business  of  his  bank.  The  statute  of  1847  attaches  to 
this  property  a  different  rule  or  principle  of  assessment  than 
that  applicable  to  his  other  personal  estate.  By  section  4  of 
that  act,  all  individual  bankers  are  declared  "  subject  to  tax- 
ation  upon  the  fuH  amount  of  capital  paid  in^  which  shaU 
not  be  less  than  the  amount  of  circulating  notes,  without  any 
deduction  for  the  debts  of  such  individual  banker"  (Laws 
of  1847,  jp.  62.)  To  carry  out  this  principle,  the  assessors 
should,  in  some  form,  designate  on  their  roll  the  sum  assessed 
to  the  party  as  an  individual  banker,  that  it  may  appear  to 
be  within  the  act  of  1847,  and  not  subject  to  reduction  for 
the  debts  of  the  owner.  If  the  individual  banker  has  adopt- 
ed and  published  to  the  world  a  business  name,  as  such  banker, 
by  which  he  desGribes  and  designates  his  banking  business 
aind  office;  in  which  he  makes  the  reports  required  by  law; 
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under  which  he  issues  Ms  circulating  notes  and  redeems 
them ;  by  which,  in  short,  he  is  universally  known  and  recog- 
nized as  a  banker,  why  may  not  that  name  be  used  in  assess- 
ing him  as  such  banker,  as  well  as  his  individual  name,  with 
an  affix  to  designate  his  business  ?  In  the  community  in 
which  the  business  is  transacted,  it  is  not  difficult  to  imagine 
that  the  words  "  The  Pratt  Bank,"  as  a  designation,  are  more 
likely  to  be  understood  than  "Thaddeus  W.  Patchin,  banker," 
would  be.  It  is  a  good  answer  to  a  plea  of  misnomer,  that 
the  party  is  as  well  known  by  one  name  as  the  other.  (Petrie 
V.  Woodworthy  3  Cainea,  219.  The  Methodist  Church  v. 
Tryon,  1  DeniOy  451.)  The  case  of  Broton  v.  The  Butchers 
and  Drovers'  Bank^  (6  Hill^  443,)  is  an  apt  illustration  of 
the  strictness  with  which  courts  will  hold  a  party  responsible 
for  any  mark  or  designation  he  may  use  as  a  substitute  for 
his  name.  There  Brown  indoreed  a  bill  of  exchange  in  pencil 
mark  with  the  figures  "  1,  2,  8/'  It  appeared  he  could  write, 
but  as  the  evidence  tended  to  show  he  meant  the  figures  as  a 
substitute  for  his  name,  the  court  held  him  liable  as  indorser. 
In  Rogers  v.  Coit  and  other s^  (6  Hilly  322,)  the  court  recog- 
nize the  rule  that  the  defendants  might  bind  themselves  by 
what  name  they  pleased.  The  evidence  in  this  case,  which 
it  is  not  necessary  to  recapitulate  here,  showed  indisputably, 
that  Thaddeus  W.  Patchin,  as  an  individual  banker,  was 
known  by  the  name  of  "  The  Pratt  Bank,"  as  weU  as,  and  it 
may  be  justly  said,  far  better  than  by  his  own  name.  It  is 
no  answer  to  say  that  under  the  law  he  had  no  right,  as  a 
banker,  to  assume  the  name  by  which  he  is  taxed,  or  any 
name  but  his  own.  If  he  has  assumed  it^  he  cannot  escape 
the  legal  consequence  of  becoming  known  by  it,  by  now  de- 
nouncing his  own  usurpation.  It  is  immaterial,  therefore, 
to  examine  the  question  whether  he  might  lawfully  denom- 
inate his  bank  as  he  has  done.  In  doing  it  he  has  enjoyed 
all  the  benefits  it  could  confer,  and  among  them,  perhaps,  the 
fictitious  credit  of  beinga  ^^  moneyed  corporation,"  and  he  must 
not  now  be  allowed  to  shrink  from  the  duty  of  sharing  the 
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burthen  of  the  goverttnent  under  which  "  The  Pratt  Bank'' 
has  for  years  existed,  upon  the  pretext  that  his  assessment 
should  have  been  in  his  other  name. 

For  these  reasons  the  couH  has  arrived  at  the  following 
conclusions : 

1.  That  an  individual  banker,  doing  business  under  the 
general  banking  laws  of  this  state,  who  assumes  a  special 
name  by  which  his  business  as  banker  is  characterized  and 
known,  may  be  assessed  by  that  name,  and  the  warrant  for 
the  collection  of  the  tax^  issued  against  such  name,  may  be 
levied  upon  the  money  or  property  used  in  the  business  of 
such  banker. 

2.  That  the  question  whether  such  banker  was  taxable  in 
the  town  or  ward  in  which  the  assessment  was  made,  cannot 
be  raised  to  affect  the  validity  of  process,  regular  on  its  face, 
against  the  oflScer  executing  it ;  nor — ^where  the  process  is 
against  an  individual  bank,  by  the  name  in  which  it  does 
business,  which  name  is  apparently  that  of  a  corporation,  and 
such  bank  has  a  place  of  business  within  the  jurisdiction  of 
the  assessors  and  of  the  officer  executing  the  process— can  its 
owner  be  pennitted,  as  against  the  officer  levying  on  the 
money  or  property  of  the  bank,  to  claim  that  it  is  not  a  law- 
fill  corporation,  and  not  taxable  by  its  apparently  corporate 
name. 

The  judgment  appealed  from  must  therefore  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

[Ebib  GbyxeaXi  Tbbx,  Febmaiy  6,  18^.  Dans,  Msumn  and  Orover, 
Justices.] 
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MosELT^  executor  &c.^  appellant,  vs.  Marshall  and  others^ 
respondents. 

Tlie  general  rule,  in  equity,  is  that  a  tenant  for  life  muat  keep  down  the  inter- 
est of  any  mortgages  upon  the  life  estate. 

At  common  law,  the  personal  property  of  a  deoedent  was  the  primary  fund 
out  of  which  all  his  debts  were  to  be  paid.  This  rule,  as  respects  real  estate 
subject  to  a  mortgage,  has  been  changed  in  this  state ;  and  when  such  real 
estate  descends  to  an  heir,  or  passes  to  a  devisee,  the  heir  or  devisee  is  to 
satisfy  the  mortgage,  unless  there  be  an  express  direction  in  the  will  of  tho 
testator,  that  the  mortgage  be  otherwise  paid. 

This  provision  of  the  statute  makes  the  land  subject  to  a  mortgage  the  primaiy 
fund  for  the  satisfaction  of  the  mortgage ;  and  the  executor  is  not  to  be  re-  . 
sorted  to,  by  the  devisee,  for  the  satisfaction  of  the  mortgage. 

The  executor  should  not  make  any  voluntary  payments  of  interest  upon  mort- 
gages incumbering  property  devised  to  an  individual  for  life,  unless  expressly 
directed  to  do  so,  in  the  will. 

A  testator,  after  devising  to  bis  wife  for  life  certain  premises  known  as  "  tho 
Mansion  House,"  and  all  the  rents,  issues  and  profits  thereof,  directed  that 
all  the  rest  and  residue  of  bis  personal  estate,  not  before  disposed  of,  be  ap- 
plied in  payment  of  his  debts  and  liabilities  (excepting  such  as  were  secured 
by  mprtgage  upon  his  dwelling  house,)  and  that  the  remainder  of  his  debts, 
over  and  above  what  could  be  paid  thereby,  should  be  and  remain  a  charge 
upon  bis  said  Mansion  House  property,  to  be  paid  therefrom  after  the  life 
estate  of  his  wife  therein ;  and  for  that  purpose  he  empowered  his  execu- 
tors, if  practicable,  to  defer  the  paying  of  any  existing  mortgage  on  siud 
Mansion  House  during  the  lifetime  of  his  wife,  or  to  make  a  loan  or  loans 
for  the  payment  of  the  same,  and  to  secure  said  loan  or  loans  by  mortgage 
on  said  premises,  to  be  paid  therefh>m  after  the  decease  of  his  wife.  The 
amount  of  the  mortgages  upon  the  Mansion  House,  at  the  testator's  death, 
was  about  |1 2,000.  This  was  the  only  real  estate  which  passed  to  the  re- 
maindermen under  the  will,  and  the  net  annual  income  fh>m  it  was  about 
|4000.  BM,  that  the  testator  did  not  intend  that  his  executors  should  pro- 
vide for  the  payment  of  the  interest  upon  the  mortgages  on  the  Mansion  House ; 
the  language  employed  having  reference  to  the  remainder  of  the  debts,  viz, 
the  principal,  and  not  the  interest  to  accrue  after  the  testator's  death. 

And  it  wu  further  KM  that  the  executor  upon  his  accounting  before  the  sur- 
rogate, was  not  entitled  to  be  allowed  for  moneys  paid  by  him  as  interest 
upon  the  Mansion  House  mortgages,  during  the  life  of  the  widow;  Davis, 
P.  J.  dissented. 

APPEAL  from  a  decree  of  the  surrogate  of  Erie  county^ 
made  upon  the  accounting  of  an  executor.    The  fisMSte 
axa  aoffioiently  stated  in  the  opinion. 
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E,  C.  SpraguCy  for  the  appellant. 
Rogers  &  GansoUy  for  the  reepondents. 

Marvin  J.  Bela  D.  Coe  made  and  published  his  last  will 
in  March,  1852.  He  was  then  in  his  sizty^third  year,  and 
contemplated  a  tonr  in  Europe.  He  visited  England  and  died 
in  London  Noyember  26,  1852,  leaving  Elizabeth  W.:  his 
widow,  him  surviving.  He  left  no  descendants.  It  will  be 
necessary  to  refer  pretty  fully  to  the  will,  as  the  principal 
question  in  the  case  arises  upon  it,  and  the  decision  depends 
upon  the  construction  to  be  given  to  the  will. 

By  the  first  clause,  the  testator  gives  and  devises  to  his  wife 
Elizabeth  W.  and  to  her  heirs  and  assigns  forever,  his  dwell- 
ing house  and  lot  of  land,  with  the  appurtenances,  situate  &c. 
subject  to  any  mortgage  lien  which  may  exist  thereon  at  the 
time  ot  his  decease.  He  also  gave  and  devised  to  her,  for  and 
during  the  term  of  her  natural  life,  all  those  premises  known 
as  'Hhe  Mansion  House,"  in  the  city  of  Buffalo,  being  &c.  with 
their  appurtenances,  and  all  and  several  the  rents,  issues  and 
profits  thereof.  The  third  clause  is  thus:  "I  will  and  di- 
rect that  all  the  rest  and  residue  of  my  personal  estate  of  every 
kind,  not  hereinbefore  disposed  of,  be  applied  in  payment  of 
my  debts  and  liabilities,  (excepting  that  which  is  secured  by 
mortgage  on  my  said  dwelling  house,)  and  that  the  remain- 
der of  my  said  debts,  over  and  above  what  can  be  paid  thereby, 
be  and  remain  a  charge  on  my  said  Mansion  House  property, 
to  be  paid  therefirom  after  the  life  estate  of  my  said  wile  therein ; 
and  for  that  purpose  I  hereby  empower  my  executors  herein- 
after named,  if  practicable,  to  defer  the  paying  of  any  existing 
mortgage  or  mortgages  on  said  Mansion  House  property  during 
the  lifetime  of  my  said  wife,  or  to  make  a  loan  or  loans  for 
the  payment  of  the  same  or  any  part  thereof,  and  to  secure 
said  loan  or  loans  by  mortgage  on  said  premises,  to  be  paid 
therefrom  after  the  decease  of  my  said  wife.''  By  the  sub- 
sequent danaes^  the  lest,  residue^  remainder  and  rav«rsioxi  of 
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his  estate  are  disposed  o£  He  appointed  Wm.  A.  Mosely 
and  others  his  executors.  Mosely  alone  qualified.  In  Janu- 
ary, 1854,  he  married  the  widow,  and  she  died  on  the  5th  of 
April,  1855,  in  her  56th  year. 

The  only  real  estdte  which  passed  to  the  remaindermen  un- 
der the  will,  was  the  Mansion  Hotise  property ;  the  net  annu- 
al income  from  this  property  was  about  $4000,  and  it  was 
the  only  productive  real  estate^  aside  from  the  homestead, 
owned  by  the  testator,  at  the  date  of  the  will  or  afterwards. 
The  amount  of  the  mortgages  upon  the  Mansion  House 
property  was  $12,000.  The  executor's  account  contains  cred- 
its to  himself  for  moneys  paid  as  interest  upon  the  bonds  ac- 
companying the  mortgages  upon  the  Mansion  House  property, 
amounting  to  $2526. 30«  The  surrogate  disallowed  these 
items  and  charged  the  executor  with  the  interest,  $350.12, 
upon  them.  Whether  the  surrogate  was  correct  in  so  decid- 
ing, is  the  principal  question  in  the  case. 

On  the  part  of  the  executor,  it  is  insisted  that  the  widow 
took,  under  the  will,  a  life  estate  in  the  Mansion  House  prop- 
erty, and  the  rents,  issues  and  profits  thereof,  free  from  any 
duty  or  obligation  to  pay  the  interest  upon  the  incumbrances. 
The  remaindermen  and  contestants  insist  that  she  was  bound 
to  pay  the  interest  upon  such  incumbrances  during  her  life ; 
or  rather  that  she  was  bound  to  keep  down  the  interest  upon 
any  balance  there  should  be  of  these  incumbrances,  after  the 
executor  should  have  applied,  in  payment  of  the  principal, 
all  the  moneys  in  his  hands  after  paying  the  other  debts  of 
the  testator. 

It  should  be  stated  that  there  were  three  mortgages ;  one 
of  $4000,  due  August  1,  1853  j  one  of  $2000,  due  May  1, 
1856,  and  one  of  $6000,  due  August  3, 1864. 

It  is  not  disputed  that  the  general  rule  in  equity  is  that 
the  tenant  for  life  mtist  keep  down  the  interest  of  any  mort- 
gages upon  the  life  estate.  Kent  says :  "  In  estates  for  life, 
if  the  estate  be  charged  with  an  incumbrance,  the  tenant  for 
li&  is  bounds  in  equity^  to  keep  down  the  interest^  out  of  the 
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rents  and  profits ;  but  he  is  not  chargeable  with  the  incum- 
brance itself,  and  he  is  not  bound  to  extinguish  it."  (4  Keni^a 
Com,  74     1  Hil  on  Real  Prop,  10.    5  Vea.  107.) 

At '  common  law  the  personal  property  of  the  deceased 
was  the  primary  fund,  out  of  which  all  his  debts  were  to 
be  paid.  This  rule,  as  to  real  estate  subject  to  a  mortgage, 
has  been  changed  in  this  state ;  and  when  such  real  estate 
descends  to  an  heir,  or  passes  to  a  devisee,  the^heir  or  devisee 
is  to  satisfy  or  discharge  the  mortgage,  unless  there  be  an 
express  direction  in  the  will  of  the  testator,  that  the  mort- 
gage be  otherwise  paid.  (1  B.  S.  749,  §  4.)  This  provision 
makes  the  land  subject  to  a  mortgage  the  primary  fund  for 
the  satisfaction  of^  the  mortgage,  and  the  executor  is  not  to 
be  resorted  to,  by  the  devisee,  for  the  satisfaction  of  the 
mortgage.  From  this  provision  it  is  clear  that  the  executor 
should  not  have  made  any  voluntary  payments  upon  the 
mortgages  incumbering  the  Mansion  House  property,  unless 
expressly  so  directed  in  the  will.  This  brings  us  to  the  will, 
and  the  question  is  to  turn  upon  the  construction  to  be 
•  given  to  it. 

In  construing  wills,  if  there  is  any  ambiguity  or  doubt  as 
to  the  intention  of  the  testator,  it  is  import^^nt  to  consider 
the  condition  of  the  estate  aijd  the  parties  affected  by  the  will, 
with  a  view  of  ascertaining  the  intentions  of  the  testator. 
When  such  intentions  are  ascertained,  they  are  to  prevail,  if 
not  in  conflict  with  settled  rules  of  law. 

The  question  in  this  case  arises  under  the  third  clause 
in  the  wilL  The  testator,  by  a  previous  clause,  had  devised 
to  his  wife,  for  life,  all  those  premises  known  as  *^  the  Mansion 
House,"  and  all  the  rents,  issues  and  profits  thereof.  In  the 
third  clause  he  wills  and  directs  that  all  the  rest  and  resi- 
due of  his  personal  estate,  of  every  kind,  not  before  disposed 
of,  be  applied  in  payment  of  his  debts  and  liabilities,  (except- 
ing that  which  was  secured  by  mortgage  upon  his  dwelling 
house.)     Thus  far  there  is  a  general  direction  for  the  appli- 
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cation  of  the  residue  of  his  personal  estate  to  tbe  payment 
of  his  debts  and  liabilities,  except  the  incumbrance  upon  his 
dwelling  house.  This  direction  included  all  his  debts,  and 
undoubtedly  embraced  the  debts  secured  by  mortgage  upon 
his  Mansion  House  property.  But  he  contemplated  a  defi- 
ciency in  his  personal  estate  to  pay  all  his  debts.  He  con- 
tinues :  "  and  that  the  remainder  of  my  debts,  over  and 
above  what  caji  be  paid  thereby,  be  and  remain  a  charge 
upon  my  said  Mansion  House  property,  to  be  paid  therefrom 
after  the  life  estate  of  my  said  wife  therein."  I  think  that  it 
is  equally  clear  that  the  testator  supposed  that  his  personal 
estate  would  be  sufficient  to  pay  all  his  debts,  not  secured 
by  the  mortgages  upon  the  Mansion  House  property.  He 
speaks  of  the  remainder  of  his  debts  being  and  remaining 
a  charge  upon  the  Mansion  House  property.  He  did  not 
contemplate  any  deficiency  of  property  to  pay  all  his  debts, 
except  the  Mansion  House  property  debt ;  and  he  may  have 
contemplated  enough  to  pay  a  \  portion  of  this  latter  debt. 
His  language  is  entirely  consistent  with  the  idea  that  there 
would  be  personal  estate  enough  to  pay  all  his  other  debts  • 
and  a  portion  of  the  debts  secured  by  the  Mansion  House 
property.  It  is,  however,  cl^r  that  he  contemplated  that 
there  would  not  be  sufficient  to  pay  off  the  mortgages  upon 
the  Mansion  House  in  full ;  and  as  he  dii-ected  that  such  rer 
mainder  of  his  debts  should  be  and  remain  a  charge  on  that 
property,  to  be  paid  therefrom,  after  tbe  life  estate  of  his  wife 
therein,  it  was  obvious  that  it  might  become  necessary,  in  case 
the  life  estate  should  not  terminate  before  the  debts  secured  by 
the  mortgages  upon  the  Mansion  House  should  become  due, 
that  new  loans  should  be  made,  or  arrangements  entered  into 
with  the  mortgagees  for  deferring  the  payment  of  the  mort- 
gages, and  he  thus  proceeds  :  "  and  for  that  purpose,  I  here- 
by empower  my  executors,  if  practicable,  to  defer  the  payment 
of  any  existing  mortgage  or  mortgages  on  said  Mansion  House 
property,  during  the  lifietime  of  my  said  wife,  or  to  make  a 
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loan  or  loans  for  the  payment  of'  the  same,  or  any  part 
thereof,  and  to  secure  said  loan  or  loans  by  mortgage  on 
said  premises,  to  be  paid  thereirom  after  the  decease  of  my 
said  wife/'  What  had  the  testator  in  his  mind  ?  Of  what 
was  he  speaking  ?  Clearly  of  the  remainder  of  his  debta^  that 
were  to  be  and  remain  a  charge  upon  the  Mansion  House ;  and 
for  the  purpose  of  continuing  such  remainder  a  charge  upon 
that  property,  without  payment,  until  after  the  death  of  his 
wife,  he  conferred  power  upon  his  executors  to  defer  payment, 
if  practicable,  or  to  make  a  loan  or  loans.  In  my  opinion  he 
had  no  thoughts  of,  or  reference  to,  the  interest  accruing 
semi-annually  upon  the  mortgages  then  .upon  the  Mansion 
House,  or  those  that  might  be  given  by  his  executors  upon  a 
loan  or  loans.  He  says  nothing  about  interest  We  may 
suppose  that  he  knew  that  by  the  law  the  life  tenant  was 
bound  to  keep  down  the  accruing  interest,  and  hence  there 
was  no  necesssity  of  saying  any  thing  in  relation  to  interest. 

It  is  argued  by  the  able  counsel  for  the  executor,  that  the 
terms  "  debts  and  liabilities  *'  include  the  interest  as  well  as 
.the  principal.;  and  as  the  will  directs  the  payment  of  all  debts 
and  liabilities,  the  executor  was  bound  to  pay  the  interest ; 
and  that  as  the  remainder  is  m  >«de  a  charge,  not  to  be  paid 
till  after  the  daath  of  the  wife,  and  there  being  no  discrimina- 
tion between  the  principal  and  interest,  both  are  included 
and  postponed  ^'  Debts  and  liabilities  "  undoubtedly  include 
all  that  was  accruing  at  the  decease  of  the  testator ;  and,  as  I 
have  before  intimated,  it  was  the  duty  of  the  executor  to 
exhaust  the  personal  estate  in  the  payment  of  any  and  all 
debts  and  liabilities.  This  would  include  interest  that  had 
accrued  at  the  death  of  the  testator,  and  as  much  of  the 
principal  of  the  mortgage  debts  as  there  was  personal  estate 
to  pay. 

In  speaking  of  the  state  of  things  after  his  personal  estate 
should  be  exhausted,  he  uses  the  language,  the  remainder  of 
my  debts.    I  do  not  clwn  that  he  uses  the  term  debt  in  .its 
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primary,  technical,  legal  sense,  as  indicating  a  sum  of  money 
"  due,"  but  he  uses  it  in  reference  to  the  sums  owing  by  him, 
whether  such  sums  shall  have  become  due  at  the  time  of  his 
death  or  not.  And  in  this  sense  "the  remainder  of  my 
debts  "  embraced  the  amounts  owing  upon  the  bonds  secured 
by  the  mortgages  upon  the  Mansion  House.  But  can  it  be 
said  to  include,  by  a  natural  construction,  the  interest  that 
should  accrue  after  his  decease,  upon  these  bonds  ?  Interest 
is  a  sum  paid  by  the  borrower  to  the  lender  for  the  use  of 
money.  Time  is  an  element  in  the  contract,  and  there  can 
be  no  debt  or  liability  for  interest  until  the  principal,  by  the 
lapse  of  time,  has  earned  the  interest.  I  admit  that  interest 
may  be  incident  to  the  debt,  and  the  executor  or  administra- 
tor is,  by  the  law,  bound  to  pay  interest  upon  debts  carrying 
interest,  which  may  accrue  after  the  death  of  the  testator  or 
intestate.  But  in  the  case  before  us,  we  are  endeavoring  to 
ascertain  what  directions  the  testator  gave  in  his  will,  touching 
the  interest  that  should  accrue  upon  the  Mansion  House  debts, 
and  if  we  can  find  no  express  directions,  then  the  law  disposes 
of  the  question,  by  declaring  that  the  life  tenant  shall  pay 
the  interest  accruing  during  her  term,  out  of  the  rents,  issues 
and  profits.  In  my  opinion  the  testator  did  not  intend  that 
his  executors  should  provide- for  the  payment  of  interest  upon 
the  Mansion  House  debts,  and  that  no  such  construction 
should  be  given  to  the  language  employed  by  him.  The  lan- 
guage is  natural  and  appropriate  in  reference  to  the  debts-r^ 
the  principal  of  the  bonds  and  mortgages. 

In  my  opinion,  the  testator  could  not  have  contemplated 
that  his  executors  should  resort  to  a  loan  or  loans,  every  six 
months,  to  provide  the  means  for  paying  interest.  Mrs.  Coe 
was  about  fifty- two  years  old  when  the  testator  made  his  will. 
Can  it  be  possible  that  he  contemplated  that  this  debt  of 
$12,000  should  go  on  increasing  during  her  life,  upou  the 
principles  of  semi'-annual  interest  compounded  ?  She  might 
live  ten,  fifteen,  or  twenty  years.    Calculate  the  amount  of 
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the  debt,  at  either  of  these  periods,  and  what  would  the  re- 
mainder  have  been  worth  ?  It  is  probable,  taking  the  longest 
period,  that  it  would.not  be  worth  one  dollar.  I  admit  snch 
suggestions  are  of  no  weight  against  clear  directions  in  the 
will ;  but  in  the  absence  of  such  directions,  or  in  a  case  of 
doubtAil  intention,  we  are  at  liberty  and  should  look  to  the 
consequences  of  any  suggested  construction ;  and  if  it  leads 
to  absurdity,  or  to  results  which  we  may  suppose  the  testa- 
tor could  not  have  had  in  his  mind,  and  which  might  defeat 
the  object  of  the  testator,  they  should  induce  the  court  to 
search  for  some  other  interpretation  of  the  language  employed. 
I  do  not  admit  this  to  be  such  a  case.  In  my  opinion  the 
fair  construction  of  the  language  employed  has  reference  to 
the  remainder  of  the  debts — ^meaning  the  principal,  and  not 
the  interest  to  accrue  after  his  death.  I  may  remark  further 
on  the  langu^e.  His  executors  are  .authorized  to  defer  the 
payment  of  the  existing  mortgages,  or  to  make  a  loan  or 
loans  for  the  payment  of  the  mortgages.  He  knew  that  no 
arrangement  could  be  made  to  defer  the  payment  of  the  mort* 
gages  unless  the  interest  should  be  promptly  paid  as  it  ac- 
crued ;  and  yet  he  makes  no  provision  for  paying  interest.  He 
speaks  of  a  loan  or  loans.  There  were  three  mortgages.  He 
seems  to  have  contemplated  that  his  views  might  be  carried 
out  by  a  loan — a  single  loan — and  yet  if  he  had  contemplated 
the  payment  of  interest,  every  six  months,  he  would  have 
known  that  repeated  loans  would  be  necessary. 

An  argument  was  adduced,  pro  and  con,  founded  upon  the 
will  as  evincing  his  intentions  touching  the  style  of  living 
of  his  widow,  &c.  He  gave  her  the  homestead,  with  all  the 
personal  property  pertaining  to  it.  He  had  expended  about 
$4000  a  year  in  living,  and  it  was  argued  he  intended  she 
should  have  about  the  same  amount.  Very  little  reliance 
can  be  placed  upon  such  arguments.  But  it  is  clear  that 
he  made  very  liberal  provision  for  his  wife.  The  income 
from  the  Mansion  House  property  was  about  $4000  a  year^ 
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and  iiie  intierest  upon  the  mortgages  was  $840,  thus  leaving 
to  her  a  pet  income  of  over  $3000  a  year.  But  I  will  not 
pursue  these  remarks. 

It  will  be  seen  that  I  agree  with  the  surrogate  in  the  posi* 
tion  that  Mrs,  Coe  was  bound  to  keep  down  the  interest 
upon  the  incumbrances  upon  the  life  estate,  yet  I  think  the 
surrogate  has  erred  in  the  application  of  the  principle,  and 
in  the  details  of  the  accounts,  &c.  He  has  charged  the  ex- 
ecutor, as  a  misapplication,  with  aU  the  money,  $2526.30, 
paid  as  interest  upon  the  bonds  and  mortgages,  amounting  to 
$12,000,  including  interest  which  had  been  earned  and  had 
accrued  prior  to  the  death  of  the  testator,  $303.33,  as  will 
be  readily  seen  by  a  computation.  He  has  also  charged  him 
for  the  money  paid  for  interest  which  accrued  subsequent  to 
the  termination  of  the  life  estate,  and  he  has  charged  him 
interest  upon  these  payments.  He  is  undoubtedly  account- 
able, in  some  form,  for  all  the  assets  that  came  to  his  hands, 
but  not  in  the  manner  stated  by  the  surrogate. 

As  between  the  ejcecutor  and  the  life  tenant,  the  former  was 
in  equity  bound  to  pay,  out  of  the  assets,  the  interest  on  the 
bonds  and  mortgages  up  to  the  time  of  the  testator's  death, 
upon  the  principles  of  apportionment.  The  life  tenant  was 
only  bound  to  keep  down  the  interest  during  her  term. 
(Story's  Eq,  title  Apportionment^  and  §  479  et  seq,)  In 
equity  the  interest  is  regarded  as  accruing  every  day,  for  the 
purpose  of  settling  the  equities  between  different  parties.  .The 
sum  of  $303.33  was  properly  paid  by  the  executor,  for  inter- 
est that  had  accrued  prior  to  the  testator's  death.  The  will 
directed  that  all  the  rest  and  residue  of  the  testator's  personal 
estate  should  be  applied  in  the  payment  of  his  debts  and  lia^ 
bilities,  (except  the  mortgage  on  dwelling  house,)  and  the 
remainder  is  to  reipain  a  charge  on  the  Mansion  Bouse  prop* 
erty.  Now  it  is  entirely  dear  that  after  all  the  other  debts 
should  be  paid,  the  residue  of  the  personal  estate  was  to  be 
applied  on  the  mortgages  incumbering  the  Mansion  House 


ERIE-FEBRUAItY,  1868.  §1 


Mosely  9,  Marshall. 


property.  And  the  life  tenant,  as  well  aa  the  remaindermen, 
had  an  interest  that  such  application  should  be  made,  and 
that  the  principal  of  these  bonds  and  mortgages  should  be 
reduced  as  low  as  possible.  The  principal  being  reduced, 
the  life  tenant  would  have  a  less  amount  to  pay  to  keep  down 
interest,  and  the  amount  to  be  paid  by  the  remaindermen 
would  be  less,  when  they  came  into  possession.  Considering 
the  age  of  the  life  tenant,  and  the  probable  continuance  of 
her  life,  her  interest  in  having  the  principal  of  these  mort- 
gages reduced,  was  quite  as  great,  if  not  greater,  than  the 
interests  of  the  remaindermen.  The  direction  in  the  will  is 
dear,  and  it  is  not  necessary  to  stop  tp  inquire  what  the  exec- 
utor should  have  done,  in  case  the  mortgagees  reAised  to  ac- 
cept payment  before  the  mortgages  became  due.  There  was 
no  difficulty  about  this.  He  could  have  kept  the  residue 
invested.  But,  in  fact,  one  of  the  mortgages  became  due 
probably  as  early  as  the  residue  was  ascertained.  Let  us  pro- 
ceed, and  if  we  can^  ascertain  the  amount  or  value  of  this 
residue  of  the  personal  estate  at  the  time  of  the  testator's 
death,  all  the  difficulty  will  vanish ;  for  that  is  the  sum  that 
should  have  been  applied  to  the  principal  of  the  three  mort- 
gages, and  the  balance  then  remaining,  as  principal  upon  the 
mortgages,  would  be  the  sum  upon  which  the  life  tenant 
would  pay  interest,  and  the  sum  charged  upon  the  remainder. 
The  remaindermen  would  take  the  estate  thus  charged,  and 
this  would  be  all  that  they  would  be  entitled  to.  The  ac- 
counts, as  clearly  rendered  by  the  executor,  furnish  us  the 
means,  I  think,  of  ascertaining  that  sum.  We  have  the  dates 
of  the  payments  of  the  interest,  as  made  by  the  executor,  and 
any  sum  paid  was  a  portion  of  the  residue  of  the  personal 
estate,  with  the  interest  on  such  portion  to  the  time  of 
payment.  We  want  to  ascertain  an  amount  on  the  day  of 
the  testator's  decease,  (Nov.  26,  1852,)  which  would  produce 
the  various  payments  as  made  by  the  execiitor,  and  such 
amount  is  easily  ascertained,  upon  the  principles  of  discount 
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The  accounts  are  restated  according  to  the  views  here  ex- 
pressed, and  the  decree  corrected,  and  as  corrected  affirmed. 

It  is  a  proper  case  for  the  payment  of  the  costs  of  the  par- 
ties out  of  the  funds  in  the  hands  of  the  executor. 

Greene,  J.,  concurred. 

Davis,  P.  J.,  dissented. 

[Ebib  Gbnbbal  Tbbx,  February  8,  1868.  Dams,  Oreene  and  Jfom», 
Justices.] 


Manning  vs.  The  Moscow  Presbyterian  Societt. 

Although  a  religious  society,  organized  under  the  act  of  April  5, 1818,  is  pro- 
hibited from  selling  its  real  estate,  except  under  an  order  of  the  chancellor, 
or  of  the  court  of  chancery,  yet  it  may,  without  any  order  for  that  purpose, 
execute  a  mortgage  upon  its  land,  to  secure  the  payment  of  a  debt. 

• 

APPEAL  from  a  judgment  entered  in  favor  of  the  plaintiff, 
upon  the  report  of  a  referee.  The  action  was  brought  to 
foreclose  a  mortgage  given  by  the  defendants  to  Felix  Tracy, 
upon  certain  real  estate  in  the  village  of  Moscow  in  the  county 
of  Livingston,  upon  which  the  church  edifice  of  the  defendants 
was  situated,  bearing  date  May  29th,  1835,  and  assigned  by 
Tracy  to  the  plaintiff.  The  defendants  were  a  religious  corpo- 
ration, organized  under  the  3d  section  of  the  act  to  provide 
for  the  incorporation  of  religious  societies,  passed  April  5, 
1813.  No  order  was  made  by  the  chancellor  or  other  officer 
or  by  any  court,  authorizing  the  giving  of  the  mortgage.  The 
other  facts  are  stated  in  the  subjoined  opinion  of  the  court. 
The  ordinary  judgment  of  foreclosure  and  sale  was  entered 
upon  the  report  of  the  referee. 

A.  M.  Bingham,  for  the  appellant. 

James  Wood,  jun.  for  the  respondent. 
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By  the  Oourty  Wellbs,  J.  Prima  fade  evidence  was  given 
of  the  execution  of  the  mortgage,  to  foreclose  which  the  action 
was  brought.  The  evidence  of  Mr.  Tracy  shows  that  the  de- 
fendants were  in  his  debt  to  the  amount  for  which  the  mort- 
gage  was  given,  for  advances  made  by  him  for  the  benefit  of 
their  church  property.  That  the  mortgage  was  given  to  se- 
cure that  indebtedness,  in  pursuance  of  a  vote  of  the  trustees, 
and  was  executed  by  a  majority  of  them,  and  by  their  clerk, 
with  their  corporate  seal  affixed,  and  that  the  mortgage  has 
been  duly  assigned  by  the  mortgagee  to  the  plaintiff.  The 
evidence  given  by  the  defendant  does  not  disprove  these  facts 
so  clearly  as  to  justify  the  court  in  disturbing  the  finding  of 
the  referee  upon  any  of  the  facts  found  by  him. 

The  only  question  which  remains  to  be  considered  is,  whether 
the  defendants  had  power  to  give  the  mortgage  without  an 
order  of  the  chancellor  or  of  the  court  of  chancery,  according 
to  the  provisions  of  the  11th  section  of  the  act  entitled  ^^  An 
act  to  provide  for  the  incorporation  of  religious  societies,'' 
passed  April  5,  1813.    (1 B,  S.  4th  ed.  1179.) 

Section  3  of  the  act,  after  providing  how  religious  societies, 
other  than  those  provided  for  in  previous  sections,  shall  be  in* 
corporated,  provides  as  follows :  "  And  such  trustees  and  their 
successors  shall  also  thereupon,  by  virtue  of  this  act,  be  a  body 
corporate,  by  the  name  or  title  expressed  in  such  certificate." 
Section  11  provides  that  it  shall  be  lawful  for  the  chancellor, 
upon  the  application  of  any  religious  corporation,  in  case  he 
shall  deem  it  proper,  to  make  an  order  for  the  sale  of  any  real 
estate  belonging  to  such  corporation,  and  to  direct  the  appli- 
cation of  the  moneys  arising  therefrom  by  said  corporation  to 
such  uses  as  the  same  corporation,  with  the  consent  and  appro- 
bation of  the  chancellor,  shall  conceive  to  be  most  for  the 
interest  of  the  society  to  which  the  real  estate  so  sold  did 
belong.  It  has  been  repeatedly  held  that  a  religious  corpora- 
tion organized  under  this  act,  is  prohibited  from  selling  its 
real  estate  in  any  other  way  than  the  statute  provides.  (  Wil- 
larcPs  Eq.  Jwr.  735^  and  authorities  there  cited.    2  Ke/a£% 
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Com.  281.    Montgomery  v.  Johnson^  9  How,  Ft.  Bep.  232, 
and  authorities  there  cited.) 

But  the  question  still  remains,  was  the  giving  of  this  mort* 
gage  a  sale  of  the  real  estate  of  the  defendant  P  We  are  of 
the  opinion  that  it  was  not.  It  was  not  a  sale  in  the  ordinary 
and  popular  acceptation  of  the  term ;  nor,  indeed,  in  the  strict 
legal  sense.  In  either  sense,  a  sale  embraces  the  idea  of  a 
transfer  of  the  legal  title  of  the  property  sold,  from  the  vendor 
to  the  vendee,  for  a  consideration  passing  from  the  latter  to 
the  former.  A  sale,  to  be  complete,  in  general,  requires  the 
delivery  of  the  possession  of  the  thing  sold.  It  was  sales  in 
this  sense  by  trustees  of  religious  societies,  that  the  statute 
was  designed  to  restrain  and  regulate.  Since  the  revised  stat- 
utes took  effect  a  mortgage  has  been  held  to  be  merely  the 
creation  of  a  specific  lien,  as  security  for  the  performance  of 
the  conditions  expressed,  which  are  either  the  payment  of 
money  or  the  performance  of  covenants  or  contracts,  and  does 
not  pass  the  title,  which  continues  in  the  mortgagor  until 
foreclosure  and  sale.  It  is  on  this  ground,  and  for  this  reason, 
deubtless,  that  the  statute  prohibits  the  maintaining  an  action 
of  ejectment  upon  a  mortgaga  (2  B.  8, 312,  §  57.  Jackson 
V.  MyerSy  11  Wend.  633,  538.  Astor  v.  Hoyt,  5  id.  603  to 
615,  617.)  A  mortgagee  may  assign  the  mortgage  debt  by 
parol,  which  draws  after  and  with  it  the  mortgage ;  and  if 
the  title  is  in  the  mortgagee,  then  the  title  to  real  estate  may 
be  transferred  by  parol,  which  cannot  be  done. 

There  is  nothing  in  the  spirit  or  policy  of  the  statute,  nor 
any  principle  of  public  policy,  which  forbids  a  religious  corpo- 
ration giving  a  mortgage  upon  its  real  estate,  to  secure  a  debt 
l^ally  contracted,  any  more  than  in  creating  a  lien  by  the 
voluntary  confession  of  a  judgment,  which,  it  is  decided,  may 
be  done.  (12  Barb.  67,  410.)  For  the  foregoing  reasons  the 
judgment  diould  be  affirmed,  with  costs. 

Ordered  accordingly. 

(MovBOB  Obbbbax.  Tbbic,  Much  1,  1868.  Ifste,  AbcA  and  Mtmm, 
JvatioM.} 
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Hall  vs,  Thomas. 

When  th«  land  of  M.  had  been  sold  nnder  a  Judgment  and  execution  in  &Tor 
0/  B.,  and  been  bid  off  by  H. ;  and  T.  as  the  assignee  and  owner  of  a  subse- 
quent judgment  against  M.,  for  the  purpose  df  i^eeming  the  premises  from 
the  said  sale,  presented  to,  and  left  with,  th^  sheriff,  as  evidence  of  his 
title  to  the  junior  judgment,  his  own  affldatit  that  he  was  owner  and  as- 
signee thereof,  and  a  paper  purporting  to  be  an  assignment  of  the  judg- 
ment, from  the  plaintiflb  therein,  to  him,  which  paper  was  not  verifled  by 
the  affidavit  of  any  one ;  and  there  was  nothing  in  t.'s  affidavit  by  which 
the  paper  was  identified  as  the  instrument  under  which  he  claimed  to  own, 
and  hold,  the  Judginent ;  ffM  that  this  was  not  the  evidence  required  by 
the  statute,  from  a  creditor  coming  to  redeem ;  and  that  the  sheriff  had  no 
power  to  convey  the  title  to  the  premises,  upon  it,  to  T. 

fllHIS  was  an  action  of  ejectment  brought  co  recover  pos- 
X  session  of  certain  lands  situate  in  Steuben  county.  The 
cause  was  referred  to  a  referee,  who  found  the  following  facts : 
On  the  8th  of  August,  1850,  one  Flavel  W.  Morrow  was 
owner  of  the  premises  in  question,  and  on  that  day  a  judg- 
ment was  docketed  in  Steuben  county  in  favor  of  one  G^rge 
A.  Bush,  against  said  Motrow  and  others,  for  $379.69.  On 
the  12th  of  August,  1850,  an  execution  was  issued  on  said 
judgment  to  the  sheriff  of  Steuben  county,  by  virtue  of 
which  the  sheriff  sold  the  premises  to  the  plaintiff  on  the 
28th  of  February,  1851.  On  the  23d  of  November,  1850, 
Thomas  J.  Boyd  and  Stephen  Paul  recovered  a  judgment 
against  said  Morrow  for  $99.25,  which  was  docketed  in  said 
county  on  the  27tl^  of  November,  1850,  which  thereby  be- 
came and  was  a  lien  upon  said  premises.  The  deiendant  being 
the  owner  of  said  judgment  by  assignment,  at  the  proper 
time  paid  to  the  sheriff  of  said  county,  the  stim  necessary  to 
redeem  said  premises  and  acquire  the  rights  of  the  purchaser, 
and  at  the  same  time  presented  to,  and  left  with  said  sheriff, 
a  copy  of  the  docket  of  said  last  mentioned  judgment,  duly 
certified,  with  the  original  assignment  of  said  judgment  to 
him,  with  the  affidavits  attached,  a  copy  of  which  affidavit 
was  set  oat  in  the  leport  of  the  referee,  and  was  as  foUows : 
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^'Judgment  rendered  against  the  defendant  and  in  favor  of 
the  plaintiffs  in  the  above  entitled  action,  in  the  city  and 
county  of  New  York,  for  $99.26,  and  docketed  there  and 
perfected  November  23.  1850,  and  docketed  here  in  Steuben 
county,  November  27,  1850. 

State  of  New  York,  Steuben  county,  88.  Charles  D. 
Thomas  being  duly  sworn,  says  that  he  is  the  owner  and 
holder  of  the  above  mentioned  judgment,  being  sold  and  as- 
signed to  him  on  the  2l8t  day  of  May,  1852,  by  Thomas  J. 
Boyd  and  Stephen  Paul,  the  above  named  plaintiffs  in  the 
above  mentioned  action  and  judgment,  creditors  of  Flavd  W. 
Morrow,  the  above  named  defendant,  and  named  in  the  coj^ 
of  the  judgment  hereunto  annexed ;  and  that  the  true  sum 
due  ou  said  judgment  at  the  time  of  claiming  the  right  to 
acquire  the  title  of  Samuel  Hall,  the  original  purchaser  at 
the  sheriff's  sale  of  the  real  estate  of  Flavel  W.  Morrow,  is 
ninety-nine  dollars  and  twenty-five  cents,  with  interest  from 
the  23d  day  of  November,  1850.        Chables  D.  Thomas." 

Sworn  to,  May  26,  1852. 

Afterwards,  and  on  the  1st  of  June,  1852,  the  said  sheriff 
executed  and  delivered  to  the  defendant  a  deed  of  said  premises 
pursuant  to  said  sale  and  redemption,  which  deed  was  duly 
recorded,  December  28,  1852,  and  under  which  the  defend- 
ant claimed  title  to  said  premises.  On  the  29th  of  July, 
1853,  the  said  sheriff  executed  and  delivered  to  the  plaintiff 
a  deed  of  the  same  premises,  upon  the  same  sale,  under 
which  last  mentioned  deed  the  plaintiff  claimed  title  to  said 
premises.  Upon  these  facts,  the  referee  found  and  held  as  a 
conclusion  of  law,  that  the  said  affidavit  of  the  defendant 
was  defective  in  not  verifying  the  assignment  as  required  by 
law,  and  that  his  redemption  was  irregular,  and  he  therefore 
got  no  title  by  the  sheriff's  deed  to  him,  and  for  that  reason 
the  sheriff's  deed  subsequently  given  to  the  plaintiff  conveyed 
the  title.  He  therefore  reported  that  the  plaintiff  was  entitled 
to  raoover  the  possession  of  the  premises,  and  damages  for 
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the  inthholding  of  such  poBsessioou    From  the  judgment 
entered  upon  that  report,  the  defendant  appealed. 

Cfeo.  B.  Bradley y  for  the  appellant. 

Joseph  Herron^  for  the  respondent. 

By  the  Courts  Johnson,  J.  The  only  evidence  which  the 
defendant  presented  to,  and  left  with,  the  sheriff,  of  his  title 
to  the  judgment  under  which  he  claimed  the  right  to  rede^pi^ 
was  his  own  affidavit  that  he  was  owner,  and  assignee,  and  a 
paper  purporting  to  be  an  assignment  thereof  from  the  plaint- 
i&  therein  to  him.  This  paper  was  not  verified  by  the  affi- 
davit of  any  one,  and  there  is  nothing  in  the  defendant's 
affidavit  by  which  it  is  identified  as  the  instrument  under 
which  he  claims  to  own,  and  hold,  the  judgment.  This.clearly 
was  not  sufficient.  It  is  not  the  evidence  required  by  the 
statute,  from  a  creditor  coming  to  redeem ;  and  the  sheriff  had 
no  power  to  convey  the  title  to  the  premises  upon  it,  to  the 
defendant.  The  statute  requires  a  true  copy  of  all  the  assign- 
ments necessary  to  establish  the  claim,  verified  by  the  affidavit 
of  the  party  claiming,  or  some  witness  to  the  assignment. 
The  referee  has  found,  from  the  evidence  before  him  on  the 
trial,  that  the  paper  purporting  to  be  an  assignment,  left  with 
the  sheriff,  was  the  original  assignment,  by  the  plaintiffs  in 
the  judgment,  to  the  defendant.  But  there  was  no  such  evi- 
dence before  the  sheriff.  The  statute  contemplates  the  exhibi- 
tion of  the  evidence  of  the  claimant's  right,  under  the  sanction 
of  his  oath,  or  the  oath  of  some  subscribing  witness,  so  that 
the  purchaser  or  officer  may  see  from  the  papers  presented 
and  verified,  that  the  right  and  claim  are  well  founded.  Had 
the  paper  purporting  to  be  an  assignment  been  verified  by  the 
defendant's  affidavit,  or  identified  as  the  assignment  executed 
to  him,  under  which  he  claimed,  it  would  doubtless  have  been 
equivalent  to  a  verified  copy,  and  have  Ailfilled  the  statutory 
requisition.    The  original  is  the  best  evidence,  and  indudea  a 
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copy.  Bat  the  sheriff  could  not  dispense  with  the  rerification 
required  by  statute.  It  is  an  essential  part  of  the  evidence 
of  right^  and  nothing  else  can  be  substituted  for  it,  hj  the 
redeeming  creditor.  (Waller  v.  Harris,  7  Paige^  167 ;  8.  0. 
in  error,  20  Wend.  555.  The  People  v.  Covell,  18  id.  598. 
BuUerfield  v.  Hotoej  19  id.  86.  Ex  parte  Bank  of  Monroe, 
7  Hill,  177.  SUliman  v.  Wing,  Id  159.  The  People  v. 
Fleming,  2  Comet.  484.)  As  the  defendant  was  Hot  entitled 
to  redeetn,  Upon  his  papers,  he  took  nothing  by  his  deed.  The 
deed  executed  by  the  sheriif  afterwards,  to  the  plaintiff,  vested 
the  title  in  the  latter,  and  the  action  is  well  brought.  The 
defendant's  deed,  having  l)een  executed  by  the  sheriff,  without 
any  power' or  attthority  to  execute  it^  was  void,  as  against  the 
plaintiff's  de^,  and  it  was  not  necessary  to  have  it  set  aside, 
or  canceled,  by  action,  before  bringing  an  action  to  recover 
possession  of  the  land.  The  judgment  must  therefore  be 
affirmed. 

[MovBOB  Qbbbbal  Tbbx,  March  1,  1868.  .  WOUt,  Smiih  and  Johmon, 
Justices.] 


The  FEotPLE  vs.  Jatne  and  others. 

Wh«re  a  bond  is  giTen^  upon  an  a^jonmment  of  an  examination  in  a  case  of 
bastardy,  conditioned  for  the  appearance  of  the  person  charged,  at  the  ad- 
journed day,  such  person  is  bound  not  only  to  appear,  but  to  gire  his  con- 
tinued attendance  Until  the  examination  and  subsequent  proceedings  are 
flnaUy  dbsed. 

If  after  Appearing  at  the  place  of  examination,  the  accused,  before  the  pro- 
ceedings are  dosed,  departs  therefrom  without  leaye,  and  goes  to  his  home 
and  remains  absent  until  the  next  morning,  and  is  not  present  when  the  order 
of  filiation  is  made,  this  amounts  to  a  breach  of  the  bond. 

Bueh  breach  will  not  be  healed  or  cured  by  the  return  of  the  accotod,  after 
the  order  of  filiation  has  been  made,  and  ofiering  to  the  justices  to  submit 
himself  to  imprisonment  in  Jail,  upon  their  warrant,  as  for  a  refusal  or  neg- 
lect to  give  the  bond  required  by  statute,  upon  notice  of  an  order  of 
filiation. 


VdNROE-ttAROH,  1856.  59 


Th«  People  «.  Jayne. 


THIS  is  an  action  brought  npon  a  bond  executed  by  the  de- 
fendant Jayne  as  principal,  and  by  the  other  defendants 
aa  sureties,  and  ^as  given  on  the  adjonnuQent  of  an  ex- 
amination in  a  case  of  bastardy.  The  defendant  Jayne 
was  arrested  on  a  warrant  issued  by  E.  P.  Mulford,  Esq., 
a  justice  of  the  peace  of  Steuben  county,  on  a  complaint 
before  him,  charging  said  Jayne  with  being  the  father  of  a 
child  likely  to  be  bom  a  bastard,  of  which  one  Eliza  Yost 
was  then  pregnant.  On  the  defendant  Jayne's  being  brought 
before  him,  the  magistrate  issuing  the  warrant  called  to  his 
aid  Stephen  Aldrich,  Esq.,  another  mi^trate  of  the  same 
county,  and  was  about  to  proceed  with  the  examination,  when 
the  defendant  applied  for  an  adjournment.  The  application 
was  granted  by  the  magistrates,  upon  the  execution  by  the 
defendant  of.  a  bond  in  the  penalty  of  sil  hundred  dollars 
with  sufficient  surety.  The  bond  in  question  was  then  exe- 
cuted by  Jayne  as  principal,  and  the  other  defendants  as 
sureties.  The  examination  was  thereupon  adjourned  until 
the  5th  of  May  thereafter.  On  the  adjoiimed  day  the  parties 
appeared ;  the  superintendent  and  overseer  of  the  poor,  by 
their  counsel,  and  the  defendant  Jayne  in  person  and  by  counsel. 
The  examination  Was  proceeded  with,  the  witnesses  were  ex- 
amined, and  the  testimony  closed.  The  counsel  on  both 
sides  summed  up,  and  the  case  was  submitted  to  the  justices. 
The  justices  took  a  recess  for  tea.  During  the  recess  the  de- 
fendant Jayne,  without  the  leave  of  the  court,  left.  After 
tea^  and  in  the  course  of  half  an  hour,  the  justices  came 
together,  and  after  deliberating  upon  the  matter,  made  an 
order  of  filiation  against  the  defendant  Jayne,  he  having 
been  adjudged  to  be  the  father  of  the  child  in  question.  He 
was  called  several  times  by  the  justices,  after  the  recess,  and 
before  and  after  the  adjudication,  but  failed  to  appear.  The 
justices  remained  together  until  10  o'clock,  and  then  dissolved 
the  court  The  next  morning  the  defendant  Jayne,  with  his 
smeties,  oflfered  to  the  justices  to  surrender  Jayne  to  them. 
The  JQstioeB  dedined  doing  any  thing  in  the  promiseBy  on  the 
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ground  that  the  court  organized  for  the  examination  had  been 
dissolved^  and  that  they  had  no  further  jurisdiction  in  the 
matter.  This  action  was  brought  on  the  bond.  It  came  on 
to  be  tried  at  the  Steuben  county  circuit  in  June,  1857. 
After  hearing  the  testimony  his  honor,  the  judge,  ordered  a 
judgment  in  favor  of  the  plaintifib,  subject  to  the  opinion  of 
the  court,  on  a  case  and  ei^ceptions. 

John  Maynardy  for  the  plaintifQg. 

L.  B.  Van  VaXkenhurgh^  for  the  defendants. 

By  the  Courts  Johnson,  J.  There  is  no  force  in  the  point 
first  raised  by  the  defendants'  counsel,  that  the  complaint  does 
not  state  facts  sufficient  to  constitut'C  a  cause  of  .action,  if  the 
bond  was  valid,  and  all  its  conditions  binding  upon  the  de- 
fendants. But  it  is  also  insisted  on  behalf  of  the  defendants, 
that  the  justices  before  whom  the  defendant  Jayne  was 
brought  could  only  take  a  bond  for  his  appearance,  at  the 
adjoiuTied  day,  and  had  no  power  or  authority  to  require,  or 
take,  as  a  further  condition  of  such  bond,  that  he  should  not 
depart  without  leave.  This  position  cannot  be  maintained.  It 
would  require  a  construction  of  the  statute  so  strict  and  lit- 
eral as  to  defeat  its  whole  object  and  intent.  The  statute, 
(1  B.  S.  644,  §  11,)  requires  the  examination  touching  the 
paternity  of  the  child,  and  on  which  an  order  of  filiation  can 
alone  be  founded,  to  be  made  in  the  presence  of  the  person  so 
charged  or  apprehended.  The  justices  have  no  authority  to 
make  such  examination  in  his  absence,  and  if  they  should 
they  clearly  could  found  no  valid  order  of  filiation  upon  it. 
Whenever  the  examination  is  made,  whether  at  the  time  the 
person  charged  is  first  brought  before  the  magistrate  issuing 
the  warrant,  or  at  the  adjourned  day,  it  is  to  be  made  in  the 
same  manner.  And  the  statute,  in  either  case,  contemplates 
that  such  person  shall  be  present  until  the  final  determinatioxi 
of  the  proceedings.    In  case  there  is  no  adjounmient  he  is  to 
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remain  in  the  custody  of  the  officer  during  the  examination 
and  until  he  shall  be  disdiai^ed.  (§  17.)  If  the  examination  is 
adjourned,  the  justices  are  to  take  a  bond  for  his  appearance 
at  the  adjourned  day,  (§  12,)  the  penalty  of  which,  must  be 
in  such  a  sum  as  shall  be  deemed  a  full  indemnity  for  the  ex- 
pense of  supporting  such  bastard  and  its  mother.  (§  16.) 
The  olject  of  this  plainly  was,  that  in  case  the  person  so 
charged  should  defeat  an  examination,  and  final  order,  by 
reason  of  his  non-appearance,  or  non-attendance  at  the  ad- 
journed day,  the  public  might  be  fully  indemnified  and  se- 
cured against  the  support  of  the  child.  The  policy  of  the 
statute  looks,  not  so  much  to  finding  out  who  is  the  father 
of  the  child,  as  it  does  to  providing  for  its  support,  and  re- 
lieving the  public  from  the  burthen.  And  it  inquires  into 
and  determines  the  former,  only  for  the  purpose,  and  as  the 
means,  of  securing  the  latter. 

The  bond  is  intended  to  secure  the  appearance  and  presence 
of  the  person  charged,  at  the  adjourned  day,  as  fully  as  it  is 
secured  by  the  warrant  and  arrest,  upon  an  examination  with- 
out adjournment  It  is  preposterous,  as  it  seems  to  me,  to 
suppose  that  the  object  and  intent  of  the  statute  would  be 
fulfilled  by  the  momentary  appearance  of  such  person  on  the 
adjourned  day,  even  though  he  might  at  once  disappear,  and 
remain  away,  or  abscond,  as  he  should  see  fit  The  statute 
must  receive  such  construction  as  will  fulfill  its  plain  object 
and  intention.  The  obvious  meaning  and  intention  are  as 
much  a  part  of  the  statute  as  though  expressed  in  ever  so 
plain  and  explicit  terms.  The  appearance,  therefore,  before 
the  justices  at  the  adjourned  day,  provided  for  by  statute,  . 
must  be  held  to  mean,  not  his  temporary  appearance  merely, 
but  his  continued  appearance,  and  attendance,  until  the  ex- 
amination and  subsequent  proceedings  are  finally  closed.  This 
does  no  violence  to  the  language,  §nd  gives  full  efiect  to  the 
manifest  will,  of  the  legislature.  {The  People  v.  StoweUy  2  De^ 
niOj  127.)  This  part  of  the  condition  was,  therefore,  an  es- 
eential  part  of  the  obligation,  and  was  binding  upon  all  the 
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defendants.  It  is  entirely  clear^  from  the  evidence,  that  Jayne 
departed  from  the  place  Where  the  examination  was  held,  with- 
out leave,  and  went  to  his  home,  which  was  from  a  mile  and 
a  half  to  two  miles  distant,  through  the  woods,  and  twice  that 
distance  hy  the  highway ;  and  that  he  was  not  at  the  place  of 
the  examination,  and  did  not  answer,  when  the  justices  closed 
their  proceedings,  although  repeatedly  called  by  them.  It 
also  appears  clearly  and  without  any  contradiction,  that  when 
the  evidence  upon  the  examination  was  closed^  the  justices 
took  a  recess  for  tea,  and  that  Jayne  was  then  informed,  hy 
one  of  them,  that  he  must  not  depart,  as  they  intended  to  re- 
turn soon,  and  finish  the  proceedings  that  evening.  The  just* 
ices,  on  reassembling  after  tea,  determined  from  the  evidence 
that  Jayne  was  the  putative  iather,  and  made  the  order  of 
filiation,  and  Jayne  not  appearing,  adjourned  finally,  and 
without  day.  They  remained  in  session  awaiting  Jayne's  re- 
turn, and  deliberating  what  course  they  ought  to  take  in  the 
premises,  until  ten  o'clock  in  the  evening,  before  finally  ad- 
journing. This  departure  and  continued  absence  of  Jayne^ 
without  leave,  was,  I  think,  a  clear  breach  of  the  condition  of 
the  bond.  It  is  perfectly  immaterial,  in  my  judgment,  for 
what  purpose,  or  with  what  intent,  he  left.  It  is  enough  that 
he  departed  voluntarily,  and  was  not  present  to  answer,  and 
receive  notice  of  the  order  when  it  was  made.  It  is  no  answer 
to  say  that  he  intended  to  return  and  did  retmn  the  next 
morning.  He  could  not,  to  suit  Ms  own  convenience,  compel 
the  magistrates  to  remain  in  session,  or  to  adjourn  over  ui^til 
another  day.  And  there  is  nothing  in  the  evidence  to  justify 
the  supposition  that  the  justices  designed  to  take  any  advan- 
tage of  Jayne's  temporary  absence.  It  is  quite  evident  from 
the  whole  testimony  that  the  justices  did  not  know^  or  sup- 
pose, that  he  intended  to  return  in  the  morning  or  at  any 
other  time^  But,  however. this  may  be,  it  does  not,  as  X  con- 
ceive, affect  the  question  of  the  breach,  under  the  circum- 
stances of  the  absence  in  this  case^  It  is  clear  that  he  waa 
not  present^  and  did  not  appear^  whea  his  bond  re^ uved  hSm 
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to  be  there.  He  was  not  present,  either  actually  or  eonstnict- 
ively ;  as  there  can  bo  fto  pretense  that  he  intended  returning, 
even  if  he  imtended  to  return  at  all,  tuitil  the  next  day.  The 
justices  had  the  right  to  adjourn  as,  and  when,  they  did.  He 
had  absented  himself  ai  his  peril,  and  could  n#t  require  the 
justices  to  follow  him,  or  to  remain  in  session  until  it  might 
suit  his  conTenienoe  to  return,  for  the  purpose  of  giving  him 
notice  of  the  order  they  had  made.  This  breach  was  in  no 
respect  healed  or  cured  by  the  return  of  Jayne,  the  next  morn- 
ing, to  the  plaee,  and  his  offer  to  the  justices  to  submit  him- 
sdf  to  imprisonment  in  the  county  jail  upon  their  warrant,  as 
for  A  refusal  or  neglect  to  give  the  bond  required  by  statute, 
upon  notice  of  an  order  of  filiation.  The  justices  supposed 
that,  having  completed  the  examination,  and  made  out  the 
order,  and  adjourned  without  further  day,  their  power  in  the 
premises  was  at  an  end ;  and  they  had  no  right  to  get  together 
again,  either  for  the  purpose  of  taking  the  bond  authorized  by 
§  14  of  the  act,  or  of  issuing  their  warrant  for  a  negleet  or 
refusal  to  give  such  bond.  I  am  inclined  to  the  opinion, 
however,  that  they  still  had  the  power  to  take  sueh  bond,  or 
to  issue  such  warrant,  if  they  had  seen  fit  to  exercise  it.  In 
pertbrming  this  duty  they  did  not  act  strictly  and  technically 
as  a  court,  but  as  justices,  and  their  powers  were  not  spent 
until  they  had  done  all  that  the  statute  authorized  them  to 
do  in  the  case.  This  necessarily  includes  the  power  on  their 
part  to  waive  a  breach  of  the  bond  taken  on  the  adjournment, 
on  behalf  of  the  people.  And  this  power,  I  think,  they  pos- 
sess, and  may  exercise,  in  furtherance  of  justice,  and  of  the 
ultimate  remedy  contemplated  by  the  statute.  But  whether 
this  be  so  or  not^  it  is  clear,  I  thinj^,  that  th^  were  in  no  re- 
spect bound  to  exercise  it  in  favor  of  the  defendants.  The 
latter  had  no  light  to  require  the  magistrates  to  assume  what 
they  regarded  as  spent,  or  doubtful  powers,  to  relieve  them 
from  the  consequences  of  the  default  of  Jayne. 

There  is  more  doubt,  I  think,  whether  the  justices  could 
proceed  and  determine  who  was  the  father  of  the  child,  and 
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make  a  valid  order  of  filiation,  after  Jayne  Iiad  absented  Jhim* 
self.  But  as  this  was  after  the  evidence  on  the  examination 
was  through  with,  I  think  the  order  was  valid.  This,  however^ 
is  not  material,  as  I  view  the  case.  If  it  was  valid,  Jayne 
was  in  default  in  not  being  there  to  receive  it,  or  notice  of  it, 
when  it  was  made ;  and  if  it  was  invalid  it  worked  no  injury 
to  the  defendants.  The  proof  that  the  order  was  made,  was 
called  out  by  the  defendants.  There  was  no  error  in  reftising' 
to  receive  the  evidence  of  what  Jayne's  counsel  had  told  him, 
in  respect  to  his  right  to  leave  and  go  home.  The  advice 
could  not  affect  the  question  of  his  right  to  absent  himself, 
nor  could  his  intention  to  return,  if  he  entertained  it.  The 
evidence  allowed  from  the  justice,  Mulford,  that  he  told  Jayne 
not  to  leave,  as  they  should  finish  the  matter  that  evening^ 
was  material  upon  the  issue  on  which  the  case  turned.  It 
went  clearly  to  show  that  Jayne  had  departed  without  leave. 
But  if  not  material,  in  no  possible  view  could  it  have  injured 
the  defendants,  as  the  verdict  was  ordered  subject  to  the  opin- 
ion of  the  court,  wholly  irrespective  of  the  question  of  Jayne's 
intention  in  departing.  And  it  is  now  apparent  that  Jayne's 
intention  neither  aided  nor  prevented  a  breach.  On  the  un- 
disputed facts,  therefore,  the  plaintifis  are  entitled  to  judg- 
ment. There  was  no  disputed  question  of  fact  which  was  at 
all  material,  to  submit  to  a  jury.  The  bond  being  for  the  ap- 
pearance of  the  defendant  Jayne,  the  judgment  must  be  for 
the  whole  penalty  of  the  bond.  {The  People  v.  Tiitonj  13 
Wend.  597.) 

Judgment  ordered  accordingly. 

[MoFBOB  Gbhbral  Tbsx,  March  1,  1868.    Johttion,  T,  R,  Strmu^  and 
SmUh,  JuitiGeB.] 
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Bj  an  act  of  the  legislature,  passed  in  1868,  the  president  and  tmsteee  of  the 
Tillage  of  Rome  were  authorized  to  subscribe  for,  and  hold,  stock  in  the 
O.,  G.  and  B.  Bail  Boad  Company  to  an  amount  not  exceeding  $150,000,  and 
to  provide*  for  the  payment  of  such  stock  by  issuing  corporation  bonds. 
Commissioners  were  appointed,  who  were  empowered  to  sell  the  bonds,  or 
exchange  them  for  stock  in  the  rail  road.  But  it  was  provided  they  should 
liave  no  power  to  negotiate,  sell,  or  transfer  such  bonds,  or  create  any 
liability,  except  upon  the  express  condition  that  $500,000  should  hare  been 
first  snbocribed  by  others,  to  the  capital  stock  of  the  rail  road  company ; 
sod  that  before  negotiating  or  transferring  any  of  the  said  bonds  the  com- 
missioners should  make  and  subscribe  a  certificate,  in  writing,  that  such 
subscription  of  $500,000  had  been  actually  made,  and  that  in  their  judgment 
and  belief  the  same  had  been  made  in  good  faith,  and  by  persons  able  to 
pay  their  subscriptions ;  which  certificate  was  to  be  filed  with  the  derk  of 
the  Tillage.  The  commissioners  having  made  and  filed  the  certificate  re- 
quired by  the  act ;  ff^^  in  an  action  against  the  Village  of  Bome.  upon  one 
of  the  bonds  issued  in  pursuance  of  the  act,  that  the  making  and  filing  of 
Uie  certiflcate  by  the  commissioners,  was  conduivw  on  the  parties  to  the 
suit,  aa  to  the  fiu;t  stated  in  it ;  and  that  the  defendants  could  not  go  behind 
the  certificate  and  show  that  in  point  of  &ct  valid  subscriptions  to  the 
amount  stated  had  not  been  made. 

BY  an  act  of  the  l^slature,  passed  in  1853,  {Laws  of  1853, 
p.  596,)  the  president  and  trustees  of  the  Tillage  of  Bome 
were  empowered  and  authorized  to  suhscrihe  for,  take  and  hold, 
stock  in  the  Ogdensburgh,  Clajrton  and  Bome  Bail  Boad 
Company,  to  an  amount  not  exceeding  $150,000.  {^1  of  the 
Act.)  By  the  second  section  of  the  act,  the  trustees  were  em- 
powered to  provide  for  the  payment  of  the  stock  by  issuing 
corporation  bonds,  under  the  seal  of  the  corporation.,  signed 
by  its  president  and  treasurer,  approved  by  the  commissioners 
named  in  the  act,  and  to  be  issued  at  such  time  as  the  com- 
missioners should  direct.  (§  2.)  The  third  section  names  five 
persons  to  be  styled  the  "  commissioners  of  the  rail  road  fund 
of  Bome/'  These  commissioners  are  authorized  to  sell  the 
bonds  or  exchange  them  for  an  equal  amount  of  the  stock  of 
the  rail  road.  By  the  fourth  section  the  commissioners  are 
made  personally  responsible  to  the  defendant  for  the  faithful- 
discharge  of  their  duties  under  the  act^  and  th^  are  remov- 

voL.  xxvn.  6 
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able  by  the  board  of  trustees.  The  eighth  section  declares 
that  ^'  the  board  of  trustees  shall  have  no  power  to  make  such 
subscription  as  is  authorized  in  the  first  section  of  this  act, 
until  it  has  been  previously  approved  by  two  thirds  of  aU 
electors  who  shall  have  paid  a  tax  on  personal  or -real  estate 
in  said  village,  whose  names  shall  appear  regularly  in  the  last 
village  assessment  roll  for  the  year  next  preceding  the  one  in 
which  the  vote  is  taken."  The  ninth  section  provides  for  an 
election  at  which  the  electors  are  to  vote  upon  the  question  of 
approving  or  disapproving  of  the  act,  and  provides  that ''  the 
trustees,  after  the  votes  shall  be  canvassed,  shall  immediately 
thereafter  certify  and  return  to  the  clerk  of  the  board  of  said 
trustees  the  aggregate  number  of  votes  taken,  designating 
how  many  were  for  and  how  many  against,  taking  rail  road 
stock." 

The  tenth  section  is  as  follows :  '^  The  president  and  trustees 
shall,  within  two  days  after  the  return  of  said  trustees  to  their 
clerk,  meet  and  proceed  to  canvass  the  votes  thus  certified  and 
returned,  and  shall  make  out  and  file  in  the  office  of  the  clerk 
of  Oneida  county  their  certificate,  setting  fotth  that  this  act 
is  approved  or  not  approved,  as  the  case  may  be.  And  if  it 
shaU'appear  from  such  certificate  that  this  act  has  been  ap- 
proved, and  the  issue  of  stocks  authorized,  the  president  and 
trustees  of  said  village  shall  proceed  to  make  subscription  and 
to  issue  bonds,  as  authorized  by  this  act." 

By  the  eleventh  section  it  is  '^  provided  that  the  said  com- 
missioners shall  have  no  power  or  authority  to  negotiate,  sell, 
or  transfer  the  said  bonds,  issued  under  this  act,  or  create  any 
liability  whatever,  except  upon  the  express  condition  that  five 
hundred  thousand  dollars  shall  have  been  first  subscribed  to 
the  capital  stock  of  the  company,  specified  in  the  first  section 
of  the  act,  and  exclusive  of  the  subscription  thereto  authorized 
by  this  act ;  and  the  said  commissioners,  before  n^otiating  or 
transferring  any  of  said  bonds,  shall  make  and  subscribe  a  oer- 
tificate,  in  writing,  that  such  subscription  of  five  hundred 
thousand  doUan  baA  been  actually  made  to  the  capital  stock 
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of  said  company^  and  that  in  their  judgment  and  belief  the 
aame  has  been  made  in  good  faith  and  by  parsons  of  ability 
safficient  to  pay  their  several  sabscriptions  in  foll^  which  cer- 
tificate shall  be  filed  with  the  clerk  of  the  board  of  trustees  of 
the  village  of  Bome.''  The  twelfth  section  declared  that  the 
act  should  take  effect  immediately.  This  action  was  upon 
one  of  the  bonds  issued  under  the  act,  (for  $1000,)  to  recover 
the  interest  due  July  Ist,  1856,  and  was  tried  at  the  Oneida 
county  circuit,  before  Justice  Bacon  and  a  jury*  It  was  ad- 
mitted that  the  defendant  was  a  corporation  ;  {Charter y  Laws 
</  1853,  p.  150 ;)  also  that  the  legislature  passed  the  act 
authorizing  the  subscription  to  the  stock  by  the  defendant  It 
was  also  admitted  that  an  election  under  the  act  was  held  on 
the  16th  of  June,  1853.  The  &ct  was  admitted  that  the  rail 
road  company  was  incorporated ;  also  that  the  defendant,  on 
the  2d  of  February,  1854,  subscribed  for  $150,000  of  the  stock 
of  the  road;  and  in  November,  1854,  made  the  bond  in  suit,  with 
others,  to  provide  for  payment  of  the  same.  It  was  also  ad- 
mitted that  the  commissioners  approved  the  bonds,  and  issued 
and  delivered  the  same  to  the  rail  road  company  in  exchange 
and  payment  for  an  equal  amount  of  stock.  The  above  facts 
are  admitted  by  the  pleading^.  The  bond  was  negotiable  by 
delivery.  The  plaintiff  gave  in  evidence  the  certificate  of  the 
president  and  trustees,  made  the  17th  of  June,  1853,  and  filed 
in  Oneida  county  clerk's  office,  July  7, 1853,  showing  a  can- 
vass of  the  votes  and  that  the  act  was  approved.  Also  the 
certificate  of  the  commissioners  of  the  rail  road  fund,  made 
the  26th  of  November,  1853,  and  filed  with  the  clerk  of  the 
board  of  trustees  the  28th  of  the  same  month,  whereby  they 
certified  that  they  had  examined  the  original  subscriptions  to 
the  capital  stock  of  the  rail  road,  and  that  $500,000  had  been 
subscribed ;  and  that  in  their  judgment  and  belief  the  same 
had  been  made  in  good  faith  and  by  persons  of  sufficient  abil- 
ity to  pay  their  several  subscriptions  in  full.  The  plaintiff 
also  read  in  evidence  the  bond  and  coupon  set  out  in  the 
complaint. 
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The  defendant  moved  for  a  nonsuit  on  the  grounds^  Ist.  That 
the  facts  proved  did  not  give  the  plaintiff  a  right  to  recover. 
2d.  That  the  plaintiff  was  bound  to  show  affirmatively  that 
the  condition  mentioned  in  the  first  clause,  §  11  of  the  act  of 
27th  of  May,  1863,  had  been  complied  with  before  the  bonds 
were  issued.  3d.  That  the  plaintiffs  were  not  bona  fide  hold- 
ers of  the  bonds :  that  the  evidence  did  not  show  that  the 
plainti£b  were  bona  fide  holders.  4th.  It  being  a  question  of 
power,  and  the  plaintiff  having  failed  to  show  that  the  com- 
missioners had  jurisdiction  to  issue  said  bonds,  by  proving  that 
$000,000  had  been  subscribed  as  required  by  said  §  11  of  the 
act  of  May  27,  1853,  the  plaintiff  should  be  nonsuited.  The 
court  denied  the  motion  for  a  nonsuit :  to  which  decision  and 
ruling  the  defendant's  counsel  excepted.  Thereupon  the 
defendant  offered  to  show  that  on  the  26th  bf  November,  1853, 
(the  date  of  the  certificate  of  the  commissioners,)  there  had  not 
been  in  fact  $500,000  subscribed  to  the  capital  stock  of  the 
rail  road  in  question :  that  a  nominal  amount  of  over  $600,000 
had  been  subscribed  in  form,  and  of  that  amount  a  portion, 
to  wit,  $300,000,  had  been  subscribed  after  the  filing  of  the 
articles  of  association,  and  on  which  no  part  of  the  ten  per 
cent  required  by  the  statute  was  paid  by  any  of  the  subscri- 
bers at  the  time  of  making  their  subscriptions,  or  before  the 
26th  of  November,  1853 ;  and  of  which  amount  of  $300,000 
about  $35,000  were  subscriptions  made  upon  conditions  as  to 
the  location  of  the  rail  road,  contained  in  the  writing  sub- 
scribed. The  plaintiff  objected  to  said  evidence  on  the  ground 
that  it  would  constitute  no  defense;  1st.  As  to  bona  fide 
holder?,  the  fact  that  nominal  subscriptions  were  really  illegal, 
was  no  defense.  2d.  The  certificate  was  conclusive  as  to  bona 
fide  holders.  3d.  That  the  defendant  was  estopped  from  de- 
nying the  truth  of  the  certificate,  it  appearing  on  their  record. 
4th.  That  the  facts  were  no  defense.  The  defendant's  counsel 
insisted  that  the  plaintiff  was  not  a  bona  fide  holder  of  the 
bond.  The  court  held  and  decided  that  said  certificate  of  the 
commissioners  was  conclusive  upon  the  defendants ;  and  di- 
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rected  a  verdict  for  the  plaintiff  for  the  amount  daimed  in  the 
fiiBt  coont  of  the  oomplaint :  to  which  decision  the  coonsd 
for  the  defendant  excepted. 

0.  J?.  Bailey  J  for  the  plaintiff. 

Pomeroy  dk  SotUhtfforth,  for  the  defendant. 

By  the  Court,  Bacon,  J.  I  shall  spend  no  time  in  dis- 
cnseing  or  considering  the  various  topics  which  are  dwelt 
upon  in  the  first  20  pages  of  the  appellant's  brief,  submitted 
in  this  case.  Those  propositions  have,  for  the  present,  all 
been  disposed  of  in  this  court,  and  thdir  final  adjudication 
abides  the  judgment  of  the  court  of  appeals,  to  which,  it  is 
undentood,  a  case  involving  these  points  has  been,  or  is  to 
be  taken. 

The  only  real  question  in  this  case  arises  on  the  ruling  of 
the  court,  that  the  making  and  filing  of  the  certificate  of  the 
conmussioners  of  the  rail  road  fund  of  Rome,  that  $500,000 
had  been  subscribed  to  the  stock  of  the  Ogdensbuigh,  Clay- 
ton and  Borne  Bail  Boad  Company,  in  good  faith,  and  by 
persons  of  sufficient  ability  to  pay  their  several  subscriptions, 
was  conclusive  on  the  parties  to  this  suit,  as  to  that  fact,  and 
that  the  defendants  could  not  go  behind  that  certificate,  and 
show  that,  in  poiat  of  fact,  valid  subscriptions  to  the  amount 
stated  had  not  been  made.  This  certificate  was  made  in 
pursuance  of  the  11th  section  of  the  act,  which  prescribed  the 
duties  of  these  commissioners,  and  provided  that  before  ne- 
gotiating the  bonds  of  the  Village  of  Bome,  they  should  make 
and  subscribe  a  certificate  of  the  import  above  mentioned, 
and  file  the  same  with  the  derk  of  the  village  of  Bome. 

My  opinion  at  the  circuit  was,  and  still  is,  that  the  act 
intended  that  this  certificate  should  furnish  the  evidence^  and 
be  held  declarative  of  the  &ct,  that  such  subscriptions  had 
been  made — ^that  these  commissioners,  who  acted  as  the  rep^ 
resentativee  in  eflfeot,  and  on  behalf  of  the  defendants^  were 
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expressly  constituted  by  the  act  the  parties  to  examine  and 
become  satisfied  that  the  amount  required  by  law  had  been 
subscribed  to  the  stock  of  the  company ;  and  it  never  could 
have  been  the  intent  of  the  lawmakers  that  every  dealer 
in  the  bonds  of  the  village  should  take  them  at  the  risk  of 
having  them  declared  invalid,  if  it  should  turn  out  that  for 
some  reason,  utterly  unknown  to  him  and  incapable  of  ascer- 
tainment by  any  means  within  his  control,  a  portion  of  the 
subscriptions,  (it  might  be  to  the  amount  of  a  hundred  dol- 
lars,) w'as  invalid,  or  incapable  of  being  collected.  It  cannot 
be  that  every  holder  of  these  bonds  may  be  called  on  to  lit- 
igate not  only  the  amount,  but  the  bona  fides  of  every  sub- 
scription, up  to  the  $500,000  which  the  rail  road  company 
were  required  to  have  before  the  conmiissioners  could  be 
called  on  to  make  their  certificate  and  negotiate  the  bonds. 
If  such  a  contingency  had  been  supposed  to  be  attached  to 
the  possession  of  these  bonds,  it  may  be  safely  affirmed  that 
not  a  dollar  of  theni  would  ever  have  passed  from  the  hands 
of  the  commissioners.  I  do  not  say  that  this  might  not 
ultimately  have  been  highly  to  the  advantage  of  the  citizens 
of  Bome ;  but  we  must  remember  that  at  the  time  of  the 
passage  of  the  act  in  question,  it  was  deemed  to  be  greatly 
for  the  benefit  of  the  inhabitants  of  that  village,  that  the 
rail  road  should  be  pushed  rapidly  forward,  and  they  prob- 
ably felicitated  themselves  on  the  great  gains  and  profits 
which  were  likely  to  accrue  to  the  corporation  fix)m  holding 
stock  in  a  road  which  would  not  only  always  be  sure  to  pay 
the  interest  on  their  bonds,  but  ultimately  contribute  to  the 
treasury  of  the  village  a  handsome  annual  surplus  above  the 
interest,  by  way  of  dividends  on  the  stock  subscribed  to  the 
road  by  the  village  authorities.  Time  has  of  course  served 
to  dispel  these  visions ;  but  they  were  not  the  baseless  fabric 
they  have  since  become,  at  the  time  these  bonds  were  issued 
and  the  subscription  made,  to  meet  which  they  were  exe- 
cuted. The  strong  desire  of  the  defendant  was  io  raise 
money  on  its  n^otiable  bonds,  and  the  object  of  the  law 
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B,  not  to  create  obstacles  in  the  way  of  the  attainment  of 
that  desire,  bat  to  facilitate  its  acoomplishnient.  But  no 
man  would  have  been  insane  enough  to  take  these  bonds,  if 
he  supposed  that  upon  him  was  to  be  cast  the  burden  of 
sustaining,  by  proof,  not  only  the  good  faith  with  which  the 
subscriptions  were  made,  but  the  actual  ability  of  every  per- 
son whose  name  appeared  upon  the  roll,  to  pay  his  subscrip- 
tion. In  my  judgment,  the  act  intended  to  provide  a  simple 
process,  as  well  as  a  decisive  test,  by  which  not  only  the  de- 
fendant should  be  saved  from  imposition,  but  every  holder  of, 
or  dealer  in,  the  bonds  should  be  warranted,  on  ascertaining 
that  the  certificate  had  been  made  and  filed  pursuant  to  the 
act,  in  dealing  freely  in  them,  without  incurring  the  extraor- 
dinary risk  of  having  them  defeated  by  showing  either  that 
the  commissioners  were  imposed  upon,  or  were  themselves 
participants  in  a  gross  fraud  upon  the  public.  These  com- 
missioners were  the  agents  of  the  defendant,  and  their  act 
was  substantially  the  affirmation  of  the  defendant  that  the 
conditions  of  the  act  had  been  oomplied  with,  and  as  between 
them  and  the  innocent  holders  of  the  bonds  it  creates  a  moral, 
if  not  a  l^al,  estoppel  of  the  most  emphatic  and  decisive 
character. 

In  the  case  of  Jones  v.  Danay  (24  Barb.  395,)  oi^e  question 
was  whether  the  certificate  of  the  commissioners  who  were 
designated  to  receive  the  premium  notes,  &c.  of  a  mutual  in- 
surance company,  was  not  conclusive  as  to  the  authority  of  the 
company  to  commence  business,  and  whether  the  court  could, 
at  the  instance  of  a  third  party,  go  behind  that  certificate  and 
impeach  the  proof  upon  which  it  was  professedly  founded. 
Judge  Alien  held  it  to  be  conclusive,  until  impeached  and 
overthrown  by  a  direct  proceeding  instituted  by  the  people  or 
iheir  representatives  for  that  purpose.  ^'  It  was  not  intend- 
ed," he  says,  "  to  leave  the  fact  of  the  possession  by  the  com- 
pany, of  the  requisite  amount  of  premium  notes,  at  the  time 
of  its  organization,  to  be  proved  as  a  matter  in  paiSy  or  to 
leave  it  an  open  question,  liable  to  contestation  by  eveiy  in- 
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dividual  having  dealings  with  the  corporation.  The  legisla- 
ture provided  a  tribunal  for  the  adjudication  of  this  question, 
and  its  determination  is  final"  These  remarks,  it  seems  to 
me,  are  strikingly  applicable  to  the  case  before  us,  and  vindi- 
cate the  reason  and  policy  of  the  law  we  have  been  consider- 
ing. If  right  in  this  conclusion,  then  no  error  was  conmiitted 
in  refusing  to  nonsuit  the  plaintiffs,  or  in  excluding  the  evi- 
dence offered  by  the  defendant. 

It  was  assumed,  upon  the  trial,  that  no  further  proof  was 
required  on  the  part  of  the  plaintiffii,  to  show  that  they  were 
bona  fide  holders  of  the  bonds,  than  its  production,  and 
proof  of  its  execution.  It  is  an  evidence  of  debt,  which  the 
bank  clearly  had  the  power  to  deal  in  by  its  charter,  and  it 
was  negotiable  on  its  face,  and  passed  by  delivery.  No  cir- 
cumstances were  shown  casting  suspicion  upon  the  title  of 
the  plaintiff,  and  until  some  such  proof  was  made,  by  the 
defendant,  the  plaintiff  was  not  called  upon  to  fortify  his 
title.  Such  is  clearly  the  rule  in  regard  to  commercial  paper ; 
and  I  am  not  aware  that  any  different  rule  has  been  estab- 
lished in  regard  to  negotiable  bonds,  or  other  evidences  of 
debt.  In  the  case  of  Caryl  v.  McElrath,  (3  Sandf.  176,)  the 
question  arose,  whether  a  party  who  had  purchased  a  n^otia- 
ble  security  of  an  insurance  company  who  were  prohibited 
from  transferring  certain  securities  without  a  previous  resolu- 
tion of  the  board  of  directors,  was  a  bona  fide  holder,  and  the 
court  decided  that  he  was  to  be  presumed  to  be  such  holder 
without  notice,  and  that  his  title  could  only  be  impeached 
by  the  other  party  showing  that  he  did  not  purchase  in  good 
faith. 

I  am  of  opinion  that  the  judgment  in  this  case  should  be 
affirmed,  (a) 

[OnovDAGA  Gbhsbal  Tebx,  April  6, 1868.  Bacon,  W.  F.  AUen  and  MuOim, 
Justices.] 

(a)  AiBtaned  by  the  eoort  of  M>P«^}  October,  1868. 
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Where  the  BOD-perfonnance  of  a  condition  precedent  if  occasioned  b  j  the  act 
of  a  party,  either  disqualifying  himself  for  performing  on  his  part,  or  by  his 
giving  notice  that  he  will  not  perform,  the  party  seeking  his  remedy  is  not 
bomid  to  aver  performance  or  readiness  to  perform,  on  his  part,  but  may  al- 
lege the  facts  constitating  his  excuse,  and  if  the  proof  sustains  them  he  will 
establish  his  right  to  recover  such  damages  as  he  can  show  he  has  suffered 
by  the  non-performance  of  the  other  party. 

Where  a  declaration,  grounded  upon  the  breach  of  a  contract  for  the  sale  and 
delivery  of  butter  and  cheese,  which  was  to  be  paid  for  by  the  plaintiff  on 
delivery,  averred  thai  before  the  time  when  the  delivery  was  to  be  made,  the 
defendant  gave  notice  to  the  plaintiff  that  he  should  not  fulfill  the  contract, 
and  had  sold  the  property,  and  that  the  plaintiff,  relying  on  such  notice,  did 
not  provide  the  funds  to  pay  for,  nor  make  ready  to  receive,  the  property, 
as  he  otherwise  sho«ld  have  done  >,  ffdd  that  the  declaration  was  sufficient. 

The  second  count  of  the  same  declaration  averred  that  the  defendant,  for  the 
parpose  of  preventing  the  plaintiff  Arom  being  ready  to  receive  and  pay  for 
the  property,  falsely  and  fraudulently  represented  that  he  had  sold  the  same, 
and  that  therefore  the  plaintiff  did  not  provide  the  means,  and  was  not  pre- 
pared to  receive  and  pay  for  the  property  as  he  otherwise  would  have  been. 
Bdd  that  this  count  also  was  good.  ^ 

THIS  is  an  action,  brought  previous  to  the  code,  to  recover/^  /(hS»  /^< 
damages  for  the  noo-delivery  of  a  quantity  of  butter  and  ' 

cheese,  pursuant  to  a  written  contract  entered  into  between  the 
parties,  and  bearing  date  August  18th,  1845.  The  case  was 
first  tried  before  a  refi»«e,  who  reported  in  favor  of  the  plaint- 
ijC  This  report  was  set  aside  at  a  general  term  of  the  supreme 
court  in  the  sirth  district,  on  the  ground  that  the  referee  ad- 
mitted parol  evidence  tending  to  vary  the  written  i^reement. 
The  case  will  be  found  in  3  Barb,  S.  C.  Rep.  612.  Opinion 
by  M(»rdioase,  justica  The  cause  was  afterwards  tried  before 
« juxy  at  the  Madison  circuit,  and  a  verdict  rendered  for  the 
plaintiff  The  defendant  appealed  to  the  supreme  court,  where 
the  verdict  was  set  asideand  a  new  trial  ordered  upon  the  ground 
(among  others)  that  the  plaintiff  haviog  alleged  performance 
of  a  condition  precedent  on  his  part,  could  not  be  permitted 
to  prove  an  excuse  for  wm-perforraance  of  the  condition  pre- 
cedent   This  case  is  reported  in  7  Barh.  169.    The  plaintiff 
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having  got  leave  to  amend  his  complaint,  a  batch  of  demur- 
rers grew  out  of  these  amendments.  These  demmrers  were 
argued  before  Judge  Pratt,  who  decided  that  all  the  pleadings 
on  both  sides  were  bad ;  and  inasmuch  as  the  complaint  was 
bad,  he  allowed  the  plaintiff  to  amend  on  the  payment  of  costs. 
The  plaintiff  amended  the  complaint  (being  the  first  two  counts) 
and  the  defendant  immediately  demurred  to  the  first  count. 
The  defendant  then  moved  to  strike  out  the  second  cqunt, 
claiming  it  to  be  inconsistent  with  the  first  count.  The  mo- 
tion was  heard  before  Judge  Balcom,  who  denied  the  motion. 
The  defendant  then  demurred  to  the  second  count  also,  and 
the  plaiutiff  joined  in  both  demurrers.  Both  demurrers  were 
argued  in  August,  1857,  before  Judge  Balcom,  at  a  circuit  and 
special  term  at  Ithaca,  and  he  decided  the  case  in  favor  of  the 
plaintiff.  The  defendant  now  appealed  from  Judge  Balcom's 
decision^  on  both  demurrers^  to  the  general  term. 

P.  Oridleyj  for  the  appellant. 

T,  Jenkins,  for  the  respondent 

Bff  the  Court,  Bacon,  J.  This  case  is  not  a  stranger  to  our 
courts,  and  what  may  be  deemed  a  little  remarkable,  after 
having  been  twelve  years  upon  its  travek  has  come  back  again 
to  the  starting  point,  and  is  now  just  ready  to  take  a  new  de- 
parture. It  would  be  as  unprofitable,  as  it  is  unnecessary,  to 
trace  all  its  career  in  all  the  stages  of  its  chequered  history ; 
since  the  only  point  now  presented  is  the  sufficiency  of  the  de- 
claration; the  defendant  having  demurred  to  the  only  two 
counts  which  are  now  before  the  court.  Notwithstandii]^  the 
elaborate  reasoning  and  the  formidable  array  of  authorities  in 
the  defendant's  points,  the  question  is  really  a  very  simple  one, 
and,  as  it  seems  to  me,  can  easily  be  disposed  of  upon  well 
settled  rules  of  pleading. 

The  declaration  is  grounded  upon  the  breach  of  a  contract 
for  the  sale  and  delivery  of  butter  and  cheese,  which  waa  to  be 
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paid  for  by  the  plaintiff,  on  delivery ;  and  the  first  count  arerg 
that  before  the  time  when  the  delivery  was  to  be  made,  the 
defendant  gave  notice  to  the  plaintiff  that  he  should  not  fidfill 
the  contract,  and  had  sold  the  property,  and  that  the  plaintiff, 
relying  on  the  said  notice,  did  not  provide  the  funds  to  pay 
for,  nor  make  ready  to  receive,  the  property,  as  he  otherwise 
should  have  done.  The  second  count  avers  in  substance  that 
for  the  purpose  of  preventing  the  plaintiff  from  being  ready  to 
receive  and  pay  therefor,  the  defendant  falsely  and  fraudu- 
lently represented  that  he  had  sold  the  butter  and  cheese,  and 
that  therefore  the  plaintiff  did  not  provide  the  means,  and  was 
not  prepared  to  receive  and  pay  for  the  same,  as  he  otherwise 
would  have  been. 

It  is  insisted  on  the  part  of  the  defendant,  that  the  contract 
to  deliver,  and  the  contract  to  pay,  being  mutual  and  depend- 
ent, there  can  be  no  recovery  without  an  averment  of  perform- 
ance, or  a  readiness  to  perform,  on  the  part  of  the  plaintiff ; 
and  this  whether  the  other  party  is  ready  and  willing  to  per- 
form the  contract  on  his  part  or  not.  Numerous  authorities 
are  cited  to  sustain  this  doctrine,  which,  as  a  general  rule,  may 
be  conceded.  But  that  is  not  the  question  in  this  case.  The 
question  is  whether  a  party  may  not  aver  and  prove  a  state  of 
&cts  which  will  excuse  the  performance  of  a  condition  prece- 
dent on  his  part ;  and  whether  the  excuse  is  not  sufficient  where 
it  is  alleged  that  the  non-performance  was  occasioned  by  the 
act  of  the  other  party.  Such  seems  to  be  the  conceded  rule 
in  the  three  opinions  whidi  this  case  has  already  called  forth. 

Thus,  Justice  Morehouse,  in  the  case  reported  in  3  Barb. 
614, 15,  speaking  of  the  letter  by  which  the  defendant  apprised 
the  plaintiff  that  he  had  sold  the  cheese,  says,  ^^  allowing  this 
letter  to  be  genuine,  the  plaintiff  was  not  bound  to  place  funds 
at  Utica,  to  pay  for  the  cheese,  or  to  demand  a  delivery  before 
bringing  a  suit  for  a  violation  of  the  contract.  A  demand  is  not 
required  when  it  would  be  useless,  or  when  the  party  has  dis- 
abled himself  froni  complying^  or  by  his  declarations  and  con- 
duct, has  furnished  evidence  from  which  to  infer  a  waiver.'' 
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Thus,  also,  Mr.  Justioe  Oridley,  in  the  same  case,  again 
reported  in  7  Barb.  170,  1,  sajna :  "  As  to  the  question  of 
pleading,  it  is  not  disputed  that  it  was  a  condition  precedent 
to  a  right  in  the  plaintiff  to  recover,  to  show  some  lawful 
excuse  which  would  operate  as  a  waiver  of  the  condition,  and 
a  (dispensation  of  its  performance."  And  in  like  manner  Mr. 
Justice  Pratt,  in  his  opinion,  asks  "  What  is  a  sufficient  ex- 
cuse ?"  and  he  answered  the  question  by  saying,  "  It  is  clearly 
sufficient  that  the  party  was  prevented  from  performing  by 
some  act  of  the  other  party.''  These  are  all  authorities  of 
the  highest  respectability,  and  they  all  concur  in  affirming 
the  rule  upon  which  the  plaintiff  has  proceeded  in  framing 
his  counts,  to  wit,  that  an  averment  that  the  plaintiff  was 
prevented  from  performing,  or  being  ready  to  perform  on  his 
part,  by  the  act  of  the  defendant,  is  a  sufficient  excuse,  and 
dispenses  with  the  necessity  of  an  allegation  of  performance 
or  readiness  to  perform.  The  opinion  of  Judge  Pratt,  it  may 
be  remarked^  was  given  upon  quite  a  different  state  of  plead- 
ings from  the  declaration  now  before  us,  but  even  as  the  case 
was  then  stated,  upon  the  principle  of  pleading  conceded  by 
him,  I  should  hesitate  somewhat  at  coming  to  the  conclusion 
at  which  he  arrived.  In  the  face  of  such  a  notice  on  the 
part  of  the  defendant,  it  surely  would  have  been  an  idle  and 
useless  ceremony  on  the  part  of  the  plaintiff  to  go  through 
the  formality  of  providing  funds  to  pay  for  property  which  the 
defendant  had  announced  he  never  intended  to  deliver,  and 
which,  if  he  was  to  be  believed,  he  had  wholly  disabled  him- 
self from  delivering.  And  if  no  such  preparation  or  readiness 
is  required  to  be  proved,  no  inch  averment  in  the  complaint 
ia  demanded. 

The  doctrine  stated  in  the  three  opinions  I  have  above 
cited  seems  to  me  not  only  sound  in  principle  but  well  sus- 
tained by  the  rules  laid  down  and  the  language  held  in  many 
adjudged  cases.  Thus  in  Fleming  v.  Oilbert,  (3  John.  528,) 
the  question  was  on  the  strict  performance  of  a  condition  pre- 
cedent, and  proof  was  given  tending  to  show  that  a  literal  com- 
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plianoe  with  the  condition  had  been  waived  by  the  plaintiff. 
ThompBon,  J.  says,  "  The  plaintiff's  conduct  can  be  viewed 
in  no  other  light  than  as  a  waiver  of  a  compliance  with  the 
condition  of  the  bond.  It  is  a  sound  principle  that  he  who 
prevents  a  thing  being  done  shall  not  avail  himself  of  the  non- 
performance he  has  occasioned."  The  same  principle  is  in 
substance  declared  by  Judge  Spencer  in  Moakley  v.  RiggSj 
(19  John.  69,)  where  he  states  the  proposition  that  an  en- 
gagement to  perform  an  act  on  the  previous  performance  of 
an  act  by  the  other  party,  cannot  be  enforced  without  show- 
ing the  previous  act  done,  or  that  its  performance  was  dis- 
pensed with  oY  prevented  by  him  who  was  to  perform  the  aot ; 
and  in  Mayor  of  New  York  v.  BvtUr,  (1  Barb,  8.  G.  B. 
337,  8,)  where  the  court  say,  ^^  no  party  can  insist  upon  a 
condition  precedent  when  its  non-performance  has  been  caused 
l^  himself.  Such  non-performance  would  not  prevent  the 
▼estii^  of  an  estate,  nor  can  it  prevent  the  acdruing  of  a 
right,  or  its  enforcement  by  action.  It,  in  effect,  amounts  to 
a  waiver." 

There  is  another  class  of  cases  where  the  principle  is  well 
settled  that  wherever  a  right  of  action  by  one  party  depends 
upon  his  demanding  performance  of  some  act,  or  the  execu- 
tion of  some  instrument,  by  the  other  party,  a  demand  or  an 
offer  or  a  tender  of  the  thing  to  be  done,  is  unnecessary,  if 
the  party  has  disabl^ed  himself  from  performance,  or  gives 
notice  that  he  will  not  perform.  Such  is  the  case  of  Fran^ 
chot  Y,  Leach,  (5  Cowen,  506,)  where  one  question  was 
whether  the  vendor  was  bound  to  seek  the  vendee  and  tender 
a  deed  before  bringing  his  aetioa  It  appeared  that  before 
the  day  appointed  for  the  delivery  of  the  deed,  the  vendee 
gave  notice  that  it  would  be  of  no  use  to  make  the  tender, 
for  he  should  not  fulflU,  and  the  court  clearly  intimate  that 
under  this  state  of  facts,  no  tender  was  necessary.  To  tibe 
same  effect  is  the  case  of  North  v.  Pepper,  (21  Wend.  636,) 
in  which  it  is  held  that  in  an  action  of  covenant,  where  by 
th«  contract  the  consid^mtion  was  to  be  paid  and  the  conv^- 
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ance  made  at  a  future  day,  if  previous  to  the  stipulated  day 
the  purchaser  gives  notice  that  he  has  made  up  his  mind  to 
abandon  the  contract  and  not  accept  a  deed,  it  is  sufficient 
to  allege  such  notice,  and  it  is  not  necessary  to  aver  either 
a  tender  of  the  deed,  or  a  readiness  to  perform. 

In  Traver  v.  HalsUd,  (23  Wend,  66,)  it  is  decided  that 
a  notice  given  by  a  purchaser  of  real  estate  to  the  vendor, 
previous  to  the  day  appointed  for  the  execution  of  the  con- 
veyance, that  he  will  not  accept  the  conveyance,  excuses  the 
vendor  from  a  strict  performance  on  his  part.  (See  also  to 
the  same  effect^  Blood  v.  Ooodrichy  9  Wend.  68.) 

So  where  A.  promises  to  convey  land  to  B.  as  soon  as  the 
latter  shall  pay  A.  a  certain  sum  of  money,  and  A.  conveys 
the  Icmd  to  a  stranger,  it  is  held  that  B.  is  at  once  entitled 
to  his  action,  without  payment  or  tender  of  the  money.  (Neu?- 
comb  V.  Bracketty  16  Mclsb.  Rep,  161.)  In  the  opinion  of 
the  court  a'  very  apposite  case  is  cited  from  Yelverton'a  Re- 
portSy  76,  where  the  plaintiff  declared  on  a  promise  to  deliv- 
er on  a  given  day  15  out  of  17  tads  of  wool  to  be  chosen 
by  the  plaintiff  upon  payment  of  £5,  and  averred  readiness 
to  pay,  yet  that  the  defendant  had  not  delivered.  Verdict 
for  the  plaintiff,  but  judgment  arrested  because  it  was  not 
averred  that  the  plaintiff  had  chosen  the  15  tads  out  of  17, 
which  was  a  condition  precedent ;  but  Popham,  C.  J.,  said  if 
the  defendant  had  sold  one  of  the  tads  before  the  election  to 
be  made  by  the  plaintiff  that  had  destroyed  the  election,  and 
made  the  promise  absolute.  ^'The  same  law"  he  adds  ^^if 
the  defendant  would  not  have  permitted  the  plaintiff  to  see 
the  wool  that  he  might  make  an  election,  for  that  had  ex- 
cused the  act  to  be  done  by  the  plaintiff  and  had  been  a 
default  by  the  defendant/' 

These  cases  all  speak  one  language,  and  are  substantial  ap- 
plications of  the  rule,  that  where  the  non-performance  of  a 
condition  precedent  is  occasioned  by  the  act  of  a  party  either 
disqualifying  himself  for  performing  on  his  part,  or  by  his 
giving  nottcQ  that  he  will  not  perfonn,  the  pactj  scfeking  his 
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remedy  is  not  bound  to  aver  performance  or  readiness  to  per- 
form on  his  part^  but  may  allege  the  facts  constituting  his 
excuse,  and  if  the  proof  Sustains  them,  he  will  establish  his 
right  to  recover  such  damages  as  he  can  show  he  has  suffered 
by  the  non-performance  of  the  other  party.  The  counsel  for 
the  defendant  seems  to  suppose  that  the  second  cx)unt  is  in  tort, 
and  not  in  contract.  But  this  is  manifestly  erroneous.  It 
counts  Upon  a  breach  of  the  contract,  and  alleges  the  fraud- 
ulent act  of  the  defendant  not  as  the  substantive  ground  of 
recovery,  but  as  a  reason  for  the  want  of  preparation  on  the 
part  of  the  plaintiff  to  receive  the  property  and  provide  funds 
for  the  payment  which  was  to  be  made  on  his  part 

I  think  both  counts  are  good^  and  that  the  judgment  ap- 
pealed from,  should  be  in  all  things  affirmed* 

[OsoHDAOA  Gbhbbal  Tbbx,  April  6,  1858.    Bacon,  W.  F,  AUen  and  MuU 
Urn,  Jnsticee.] 


Weeks  vs.  Pbyob. 

Where  a  promiMory  note,  dated  January  24, 1863,  Was  made  by  P.,  payable 
to  R.  OT  bearer,  %c{ih  u$e,  no  titiie  of  payment  being  specified,  and  the  same 
was,  within  three  days  after  itfl  dat^.  sold  by  R.  to  M.,  by  whom  it  was  sub- 
sequently trannferred  to  thfl  pkintil!';  Held  that  although  the  note  was  pay- 
able on  deiimnd,  yet  that  it  woj)  evidt^nt,  from  the  fact  of  its  bearing  interest, 
that  an  immediate  dprnand  of  jjnymptit  was  not  contemplated  by  the  par- 
ties; and  that  con&equeDtly  it  eouki  not  be  considered  as  oyer  due,  at  the 
Um«  of  jtfi  tHLn^jf^r  by  R.  so  as  to  render  claims  against  R.,  then  owned 
and  held  by  the  maker,  avnilabl^  s^  a  set-offi 

SM  «2«0t  tliai  claims  against  R.,  purchai^ed  by  P.  subsequent  to  the  making 
©if  Qi^  note,  were  not  available  as  a  cr^unter-claim,  in  an  action  upon  the 
by  a  Aubaequei]t  holder;  Ibey  bot  constituting  a  cause  of  action 
^  -*  Wcord, 


i  a  promissory  note,  dated  24th  Jan« 
the  deiondant,  for  $69.65,  and  pay- 
bearer,  wiih  use.    It  y^  given  as 


)£  Dearer,  1 
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a  matter  of  oompromiBe,  Bettlement  and  agreement,  of  .all 
matters  of  account  and  difference  then  outstanding  between 
the  defendant  and  Buscoe.  Within  three  days  after  its  date 
it  was,  with  other  notes,  sold  by  Buscoe  to  Daniel  McCoun, 
by  whom  it  was  subsequently  transferred  to  the  plaintiff^  who 
paid  the  full  amount  thereof  The  defendant,  on  the  same 
day  the  note  was  given,  but  subsequently  thereto,  purchased 
and  took  an  assignment  of  certain  outstanding  debts  due 
from  Buscoe  to  different  individuals,  but  it  did  not  appear 
that  McCoun  had  any  knowledge  of  these  debts  at  the  time 
of  the  transfer  of  the  note  to  him.  The  defendant  set  up 
these  debts  and  his  ownership  of  them,  in  his  answer,  and 
claimed  to  be  allowed  the  amount  thereof  as  a  set-off  or 
counter-claim  against  the  plaintiff's  demand.  The  question 
having  been  reserved  at  the  trial,  was  argued  by 

E.  J.  Beaxikj  for  the  plaintiff. 

W.  H.  Onderdonkj  for  the  defendant. 

LoTT,  J.  It  is  provided,  by  the  statute  authorizing  set- 
offs, (2  B,  S.  354,  §  18,  sub.  9,)  that  in  an  action  founded 
upon  a  negotiable  promissory  note,  or  bill  of  exchange,  which 
has  been  assigned  to  the  plaintiff  after  it  became  due,  a  set- 
off to  the  amount  of  the  plaintiff's  debt  may  be  made,  of  a 
demand  existing  against  any  person  or  persons  who  shall  have 
assigned  or  transferred  such  note  or  bill  after  it  became  due, 
if  the  demand  be  such  as  might  have  been  set  off  against  the 
assignor  while  the  note  or  biU  belonged  to  him. 

The  code  has  not  extended  the  right  of  set-off,  or  other 
grounds  of  defense,  in  such  action.     {See  §112  of  the  Code.) 

The  note  on  which  this  action  is  brought  was  payable, 
*^toith  use"  to  Zalmon  Buscoe  or  bearer,  and  was  negotiated 
by  him,  for  value,  within  three  days  after  its  date,  to  Daniel 
McCoun,  by  whom  it  was  transferred  to  the  plaintiff  who  paid 
him  the  fed!  amount  thereo£    Although  no  spedfio  time 
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fixed  for  Its  payment,  and  therefore  it  was  payable  on  demand^ 
yet  it  IB  evident  from  the  fact  of  its  bearing  interest,  that  an 
immediate  demand  of  payment  was  not  contemplated  by  the 
parties.  On  the  contrary,  it  is  more  consistent  with  the  nc^ 
ture  of  the  transaction  to  assume  that  it  was  intended,  in  the 
language  of  Littledale,  J.,  in  Barough  y.  White,  (4  Bam.  dk 
Ores,  325,)  "  to  be  a  continuing  security,"  arid  that  a  reason- 
able time  should  elapse  before  the  maker  should*  be  called 
upon  to  pay  it.  This  view  is  sustained  by  the  decision  in 
Wethey  v.  Andrews,  (3  HiU,  582,)  where  it  was  held  that  a 
note  payable  on  demand  with  interest,  which  came  to  the 
hands  of  the  plaintiff  "some  four  or  five  weeks  "  after  its  date, 
was  not  dishonored  at  that  time,  so  as  to  let  in  a  defense,  on 
the  ground  of  a  want  of  consideration.  Upon  the  same  prin- 
ciple, the  note  of  the  defendant  could  not  be  considered  as 
over  due  at  the  time  of  its  transfer  by  Buscoe ;  and  the  claims 
against  him,  although  then  owned  and  held  by  the  defendant, 
are  not'available  as  a  set-off.  {See  also  Smith  v.  Van  Loan, 
16  Wend.  659 ;  Hendricks  v,  Judah,  1  John.  319 ;  San- 
ford  V.  Micldes,  4  id.  224.) 

Nor  are  the  matters  set  up  available  as  a  counter-claim ; 
they  did  not  constitute  a  cause  of  action  against  the  plaintiff 
on  the  record.  This  is  necessary  to  support  a  counter-claim, 
under  section  150  of  the  code.  (See  Spencer  v.  Babcock,  22 
Barb.  326.) 

Judgment  must  therefore  be  entered  in  favor  of  the  plain- 
tiff, for  1^95.24,  with  interest  from  21st  April,  1858,  and  costs. 

[QvBBvs  Spbcuu.  Tbbm,  April  19, 1S6S.    Loti,  Jostioe.] 
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Q.i  beinff  the  owner  Qf  certain  grain,  at  W.,  and  being  indebted  to  the  plaintiff 
and  others,  on  the  14th  of  September,  1854,  entered  into  an  arrangement 
with  the  defendants,  by  which  the  latter  agreed  to  make  some  advances  for 
Q.,  transport  the  grain  to  Albany,  sell  it  there,  reimburse  themselves  out  of 
the  proceeds,  and  pay  over  the  residue  to  the  plaintiff  as  a  creditor  of  Q. 
The  plaintiff  was  not  a  party  to  the  arrangement,  nor  cognizant  of  it  until 
some  time  afterwards.  The  defendants  sold  the  grain  jind  appropriated  the 
proceeds  pursuant  to  the  arrangement,  except  that  they  failed  to  pay  the 
residue  to  the  plaintiff,  ffeld  that  the  defendants'  promise  to  Q.  for  the 
benefit  of  the  plaintiff,  was  obligatory  upon  them,  and  authorized  a  suit  in 
the  name  of  the  plaintiff,  to  recover  sq  much  of  the  money  as  was  to  be  paid 
over  to  him ;  without  any  assignment  of  the  cause  of  action,  ft-om  Q.  to  him. 

ffeld  alio,  that  in  such  action,  Q.  was  a  competent  witness  for  the  plaintiff,  in- 
dependent of  the  statute  allowing  the  assignor  of  a  demand  to  be  a  witness 
for  the  assignee. 

To  entitle  a  defendant  to  the  privilege  of  being  examined  as  a  witness  in  his 
own  behalf,  on  the  ground  that  the  assignor  of  the  demand  sped  on  has  been 
examined  against  him,  the  assignment  must  be  one  that  passes  the  cause 
of  action — an  effective  assignment,  without  which  the  suit  would  have  to  be 
brought  in  the  name  of  the  assignor. 

THIS  wa8  an  appeal  to  the  general  term,  from  the  judgment 
entered  in  this  cause  pursuant  to  the  decision  of  Justice 
Gould,  who  tried  the  same  at  the  Albany  circuit  without  a 
jury.  One  Quimby,  being  the  owner  of  certain  grain  at  Weeds- 
port,  and  being  indebted  to  the  plaintiff  and  others,  and  find- 
ing some  difficulty  in  getting  possession  of  his  grain  and  pro- 
curing its  transportation  to  Albany  by  the  canal,  on  the  14th 
of  September,  1854,  entered  into  an  arrangement  with  the  de- 
fendants, by  which  they  undertook  to  make  some  advances  on 
his  behalf,  transport  the  gi*ain  to  Albany,  sell  it  there,  reim- 
burse themselves  out  of  the  proceeds,  and,  as  the  plaintiff 
claims,  pay  over  the  residue  to  him  ks  a  creditor  of  Quimby, 
and,  as  the  defendants  claim,  pay  over  such  residue  into  the 
Cayuga  County  Bank  upon  a  debt  there  owing  by  Quimby. 
This  controverted  question  of  fact,  in  regard  to  which  there 
was  much  conflicting  evidence,  was  decided  by  the  judge  in 
^vor  of  the  plaintiff.     The  plaintiff  was  not  a  party  to  the 
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arrangement,  nor  cognizant  of  it  until  some  time  afterwards. 
The  defendants  sold  the  grain,  and  appropriated  the  proceeds, 
porsaant  to  the  arrangement,  except  that  instead  of  paying 
the  plaintiff,  they  paid  the  net  residue  into  the  Cayuga  County 
Bank  upon  other  demands  owing  by  Quimby ;  claiming  that 
such  was  the  understanding.  On  the  26th  of  September, 
1854,  Quimby  assigned  this  demand  to  the  plaintiff,  and  the 
latter  brought  suit  thereon  in  his  own  name,  counting  in  part 
upon  the  assignment.  The  fact  of  the  assignment  was  proved 
in  the  case,  but  the  instrument  of  assignment  was  not  intro- 
duced in  evidence ;  the  plaintiff  not  deeming  it  essential  to 
his  case,  and  the  judge  excluding  it  as  evidence,  when  offered 
by  the  defendants.  Quimby  having  been  sworn  as  a  witness 
on  the  part  of  the  plaintiff,  one  of  the  defendants  offered  him- 
self as  a  witness  in  behalf  of  the  defendants,  and  was  excluded, 
on  the  objection  of  the  plaintiff.  The  trial  took  place  before 
the  recent  amendment  of  the  code  allowing  parties  to  be  swom« 
OS  witnesses  in  their  own  behalf  The  court  below  having 
found  the  facts  as  above  stated,  decided  in  favor  of  the  plaint- 
iff, and  judgment  was  rendered  against  the  defendants  for 
$2502.46.  Exceptions  were  duly  taken  to  the  exclusion  of 
the  above  evidence  and  to  the  decision  of  the  court,  and  the 
defendants  appealed. 

J.  jS.  CoXy  for  the  defendants. 

J.  K.  Porter  J  for  the  plaintiff. 

By  the  Courts  Hooetooh,  J.  Upon  the  finding  of  the 
judge  who  tried  this  cause,  which  was  well  warranted  by  the 
evid^ce,  it  must  be  assumed  that  Quimby,  who  was  indebted 
to  the  plaintiff,  to  Bliss,  and  to  the  men  in  his  own  employ^ 
delivered  the  grain  in  question,  of  which  he  was  owner,  to  the 
defendants,  upon  their  engagement  to  pay  Bliss,  to  pay  the 
employees,  and  out  of  the  proceeds  of  the  grain  to  pay  the 
plaintiffl    So  &r  as  Bliss  and  the  boatmen  were  concemed| 
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he  performed  his  engagement.  He  had  to  do  so  in  order  to 
get  possession  of  the  grain,  and  procure  its  transportation  to 
Albany,  the  place  where  it  was  to  be  sold.  So  far  as  the 
plaintiff  was  concerned,  he  did  not  do  so,  and  his  refusal  was 
placed  upon  the  ground  that  his  engagement  was  to  pay  the 
proceeds  of  the  grain,  after  reimbursing  himself,  into  the  Cay- 
uga County  Bank,  upon  a  debt  there  owing  by  Quimby.  This 
version  of  the  contract,  however,  is  negatived  by  the  finding 
of  the  court  below,  and  must  be  rejected  as  incorrect.  The 
question  then  is,  can  the  plaintiff,  who  was  not  a  party  to,  nor 
cognizant  of  the  contract  made  between  Quimby  and  the  de- 
fendants, at  the  time,  avail  himself  of  it  afterwards,  and  insti- 
tute a  suit  in  his  own  name  to  recover  so  much  of  the  money 
OS  was  to  be  paid  over  to  him  ? 

In  Van  Eppa  v.  McGrill,  {LcUor'8  Sup.  to  Hill  d  DeniOy 
209,)  it  was  held  that  a  mere  verbal  agreement  between  the 
•  plaintiff,  the  defendant  and  a  third  person,  that  a  debt  owing 
by  the  latter  to  the  plaintiff,  should  be  paid  by  the  defendant 
to  the  plaintiff  on  account  of  a  debt  of  a  similar  amount 
owing  by  the  defendant  to  such  third  person,  was  a  mere  nip- 
dum  pactum,  and  not  obligatory  upon  the  parties,  unless  some 
new  consideration  was  introduced  into  the  transaction ;  and 
that  the  antecedent  indebtedness  not  being  extinguished  or  in 
any  way  affected  by  the  new  arrangement,  dfd  not  furnish  suf- 
ficient aliment  for  its  support. 

In  Blunt  V.  Boyd,  (3  Barb.  209,)  it  was  also  held,  against 
the  dissenting  opinion  of  Mr.  Justice  Hairis,  that  a  pre-exist- 
ing debt,  owing  by  the  defendant  to  one  Rowley,  was  not  a 
sufficient  consideration  for  a  promise,  made  by  the  defendant, 
to  pay  Rowley's  indebtedness  of  a  similar  amount  to  the 
plaintiff;  that  some  new  element  must  enter  into  the  transfer 
of  the  indebtedness,  in  order  to  give  it  vitality ;  but  that  it 
would  have  been  sufficient,  if,  at  the  time,  the  defendant 
had  actually  paid  to  Rowley  the  amount  of  the  debt  owing 
by  him  to  Rowley,  and  the  latter  had  immediately  re-deliv* 
0red  money  to  the  defendant,  upon  his  engagement  to  pay 
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it  to  the  plaintiff  in  satisfaction  of  the  latter's  debt  against 
Rowley.  Judge  Harris  held  it  unnecessary  to  go  through  such 
a  fonn,  and  that  the  continuance  of  the  original  liability  was 
not  an  obstacle  to  the  validity  of  the  transaction. 

In  Barker  v.  BucMin,  (2  Denio,  45,)  it  was  held  that  a 
purchase^  by  the  defendant,  of  a  span  of  horses,  from  a  third 
person,  and  a  promise  by  the  defendant^  in  consideration 
thereof,  to  pay  the  whole  or  a  part  of  the  purchase  money  to 
the  plaintiff,  in  consideration  that  the  plaintiff  would  forbear 
to  prosecute  such  third  person  upon  a  debt  owing  by  him, 
until  such  purchase  money  became  due,  was  a  valid  transac- 
tion, and  legally  bound  the  defendant  to  the  performance  of 
his  engagement  to  the  plaintiff,  and  enabled  the  latter  to  in- 
stitute a  suit  thereon  in  his  own  name. 

In  Farley  v.  Cleveland,  (4  Gowen,  432,)  although  the  case 
was  decided  at  a  previous  date,  the  court  went  a  step  further, 
and  held  that  independent  of  the  question  of  forbearance, 
and  of  the  continuance  of  the  original  indebtedness,  a  promise 
by  the  defendant  to  pay  to  the  plaintiff  the  amount  which 
the  defendant  owed  to  a  third  person  on  a  purchase  then 
made,  in  satisfaction  of  a  debt  of  like  amount  previously 
owing  by  such  third  person  to  the  plaintiff,  was  a  valid  prom- 
ise, and  would  support  an  action  in  the  plaintiff  ^s  own  name. 
It  was  put  upon  the  ground  that  it  was  not  a  promise  to  pay 
the  debt  of  another,  and  so  void  by  the  statute  of  frauds,  if 
by  parol ;  but  that  it  was  a  promise  to  pay  the  defendant's 
own  debt,  in  a  particular  way,  satisfactory  to  his  creditor. 

In  Delaware  and  Hudson  Canal  Co,  v.  The  Westchester 
Co,  Bank,  (4  Denio,  97,)  which  arose  upon  demurrer,  the  court 
went  still  further,  and  held,  in  general  terms,  that  as  a  gen- 
eral rule,  where  one  party  promises  another  to  pay  to  him  the 
former's  debt  to  a  third  person,  in  satisfaction  of  the  debt  of 
such  third  person  to  the  plaintiff,  the  promise  is  binding,  and 
enables  the  promisee  to  maintain  a  suit  thereon  in  his  own 
name.  This  doctrine  is,  I  think,  rather  too  broadly  stated^ 
and  18  subject  to  some  qualifications. 
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The  nile  annonnoed  in  the  last  case  is  hroad  enotigh  to 
cover  the  case  at  bar,  and  indeed  the  case  of  Farley  y.  Clever 
landy  above  referred  iOj  is  nearly  parallel  to  the  present,  differ- 
ing from  it  in  only  two  pafticulars,  and  those  not,  I  think, 
of  controlling  importance.  In  the  case  in  4^A  Cototn  the 
transaction  grew  out  of  an  actual  purchase  by  the  defendant 
from  a  third  person^  who  owed  the  plaintiff.  Here  there  was 
not  an  actual  purchase  by  the  defendants  from  Quimby,  in 
the  strict  sense  of  the  term,  but  rather  a  bailment  of  property 
by  Quimby  to  the  defendant^  and  an  advance  of  money  by  the 
defendants  to  Quimby^  or  to  his  creditors  at  his  request,  in 
consideration  or  by  means  of  which  and  his  concurrent  prom- 
ise to  pay  the  plaintiff,  the  defendants  obtained  possession  of 
the  grain.  I  think  it  was  well  held,  by  the  judge  who  tried 
the  cause,  that  this  was  a  sufficient  consideration  for  the  de- 
fendant's promise,  if  it  was  otherwise  unobjectionable.  The 
other  particular  in  which  the  present  case  differs  from  Farley 
V.  Cleveland^  and  from  most  of  the  other  cases  above  cited, 
is  that  the  plaintiff  was  not  a  party  to  the  arrangement,  nor 
originally  cognizant  of  iU  But  I  do  not  think  this  is  a  con- 
trolling circumstance^  if,  as  in  this  case,  the  plaintiff  after- 
wards assented  to  it,  before  bringing  suit.  Indeed  bringing 
suit  upon  it  would  be  an  election  on  his  part  to  adopt  the 
transaction.  Several  of  the  cases  hold  that  it  is  not  essential 
to  the  legal  validity  of  the  transaction,  that  the  plaintiff's 
debt  against  the  third  person  should  b6  at  the  time  extin- 
guished. It  doubtless  is  so  when  he  receives  payment  from 
the  defendant,  and  perhaps  when  he  elects  to  pursue  his 
remedy  against  him.  The  controlling  consideration  seems  to 
be,  was  there  at  the  time  some  new  transaction — some  new 
element  entering  into  the  relations  of  the  parties — something 
more  than  mere  words,  which  could  operate  as  a  consideration 
for  the  defendant's  engagement.  If  so,  the  transaction  was  a 
valid  ope.  Such  element  is  found  in  the  present  case,  and  I 
am  therefore  prepared  to  hold,  upon  the  principle  of  the  ad- 
judged cases,  that  this  is  a  case  where  the  defendants'  en- 
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gagement  i^as  obligatory  upon  them,  and  authorized  a  suit  in 
the  name  of  the  plaintiff,  without  an  assignment  of  the  cause 
of  action  from  Quimby  to  him. 

If  the  foregoing  views  are  correct,  it  was  Hot  essential  to 
the  maintenance  of  this  action  that  Quimby  should  have  as^ 
signed  the  cause  of  action  to  the  plaintiff.  He  was  exam- 
ined as  a  witness,  and  properly  so,  independent  of  the 
assignment,  altogether.  He  was  neither  a  party  to  the  suit, 
nor  the  party  for  whose  immediate  benefit  it  was  prosecuted. 
Nor  was  he  examined  as  assignor,  but  was  just  as  competent 
a  ¥ritness,  as  to  every  fact  to  which  he  testified,  without  as 
with  the  assignment.  The  fact  that  he  had  made  an  assign- 
ment of  the  demand,  seems  to  have  been  given  in  evidence, 
although  the  written  assignment  itself  was  excluded.  It  is 
supposed  that  this  entitled  the  defendant  to  be  examined  as  a 
witness  in  his  own  behalf ;  especially  if  the  written  assign- 
ment was  erroneously  excluded.  But  I  do  not  see  that  this 
is  so.  Had  the  assignment  even  been  introduced  in  evidence, 
as  it  was  offered  to  be  on  the  part  of  the  defendant,  it  would 
not  have  helped  the  defendant's  coimsel  towards  examining 
his  client.  This  trial  was  before  the  late  amendment  allow- 
ing parties  to  be  sworn  in  their  own  behalf,  and  the  only 
ground  on  which  the  defendant  could  ask  to  be  sworn,  was 
that  the  assignor  had  been  sworn  against  him.  But  I  think, 
to  entitle  him  to  that  privilege,  the  assignment  must  be  one 
that  passes  the  cause  of  action — an  effective  assignment,  with- 
out which  the  suit  would  have  to  be  brought  in  the  name  of 
the  assignor.  A  third  person  not  interested  in  the  cause  of 
action,  might  have  undertaken  to  assign  it,  and  might  have 
executed  a  formal  instruipent  to  that  e£fect ;  and  such  third 
person  might  have  been  called  as  a  witness  by  the  plaintiff. 
If  he  was  so,  I  do  not  consider  that  the  defendant  would 
be  thereby  entitled  to  examine  himself*  And  the  reason  is, 
that  although  such  third  person  was  the  nominaly  he  was  not 
the  real  assignor.  He  did  not  in  fact^  any  more  than  Quimby 
did  in  this  case,  assign  the  real  cause  of  action.    In  a  certain 
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flense,  Quimby  Hhd  Boardmaii  were  the  coiltittctiii^  parties, 
bat  with  reference  to  the  present  caUse  of  action^  Quimby  in 
fact  represented  the  plaintiff,  and  the  antagonist  parties  were 
the  plaintiff  and  defendant.  In  such  a  case,  I  apprehend,  the 
defendant  would  not  come  in  as  a  witness,  any  more  than  if 
any  other  a-gent  of  the  plaintiff  had  been  examined.  So  far, 
therefore,  as  the  right  to  examine  Boardman  is  concerned,  I 
do  not  think  the  defendant  would  be  in  any  better  situation, 
even  if  the  assignment  had  been  introduced  in  evidence,  and 
that  on  the  pact  of  the  plaintiffi  It  would  have  been  an  act 
of  supererogation,  and  though  it  was  averred  in  the  complaint 
as  an  existing  fact,  an  excess  of  matter  would  not  vitiate  the 
complaint,  or  impose  the  duty  of  supplying  by  proof  a  fact 
xmnecessarily  averred  in  pleading. 

The  defendant,  however,  contends  that  he  was  entitled  to 
evidence  of  the  written  paper,  for  the  purpose  of  shaking  or 
impeaching  the  evidence  of  Quimby  ;  and  although  it  is  not 
perceived  that,  properly  explained,  it  would  have  that  effect 
to  any  material  extent,  yet  perhaps  it  would  be  proper  evi- 
dence for  the  consideration  of  the  jury,  as  bearing  upon  the 
credibility  of  Quimby,  and  as  tending  to  show  that  a  demand 
which  by  his  testimony  was  shown  to  be  vested  in  the  plaint- 
iff, on  the  14th  of  September,  was  disposed  of  by  assignment 
by  him  as  owner  thereof,  on  the  26th  of  September,  were  it 
not  for  the  circumstance  that  the  fact  of  assignment,  and 
the  date  of  the  assignment,  appear  to  have  been  in  the  case 
already.  I  had  some  doubt,  on  my  first  examination  of  the 
case,  whether  these  facts  were  really  proved,  and  whether  the 
plaintiff's  objections,  which  were  sustained  by  the  court,  did 
not  go  to  the  entire  exclusion  of  any  evidence  on  that  isub- 
ject ;  but  on  a  closer  inspection  of  the  case,  I  think  they  were 
limited  to  the  contents  of  the  instrument.  It  is  not  to  be 
presumed  that  the  contents  of  the  paper  (which  are  not 
shown)  would  have  disclosed  any  material  fact  bearing  on 
Quimby's  credibility,  beyond  what  had  thus  already  sufficiently 
appeared  in  the  oral  evidence ;  and  the  defendants  had  ther^ 
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fi)re  tbe  benefit  o£  the  Very  facts  which  the  wdlttea  instrameat 
would  have  exposed. 

On  the  whole,  I  cannot  see  that  any  error  was  committed, 
and  am  therefore  of  opinion  that  the  judgment  of  the  court 
below  should  be  affirmed. 

[Albutt  OBVBftAk  Tbbii,  May  S,  1868.  Wrighi,  Oaidd  and  ffogeboom^ 
JosUcee.] 


The  Peoplk,  ea?'  re/.  John  Woodworth  vs,  Lobenzo  Bur- 
bows,  comptroller  &c. 

PreTious  to  tbe  adoption  of  the  present  conBtitution  of  this  state,  the  legisla- 
tare  had  the  power  to  reduce  the  salary  of  a  Judge,  daring  his  term  of  office, 
after  the  amount  of  sach  salary  had  been  fixed  by  law. 

A  statute  having  that  efibct  does  not  Tiolate  the  constitution  of  the  United 
States,  by  impairing  tbe  obligation  of  a  contract 

Where,  upon  an  application  for  a  mandamus  to  compel  the  comptroller  to 
draw  his  warrant  upon  the  treasulTer  for  the  payment  of  a  claim  upon  the 
treasury,  tbe  comptroller  sets  up  tbe  defense  that  no  appropriation  has  ever 
been  made  by  law  for  the  payment  of  tbe  claim  as  required  by  the  8th  sec- 
tion of  the  7tb  article  of  the  constitution,  this  is  a  conclusive  answer  to  the 
application. 

f[IS  was  an  appeal  from  an  order  of  Jugtice  Wright,  made 
at  a  special  term,  denying  a  motion  for  a  peremptory 
mandamns.  The  object  of  the  writ  was  to  compel  the  comp- 
troller to  draw  his  warrant  on  the  treasurer,  in  favor  of  the 
relator,  for  the  sum  of  ^3781,  alleged  to  be  due  to  him  from 
the  state  for  a  portion  of  his  salary  as  a  former  justice  of  the 
supreme  court ;  and  also  for  ^8966  as  interest  upon  the  former 
sum  to  the  Ist  day  of  August,  1857.  The  relator's  claim 
arose  under  these  circumstances,  as  set  forth  in  the  alternative 
mandamus.  He  was  appointed  a  justice  of  the  supreme  court' 
on  the  28th  of  March,  1819,  during  the  existence  of  a  law 
which  fixed  his  salary  at  the  annual  sum  of  $4500,  and  dur- 
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ing  tbe  existence  of  a  cohstitiltion  which  fixed  his  term  of 
office  during  good  behavior  or  until  the  age  of  sixty  years. 
This  age  he  attained  on  the  12th  of  November,  1828.  He 
continued  to  discharge  the  duties  of  his  office  until  the  7th 
day  of  February,  1823,  when  he  was  displaced  by  a  justice  of 
the  supreme  court  appointed  under  the  new  judicial  system 
inaugitrated  by  the  coneltitution  of  1821.  which  in  effect  abol- 
ished the  former  court  and  terminated  the  official  career  of  the 
former  incumbents,  on  the  appointment  of  their  succe«sors. 
Before  the  adoption  of  this  constitution,  however,  the  legisla- 
ture, by  an  act  passed  on  the  Ist  of  April,  1820,  reduced  the 
annual  salaries  of  justices  of  the  supreme  court  to  $3500, 
and  by  ail  act  passed  on  the  3d  of  April,  1821,  to  $3000.  The 
relator  claimed  that  these  attempted  reductions  of  his  salary 
were  null  and  void,  under  that  clause  of  the  constitution  of 
the  United  States  which  forbids  any  state  to  pass  any  law  im- 
pairing the  obligation  of  contracts,  and  therefore  sought  to 
recover  in  this  form  of  proceeding  the  difference  between  the 
sums  paid  under  the  later  acts  of  tbe  legislature,  and  that  in 
force  at  the  time  of  his  original  appointment.  The  comp- 
troller returned  to  the  writ  of  alternative  mandamus,  1.  That 
the  relator  had  been  paid  his  salary  in  full,  and  that  nothing  was 
due  to  him.  2.  That  no  appropriation  had  ever  been  made  by 
law  for  the  payment  of  the  relator's  claim,  as  re<q[uired  by  the 
8th  section  of  the  7th  article  of  the  constitution.  To  this  re- 
turn the  relator  demurred.  The  court  below  sustained  the 
demurrer,  and  denied  the  motion  for  a  peremptory  mandamuSi 
and  from  the  order  entered  thereon  the  relator  appealed  to  the 
general  term. 

John  Woodworth,  in  person,  and  J.  E.  Reynoldsy  for  the 
relator. 

Lyman  Tremainy  attorney  general,  for  the  defendants. 

By  the  Court j  Hoobboom,  J.    The  learned  and  venerable 
relator  has  presented  an  ai^ument  of  much  ingenuity  and 
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foroe  in  favor  of  the  allowance  of  a  peremptoiy  mandamns, 
and  it  would  afford  the  court  high  gratification,  if,  in  consid- 
eration of  his  eminent  and  faithful  senrices  as  a  former  justice 
of  the  supreme  court,  it  were  possible,  consistently  with  the 
rules  of  law,  to  award  the  mandamus  in  question. 

The  application  is  based  upon  the  supposed  inability  of  the 
legislature  to  reduce  the  salary  of  a  judge  during  his  term  of 
office,  after  the  amount  of  such  salary  shall  have  been  once 
fixed  by  law ;  and  the  ground  of  this  alleged  inability  is,  that 
it  violates  the  constitution  of  the  United  States  by  impairing 
the  obligation  of  a  contract.  It  is  not  necessary  to  deny  that 
the  transaction  by  which  a  judge  accepts  the  office  conferred 
upon  him  by  an  act  of  the  legislature,  with  a  salary  attached 
to  the  same,  aod  impliedly  undertakes  the  faithful  perform- 
ance of  its  duties,  is  a  contract,  within  the  meaning  of  the 
constitution.  The  more  important  question  is  what  is  the 
nature  of  the  contract ;  what  are  the  conditions  embraced  in 
it ;  and  what  are  the  limitations  under  which  it  is  accepted. 
The  legislature  having  fixed  the  compensation,  have  they  not 
the  right  to  alt^r  it  from  time  to  time  as  the  public  exigencies 
require?  Is  there  any  absolute  stipulation  on  their  part, 
either  express  or  implied,  that  they  shall  not  do  so  ?  Does 
not  the  appointee  accept  the  office  with  a  knowledge  of  this 
power,  and  Under  an  implied  consent  that  its  exercise  shall  be 
left  to  the  discretion  of  the  legislature  ?  Is  the  appointment 
in  the  nature  of  a  grant  upon  sufficient  consideration,  which 
the  legislature  cannot  afterwards  either  revoke  or  modify? 
Are  there  in  the  case  vested  rights  which  cannot  be  interfered 
with  ?  If  the  office  is  conferred  during  good  behavior  or  for 
life,  or  until  the  incumbent  reaches  the  age  of  sixty  years,  is 
the  duration  of  the  term  beyond  subsequent  legislative  control  ? 
Is  the  office  itself  an  immortality — to  endure  forever  ?  And 
if  the  legislature,  or  the  people  whom  they  represent,  can 
abolish  the  office,  can  they  not  shorten  the  term,  or  curtail  the 
salary  ?  Do  all  public  officers,  of  every  grade  and  descriptiony 
hold  their  places  by  the  same  immovable  tenure,  and  at  the 
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Bame  unalterable  compensation  f  If  the  legislature  pass  a  law 
that  parties  in  an  action  shall  re<x>yer  costs  after  an  establbh- 
ed  rate,  may  they  not  alter  it  afterwards^  even  after  suits  are 
commenced  upon  the  faith  and  expectation  of  receiving  the 
stipulated  compensation?  Concede  that  after  services  are 
actually  rendered  by  a  judge  under  an  established  salary,  he 
must  receive  that  amount,  is  it  an  unbending  rule  for  the  fu- 
ture as  well  as  the  past  ?  These  are  all  questions  bearing 
more  or  less  upon  the  case  in  hand.  The  question  is  not 
without  difficulty.  The  relator  has  the  high  authority  of  an 
obiter  dictum  of  Mr.  Justice  Story  of  the  supreme  court  of  the 
United  States,  in  the  famous  Dartmouth  College  caaey  in  favor 
of  his  construction  of  the  inviolability  and  effect  of  such  a  con- 
tract ;  but  the  case  put  was  merely  for  the  purpose  of  illus- 
tration, and  is  of  no  binding  force  as  authority.  We  do  not 
consider  ourselves  required  to  pass  upon  it  now ;  there  being 
other  aspects  of  the  case  which  in  our  view  control  it,  and  for- 
bid the  issuing  of  a  peremptory  mandamus.  It  is  worth  while, 
however,  to  notice  that  the  convention  which  formed  the  con- 
stitution of  the  United  States,  convinced  of  the  existence  of 
legislative  power  over  this  subject,  or  else  from  motives  of  ex- 
treme caution,  saw  fit  to  incorporate  in  that  constitution  a 
clause  that  the  salary  of  justices  of  the  supreme  court  shall 
not  be  diminished  during  their  term  of  office.  And  our  own 
constitution  contains  a  clause  that  it  shall  neither  be  increased 
nor  dimimshed  during  the  same  period. 

The  argument  of  the  relator,  so  far  as  it  is  founded  upon 
the  supposed  incompetency  of  the  legislature  to  disturb  judi- 
cial salaries,  on  the  ground  that  it  would  interfere  with  the 
independence  of  the  judiciary,  strikes  us  as  of  less  weight.  It 
is  aimed  not  so  much  at  the  existence  of  the  power  as  at  the 
expediency  of  its  exercise.  It  is  an  argument  more  properly 
addressed  to  the  legislature  itself,  or  to  the  people  in  conven- 
tion, than  to  the  courts.  It  would  scarcely  answer,  we  think, 
for  judicial  tribunals  to  overrule  and  annul  legisktive  action 
upon  considerations  of  so  general  and  indefinite  a  character. 
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The  independence  of  the  judiciary  is  an  object  of  the  highest 
moment,  and  wortb  j  of  the  most  studious  and  patriotic  efforts 
to  secure  its  accomplishment ;  but  so  far  as  it  is  to  be  secured 
by  placing  judicial  salaries  above  the  fluctuations  of  party  or 
the  appeals  of  partisan  demagogues,  it  must  be  done,  we  think, 
by  constitutional  provision  and  not  by  judicial  legislation. 

It  remains  to  consider  the  additional  defenses  against  this 
application,  which  are  set  up  in  the  comptroller's  return  to 
the  alternative  writ,  and  which,  being  demurred  to  for  insuffi- 
ciency, are  admitted  so  far  as  they  contain  allegations  of  fact 

The  first  is,  that  the  relator's  salary  has  been  fully  paid. 
It  is  difficult  to  see  whether  this  is  intended  as  an  allegation 
of  fiwt,  or  of  Jaw.  If  the  former,  then  it  urates  the  aver- 
ments in  the  alternative  mandamus  as  to  the  non-payment  of 
the  sums  therein  mentioned,  and  is  a  complete  defense  to  the 
application.  If  the  latter,  then  it  simply  presents  the  legal 
question  already  discussed. 

The  second  defense  interposed  by  the  comptroller,  is  that  no 
appropriation  has  ever  been  made  by  law  for  the  payment  of 
the  claim,  as  required  by  the  8th  section  of  the  7th  article  of 
the  constitution.  And  this  we  regard  as  a  conclusive  answer 
to  the  application.  The  provision  is  general  and  imperative. 
It  embraces  all  cases  where  money  is  sought  to  be  drawn  from 
the  treasury  of  the  state.  It  is  designed  as  an  absolute  and 
compulsory  restriction  upon  every  disbursement  from  the 
treasury,  except  under  the  sanction  of  a  legislative  appropria- 
tion, specifying  distinctly  the  object  to  which  it  is  to  be  ap- 
plied ;  thus  imposing  a  salutary  and  needed  check  upon  the 
disbursement  of  the  public  funds.  We  think  there  can  be  no 
doubt  that  this  provision  is  applicable  as  well  to  claims  against 
the  state,  existing  prior  to  the  constitution  of  1846,  as  to  those 
subsequent  The  reason  of  the  rule  is  the  same,  and  the  mis- 
chiefs of  a  contrary  practice  are  equal  in  either  case.  In  the 
case  at  bar,  conceding  the  existence  of  a  valid  claim  against 
the  state,  there  has  been  no  appropriation  by  law  for  its  pay- 
ment, and  the  com|)troller  would  be  guilty  of  official  miscon- 
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duct,  if  he  should  draw  a  warrant  on  the  treasurer  in  favor 
of  the  applicant. 

The  order  made  at  the  special  term,  denying  a  peremptory 
mandamus,  must  be  affirmed. 

[Ax4PAirT  Gbh^ral  T^rm,  May  8,  1858.     Wrighif  Ootdd  and  HogAoom, 
Justices.  ] 
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To  authorise  the  laying  out  of  a  highway  through  improved,  inclosed  or  cul- 
tivated land,  there  must  he  a  certificate  of  its  necessity,  signed  by  twelve 
freeholders.  If  either  of  the  persons  signing  the  certificate  is  not  a  free- 
holder, the  subsequent  proceedings  will  be  without  jurisdiction,  and  those 
concerned  in  enforcing  them  will  be  tresspassers. 

A  recital,  in  the  order  of  commissioners  of  highways,  laying  out  a  road,  that 
twelve  freeholders  have  certified  as  to  its  necessity,  is  not  conclusive  evidence 
of  the  fact.    That,  being  a  Jurisdictional  fact,  is  open  to  coQtradiction, 

The  prqceeding  by  mandamus,  to  couipel  commissioners  of  highways  iQ  open 
a  road,  should  not  be  resorted  to,  where  its  necessary  effect  would  be  to  sub- 
ject the  commissioners  to  an  action  for  trespass. 

If  the  facts  show  a  want  of  jurisdicHony  so  as  to  make  the  prooeedings  enUrely 
void,  this  is  a  sufficient  ground  for  not  awarding  a  peremptory  maDdamus. 

Commissioners  of  highways  are  not  esioppedf  by  the  fact  that  they  have 
assumed  an  unlawful  authprity  and  acted  under  it,  fiiom  asserting  their 
want  of  jurisdiction  and  refusing  to  proceed  further,  whenever  they  discover 
their  error. 

Where  an  order,  layiqg  out  a  highway,  was  sigAed  by  only  twQ  of  the  com- 
missioners, and  did  not  recite  the  fact  that  the  third  commissioner  either 
attended  or  participated  in  the  deliberations  of  the  others,  or  that  he  had 
been  notified  to  do  so ;  but  on  the  contrary  it  did  recite  the  fact  of  a  notice 
that  the  two  who  subscribed  the  order  would  attend,  to  decide  upon  the 
application,  and  that  they  did  in  fact  hear  and  decide  the  same  and  lay  out 
the  road ;  it  was  hdd  that  the  order  was  void,  on  its  face. 

ff^  dUOf  that  parol  evidence  could  not  be  received,  to  show  that  in  fact  the 
third  commissioner  was  notified,  and  attended  and  took  part  in  the  proceed- 
hkgB  for  layiug  out  the  roAd, 
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riAHIS  is  an  appeal  from  a  judgment  awarding  a  peremptory 
X  mandamus  against  the  defendants,  and  was  entered  upon 
the  decision  of  Mr.  Justice  Gould,  who  tried  the  cause  at  the 
Schoharie  circuit,  in  December,  1856,  without  a  jury.  An  al- 
ternative mandamus  had  been  issued  to  the  defenda9ts,  requir* 
mg  them  to  open  a  highway  in  Schoharie  county,  or  show 
cause  to  the  contrary.  The  writ  was  wanting  in  ipost  of  the 
averments  usual  in  such  cases,  except  by  a  general  reference 
to  the  affidavits  and  papers  on  which  the  order  for  the  same 
was  granted.  For  this  cause  the  defendants,  at  the  circuit, 
moved  to  quash  the  same,  which  motion  was  refiised.  It 
sufficiently  appeared  that  the  proceedings  for  laying  out  the 
road  originally,  were  regular,  except  in  three  particulars,  as  to 
which  the  parties  differed,  and  upon  which  they  raised  issues 
of  fact  by  a  plea  to  the  return;' and  on  these  issues  the 
cause  went  down  to  the  circuit  for  triid.  These  issues  were, 
1.  Whether  one  of  the  number  of  twelve  persons  who  originally 
certified  to  the  necessity  and  propriety  of  the  road,  was  a/rec- 
hclder.  2.  Whether  the  order  of  the  commissioners,  for  lay- 
ing out  the  road,  was  defective  in  not  showing  that  all  three 
commissioners  had  met,  or  been  notified  to  meet,  to  deliberate 
upon  the  propriety  of  laying  out  the  road.  3.  Whether  the 
road  was  laid  out  through  a  yard  or  inclosure  att^hed  to,  and 
necessary  for  the  use  and  enjoyment  of,  buildings  located  upon 
the  same  lot. 

On  the  trial  at  the  circuit,  the  defendants  offered  to  prove 
Aat  one  of  the  certifying  jurors  was  not  a  freeholder.  The 
judge  rejected  the  evidence,  and  the  defendants  excepted.  The 
order  for  laying  out  the  road  having  been  produced  on  the 
trial,  and  appearing  to  be  signed  by  only  two  (K)mmis8ioners, 
and  reciting  only  that  the  underaigTied  had  been  notified  and 
deliberated  upon  the  matter  of  the  oider,  the  plaintifib  offered 
to  prove  by  parol  that  in  point  of  fact  the  third  commissioner 
was  notified,  and  attended  and  took  part  in  the  proceedings. 
The  defendants  objected  to  this  evidence.  The  objection  was 
overruled  aiid  the  testimony  admitted,  and  the  defendants 
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excepted.  The  defenda^t8  gave  evidenoe  tending  to  show,  as 
they  claimed,  that  the  highway  as  laid  out  would  encroach 
upon  a  yard  or  enclosure  attached  to  buildings  and  necessary 
for  their  use,  but  the  judge  found  this  faot  against  the  defend- 
ants. Having  ruled  the  other  two  points  against  them,  he 
gave  judgment  that  a  peremptory  mandamus  issue,  and  from 
this  judgment  the  defendants  appealed, 

jET.  Smithy  for  the  defendants. 

J,  jET  Ramsay j  for  the  plaintiffs. 

By  the  Court y  Hogeboom,  J.  The  proceeding  by  mandamus 
to  compel  comniissioners  of  highways  to  open  a  road  should 
not  be  resorted  to  where  its  necessary  effect  would  be  to  sub- 
ject them  to  an  action  of  trespass.  This  would  seem  to  be 
clear  on  principle,  and  is  expressly  adjudicated  in  JEx  parte 
Clapper,  (3  Hill,  458.)  If,  therefore,  the  facts  shown  or  pro- 
posed to  be  proved,  in  this  case,  are  of  a  character  to  establish 
a  want  (/jurisdiction  so  as  to  make  the  proceedings  entirely 
void,  they  furnish  a  sufficient  ground  for  not  awiarding  a  pe- 
remptory mandamus  ;  unless  for  some  good  reason  the  parties 
are  estopped  from  inquiring  into  these  facts.  On  the  trial  the 
defendants  claimed  to  have  proved  that  the  highway  in  ques- 
tion, as  laid  out,  would  encroach  upon  a  door-yard.  But  the 
judge  has  found  the  fact  directly  otherwise.  *  It  certainly  is 
not  clear,  by  a  reference  to  the  folios  to  which  the  defendants' 
counsel  has  referred  us,  that  the  judge  is  mistaken,  and  it  re- 
quires an  amount  of  ciphering,  into  which,  I  think,  a  court 
of  review  is  not  called  upon  to  enter,  to  make  it  even  plausi- 
bly otherwise.    This  ground  of  objection  must  fail. 

The  defendants  offered  to  prove  that  one  of  the  twelve  per- 
sons, who  signed  the  original  certificate  as  to  the  necessity  of 
the  highway  in  question,  was  not  a  freeholder.  Such  certifi- 
cate is  indispensable  in  the  case  of  a  highway  laid  out  through 
endosed,  improved  or  cultivated  land,  (1  B.  S.  §  70,  [58],) 
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and  it  mast  be  the  certificate  of  twelve  freeholders.  If  it  was 
not  80,  the  proceedingB  must  be,  I  think,  without  jurisdiction ; 
for  the  statute  expressly  prohibits  the  laying  out  of  a  highway 
through  inclosed,  or  improved  lands,  without  compliance  with 
such  a  condition.  (See  also,  Clark  v.  Phelps^  4  Cowen,  190 ; 
Ex  parte  Clapper,  3  Hilly  458 ;  The  People  v,  Eggleston,  13 
How,  Pr,  Rep.  127.)  The  court  below  rejected  the  evidence, 
and  seems  to  have  placed  its  decision  upon  the  ground  that  in 
that  stage  of  the  proceedings  no  advantage  could  be  taken, 
and  no  proof  allowed,  of  the  fact.  In  this  I  think  the  jftdge 
erred.  The  fact  was  a  jurisdictional  one.  The  tribunal  called 
upon  originally  to  lay  out  the  road  was  one  of  special  and 
limited  jurisdiction.  The  want  of  jurisdiction  made  their  pro- 
ceedings entirely  void,  and  the  enforcement  of  them  would 
have  made  the  parties,  concerned  therein,  trespassers.  {Striker 
V.  Kelly,  7  HiU,  24.  Corwin  v.  MerriU,  3  Barb.  S,  C  Rep. 
341.  Harrington  v.  The  People,  6  id.  610.)  The  recital,  in 
the  original  order  of  the  commissioners  laying  out  the  road, 
that  twelve  freeholders  had  certified  to  its  necessity,  was  not 
conclusive.  Being  a  jurisdictional  fact,  it  was  open  to  contra- 
diction. (Th.e  People  v.  Cossets,  5  Hill,  168.  Prosser  v. 
Secor,  5  Barb.  607.  Harrington  v.  The  People,  6  id. 
610.)  Nor  do  I  see  that  the  doctrine  of  estoppel  applies,  to 
shut  out  an  inquiry  of  this  kind.  It  is  very  difficult  to  find  out, 
in  these  anomalous  and  wholly  informal  proceedings,  who  the 
persons  engaged  in  this  controversy  are ;  for  the  parties,  instead 
of  naming  the  commissioners  individually  with  their  title  of 
office  annexed,  as  they  should  have  done,  (2  R.  S.  569,  §  106. 
Supervisor  of  Oalway  v.  Stimson,  4  Hill,  136.  Commission- 
ers of  CortlandviUe  v.  Peck,  5  id.  215.  Agent  of  Mount 
Pleasant  Prison  v.  Rikeman,  1  Denio,  279,)  have  merely  de- 
scribed them  by  their  official  designation.  Nevertheless,  after 
diligent  study  we  are  able  to  see  that  only  one  of  the  com- 
missioners who  signed  the  original  order  for  laying  out  the 
road,  is  at  present  a  coi^missioner,  and  it  seems  therefore  im- 
proper to  subject  their  successors  to  a  trespass  suit  |br  the 
Vol.  XXVII.  7 
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jurisdictional  errors  of  the  first  commissioners.  But  the  doc- 
trine of  estoppel  ought  not  to  be  applied  to  all.  It  certainly 
Would  not  a£feot  the  parties  through  whose  lands  the  road  is 
laid  out,  adversely  to  their  wishes,  by  preventing  them  from 
bringing  an  action  of  tresspass.  And  I  see  no  reason  why 
public  officers  of  any  description,  notwithstanding  they  may 
have  assumed  unlawful  authority  and  acted  under  it,  may  not 
stop  short  when  they  discover  their  error,  and  refuse  to  proceed 
further.  To  deny  them  this  right  would  be  to  nsit  them 
aga^st  their  will,  with  the  highly  penal  consequences  which 
always  attend  an  usurpation  of  power. 

It  may  be  well  in  this  connection  to  advert  briefly  to  the 
case  of  The  Commissioners  of  Warwick  v.  The  Judges  of 
Orange  County,  (13  Wend.  432,)  which  is  supposed  to  inter-. 
pose  a  bar  to  the  inquiry  attempted  to  be  made  on  the  trial  of 
this  cause.  That  was  a  case  upon  certiorari  to  the  judges  of 
the  common  pleas.  The  point  in  judgment  really  was  that 
the  authority  of  the  judges  on  appeal  from  the  commissioners 
was  limited  to  the  merits  ;  to  a  determination  as  to  the  neces-r 
sity  and  propriety  of  the  road ;  and  this  was  so  held  upon  the 
peculiar  language  of  the  statute,  and  not  upon  general  consid-r 
orations  of  the  true  office  of  a  certiorari.  It  is  not  needful  to 
discuss  the  question  here,  whether  such  a  construction  was  the 
true  one.  The  court  did,  however,  say  in  substance,  that  for 
irregularities  intervening  previous  to  the  decision  of  the  com- 
missioners, the  proper  remedy  was  by  certiorari  directed  to  the 
commissioners.  Though  this  was  but  an  obiter  dictum,  if  the 
decision  of  the  court  on  the  previous  question  was  correct, 
there  is  no  occasion  here  to  find  fault  with  it  if  the  remark  is 
limited  to  mere  irregularities.  If  it  emhreLces  jurisdictional 
defects,  then  I  think  the  case  is  not  well  considered  and  is  not 
law.  Jurisdictional  defects  are  incurable ;  especially  in  cases 
of  this  description,  where  the  commissioners  represent  not 
merely  themselves,  but  the  public,  and  where  nobody  who  is 
aggrieved  can  be  estopped  from  his  proper  remedy,  unless  he 
be  a  direct  party  to  the  proceeding.     At  all  events  it  is  not  a 


ALBANY— MAT,  1868.  99 


The  People  «.  Commissionera  of  Highways  of  Seward. 

case  arising  upon  mandamus,  and  such  a  process  will  not  be 
issued  to  compel  a  party  to  commit  a  trespass. 

It  may  not  be  essential,  if  I  am  right  in  the  views  Already 
taken,  to  discuss  any  other  questions  presented  in  the  case. 
There  is,  however,  one  of  some  importance,  involving  the 
construction  of  a  statute,  which,  for  the  guidance  of  the  par- 
ties in  further  proceedings,  it  may  not  be  amiss  to  dispose  of 
here.  The  order  originally  laying  out  the  road  was,  I  think, 
radically  defective  on  its  face.  It  is  signed  by  only  two  of  the 
commissioners.  It  did  not  recite  the  fact  that  the  third  com- 
missioner either  attended  or  participated  in  the  deliberations 
of  the  others,  or  had  been  notified  to  do  so.  On  the  contrary, 
it  did  recite  the  fact  that  the  notice  was  that  the  two  who 
subscribed  the  order  would  attend  to  decide  upon  the  appli- 
cation, and  that  they  did  in  fact  hear  and  decide  the  same 
and  lay  out  the  road.  The  rule  of  the  common  law,  I  think, 
required  the  united  action  of  the  board  of  commissioners, 
and  it  was  altered  by  statute  so  far  as  to  allow  two  commis- 
sioners of  highways  to  make  the  order,  provided  it  should 
appear  '^  in  the  order  filed  by  them^'  that  all  met  and  delib- 
erated, or  were  duly  notified  for  that  purpose.  (1  R,  8,  525, 
§  125.)  '  This  statute  received  a  judicial  construction,  in 
Fitch  V.  Commissioners  of  KirJdand,  (22  Wend.  132,)  where 
the  court  held  the  order  absolutely  void  for  not  conforming 
strictly  to  the  statute ;  and  even  went  so  far  as  to  say  that  a 
recital  that  the  third  commissioner  ^'  having  been  duly  noti- 
fied, did  not  attend,"  did  not  satisfy  the  words  of  the  statute, 
which  required  him  to  be  ^'  duly  notified  to  attend  a  meeting 
of  the  commissioners  for  the  purpose  of  deliberating"  on  the 
subject  of  the  application.  This  construction  of  the  statute 
was  repudiated  in  Tucker  v.  Bankin,  (16  Barb,  471,)  but  Mr. 
Justice  Johnson  did  not  agree  with  his  brethren  in  their 
disposition  of  the  case.  We  prefer  the  former  decision,  and 
think  it  the  sounder  construction  of  the  statute,  and  regard 
it  as  intending  to  alter  the  rule  of  the  common  law,  if  the 
rule  of  the  common  law  was  otherwise.    Nor  should  the  ord^r 
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be  subject  to  explanation  by  parol,  ipuch  less  to  a  presumption 
against  its  own  contents.  It  is  against  the  policy  of  the 
law,  and  the  usual  practice,  to  help  out  records  of  a  special 
and  limited  jurisdiction  by  parol  proof  We  think  that  com- 
missioners of  highways,  finding  an  order  thus  radically  defective 
among  the  town  records,  would  be  well  warranted  in  refusing 
to  act  upon  it,  and  ought  not  to  be  driven  to  the  necessity  of 
exploring  the  town  to  ascertain  if  perchance  evidence  could 
not  be  procured  that  the  third  commissioner  met  and  delib- 
erated with  his  associates,  or  was  notified  to  do  so.  We 
think  it  was  not  a  case  for  thS  admission  of  parol  evidence, 
and  that  the  judge  at  the  circuit  erred  in  that  particular. 

The  judgment  of  the  circuit  court  should  be  reversed,  and 
a  new  trial  granted,  with  costs  to  abide  the  event. 

[Albany  Genbral  Term,  M|iy  8,  1868.     Wright^   Govid  and  JSbgeboom, 
Justices.] 


McHarg,  receiver,  &c,  of  Joseph  Clinton,  vs.  Donblly. 

Where  it  appeared  that  the  M.  &  F.  Bauk,  although  plaintiff^  in  one  of  the 
judgments  upon  which  supplementary  proceedings  were  instituted,  which 
resulted  in  the  appointment  of  the  plaintiff  as  receiver,  were  never  in  fact 
concerned  in  such  supplementary  proceedings,  nor  instrumental  in  ohtain- 
ing  the  appointment  of  the  receiver,  nor  in  any  way  connected  with,  or  au- 
thorizing or  directing  the  commencing  or  prosecution  of  a  suit  hrought  hy 
him ;  Held  that  the  hank  could  not  be  charged  with  the  costs  of  the  action, 
on  the  ground  that  it  was  the  real  party  prosecuting  the  same. 

Held  also,  that  the  bank  could  not  be  charged  with  the  costs  under  section  317 
of  the  code ;  it  not  being  the  party  represented  by  the  receiver,  within  the 
meaning  of  that  section. 

For  the  purposes  of  that  section,  the  receiver  represents  himself,  and  the 
estate  or  fund  of  which  he  is  receiver,  and  of  which  he  has  the  custody  and 
control,  subject  to  the  supervision  of  the  court,  and  not  the  judgement  cred- 
itors under  whose  judgment  he  derived  his  appointment ;  unless  they  have 
directed  or  authorized  the  prosecution  of  the  suit. 
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APPEAL,  by  the  Mechanics  and  Farmers'  Bank  of  Albany, 
from  an  oixler  made  at  a  special  term,  by  Justice  Habbis, 
charging  it  with  one  half  of  the  defendant's  costs  in  this 
action,  recovered  against  the  plaintiff  therein.  The  essential 
&cts  are  stated  in  the  opinion  of  the  court. 

By  the  Court,  Hogeboom,  J.  It  affirmatively  and  condu* 
sively  appears  that  the  Mechanics  and  Farmers'  Bank,,  al- 
though plaintiffs  in  one  of  the  judgments  against  Joseph 
Clinton,  upon  which  supplementary  proceedings  were  insti- 
tuted, which  resulted  in  the  appointment  of  the  plaintiff  as 
receiver,  were  never  in  fact  concerned  in  said  supplementary 
proceedings,  nor  instrumental  in  obtaining  the  appointment 
of  said  receiver,  nor  in  any  way  connected  with,  or  author- 
izing, or  directing  this  suit  or  the  prosecution  thereof.  They 
cannot,  therefore,  be  chargeable  with  the  costs  of  the  action, 
upon  the  ground  that  they  are  the  real  parties  prosecuting 
the  same.  The  proceeds  thereof,  if  any  had  been  collected, 
might  perhaps  have  been  applied  for  their  benefit,  or  gone 
towards  the  extinction  of  their  claim  against  the  judgment 
ttebtor.  But  that  is  not  enough  to  charge  them  with  the 
costs  of  a  suit,  commenced  without  their  consent,  knowledge 
or  agency.  The  argument  would  have  been  equally  strong, 
if  commenced  against  their  will  and  earnest  protestations.  A 
legatee,  distributee,  or  one  of  the  next  of  kin  of  a  deceased 
person,  is  not  chargeable  with  the  defendant's  costs  in  a  suit 
successfully  prosecuted  by  the  executor  or  administrator, 
although  if  a  recovery  had  been  had,  it  would  have  enured 
directly  to  the  benefit  of  such  legatee,  distributee  or  next  of 
kin.  The  reason  is,  that  although  he  may  participate  ulti- 
mately, or  even  immediately,  in  the  fruits  of  the  litigation, 
and  may  therefore,  in  a  limited  sense,  be  said  to  be  represent- 
ed by  the  executor,  he  is  not  so  in  the  suit  itself,  or  in  the 
mode  of  conducting  the  same.  If,  therefore,  the  Mechanics 
and  Farmers'  Bank  are  to  be  chai^ged  with  the  costs  of  this 
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litigation,  in  whole  or  in  part,  it  must  be  npon  some  other 
principle. 

It  is  said  they  are  so  chairgeable  under  the  317th  section 
of  the  code,  which  in  certain  cases  authorizes  a  recovery  for 
costs,  and  makes  them  chargeable  only  upon^  or  collectable 
out  of,  the  estate  fund,  or  party  repreaented^  unless  the  court 
shall  direct  the  same  to  be  paid  by  the  party  to  the  reoord, 
personally,  for  mismanagement  or  bad  faith  in  the  action.  To 
•  say  nothing  of  the  question  whether  this  action  is  one  of 
those  specified  in  that  section,  the  point  is,  whether  the  Me- 
chanics and  Farmers'  Bank  is^  within  the  meaning  of  that 
section,  the  party  represented  by  the  receiver.  I  think  it  is 
not  For  the  purposes  of  this  section  I  think  the  receiver 
represents  himself,  and  the  estate  or  fund  of  which  he  is 
receiver  and  of  which  he  has  the  custody  and  control,  sub- 
ject to  the  supervision  of  the  court,  and  not  the  judgment 
creditors,  under  whose  judgments  he  derived  his  appointment, 
unless  they  have  directed  or  authorized  the  prosecution  of  the 
suit.  Then  he  becomes  merely  their  agent,  and  they  are 
liable  as  the  real  parties.  I  have  already  alluded  to  the  sim- 
ilarity in  position  between  these  judgment  creditors  and  th9 
next  of  kin  of  a  deceased  party.  I  suppose  the  general 
creditors  of  an  insolvent  debtor  who  has  made  a  voluntary 
assignment,  in  part  for  their  benefit,  are  not  responsible  for 
the  costs  of  a  suit  prosecuted  by  the  cwsignee  without  their 
agency  or  direction.  The  assigned  estate  may  be,  and  in  a 
proper  case  always  is,  but  I  apprehend  the  creditors  pro- 
tected by  the  assignment  are  not,  without  some  special  au- 
thority or  interference  on  their  own  part.  The  language  of 
the  section  is  satisfied  without  implicating  the  judgment  cred- 
itors in  the  consequences  of  a  litigation  which  they  cannot 
control,  and  I  think  it  is  the  better  and  more  equitable 
construction. 

I  am  aware  that  it  has  been  held  that  for  certain  pur- 
poses— for  example,  setting  aside  a  fraudulent  assignment — 
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tke  reoeiver  represents  the  creditors  of  the  judgment  debtor. 
(Porter  v.  WiUiama,  5  How.  Pr.  Rep.  441.  5  8ddm  142. 
WUaon  V.  Alien,  6  Barh.  644.  Gillet  v.  Moody,  3  Comst. 
479.  Talmage  v.  Pdl,  3  iSeZc^Ti,  328.)  But  he  is  so  char- 
acterized simply  in  contradistinction  to  his  being  the  repre- 
sentative of  the  judgment  debtor.  He  is  said  to  represent  the 
creditors,  because  he  represents  the  estate  of  the  judgment 
debtor,  in  which  the  creditors  are  interested,  as  well  as  the 
debtor  himself  He  is  obliged  sometimes  to  act  in  opposi- 
tion to  the  debtor,  and  then  in  a  proper  sense  he  represents 
the  estate  in  which  creditors  are  interested^  and  therefore 
them;  and  so,  in  a  partial  sense,  he  represents  creditors 
when  unsuccessful  in  a  suit,  because  the  costs  are  chargeable 
upon  the  estate,  and  to  that  extent,  and  in  that  way,  upon 
the  creditors,  because  they  lose  so  much  of  the  fund  which 
would  otherwise  be  applied  in  satisfaction  of  their  claims. 

If,  therefore,  the  case  is  not  a  proper  one  for  charging  the 
plantiff  personally  with  the  costs,  for  mismanagement  or  bad 
faith,  and  if  the  receiver  has  no  assets  of  the  estate  repre- 
sented by  him,  out  of  which  the  costs  can  be  paid,  I  think 
the  defendant  is  remediless. 

The  order  of  the  special  term,  so  far  as  it  respects  the  ap- 
pellants, should  therefore  be  reversed,  but  under  the  circum- 
stanceS)  and  in  view  of  the  novelty  of  the  question^  I  thinli^ 
without  costs. 

[Albavt  OurBSAt  Tbbx,  May  8,  1858.  'Wright,  Chmld  and  ffogeboom, 
JnsticeB.] 
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Stephen  Van  Bensbelaer  vs,  Bobert  Hates. 

Stephen  Van  Rensselaer  vs.  Peter  Ball. 

BoBERT  Christie  and  others,  assignees  of  William  P.  Van 
Bensselaer,  vs,  David  De  Friest. 

Coventnts,  in  leases  in  fee,  to  pay  rent,  fasten  themselves  upon,  and  ran  with, 
the  land,  as  to  their  harden,  and  may  be  enforced  against  the  assignee. 

A  covenant  is  capable  of  running  with  the  land,  although  not  directly  to  be 
performed  on  it ;  provided  it  tends  to  increase  or  diminish  the  value  of  the 
land,  in  the  hands  of  the  holder. 

Under  our  laws,  the  relation  of  landlord  and  tenant  is  made  to  exist  as  be- 
tween the  grantor  and  grantee  in  a  conveyance  in  fee  of  manor  lands,  reserv- 
ing rents.  A  statute  privity  is  created — enough  to  pass  a  covenant  to  pay 
rent  to  each  subsequent  assiofnee  of  the  land  conveyed. 

The  lessor's  interest  in  such  a  lease,  is  an  entity  assignable,  with  its  reme- 
dies, as  against  the  assignees  of  the  lessee ;  to  be  enforced  by  entry  for  non- 
payment of  cent,  or  dther  forfeiture. 

The  lessor's  interest,  as  well  in  his  own  hands  as  in  those  of  his  assignees,  is, 
pro  hoc  vice,  equivalent  to  a  reversion. 

The  right  of  entry  reserved  in  a  lease  in  fee,  with  the  remedies  for  enforcing 
it,  are  assignable  by  the  lessor,  so  as  to  authorize  the  assignee  to  bring 
ejectment  in  his  oi^n  name. 

The  statute  remedy  of  re-entry  by  ejectment  has  been  applicable  by  and  to 
the  parties  to  such  leases ;  which  remedy  is  not  impaired  by  the  statute  of 
1S46,  abolishing  the  remedy  by  distress  for  rent. 

Leases  in  fee,  reserving  rents,  are  valid  ;  and  the  estates  and  rights  of  both 
lessor  and  lessee  under  the  same,  are  assignable,  and  capable  of  being  en-  . 
forced  according  to  their  tenor. 

What  is  a  sufficient  notice  of  intention  to  re-enter,  for  non-payment  of  rent, 
prior  to  bringing  an  ejectment,  under  the  act  of  1846. 

THE  first  of  the  above  actions  was  brought  for  the  recov- 
ery of  rent  accrued  under  three  several  demises  in  fee, 
of  lands  in  Scliodack,  Bensselaer  county,  in  all  of  which 
Stephen  Van  Bensselaer  was  the  lessor.  The  firat  was  ex- 
ecuted June  26,  1790,  to  Jacobus  Decker,  his  heirs  and  as- 
signs. The  second  was  executed  to  Samuel  Hitchcock,  his 
heirs  and  assigns,  on  the  4th  of  September,  1794  The  third 
was  executed  to  Jacob  Smith,  his  heirs  and  assigns^  oh  the 
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7th  of  November,  1794  Each  lease  contained  a  covenant  on 
the  part  of  the  lessee,  for  himself,  his  heirs,  executors,  admin- 
istrators  or  assigns,  to  pay  to  the  lessor,  his  heirs  or  assigns, 
the  rents  reserved.  Stephen  Van  Rensselaer,  by  his  last  will 
and  testament,  executed  on  the  18th  day  of  April,  1837,  de- 
vised the  said  rents,  and  all  his  right,  title  and  interest  in 
the  demised  premises,  to  the  plaintiff.  The  defendant  was 
in  possession  of  portions  of  the  demised  premises,  claiming 
title  through  the  original  lessees.  The  defendant  demurred 
to  the  complaint,  on  the  ground,  among  others  not  necessary 
to  be  stated,  that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  demurrer  was  overruled,  at  a 
special  term,  and  judgment  was  entered  for  the  plaintiff  for 
$531.76,  besides  costs.  From  that  judgment  the  defendant 
appealed  to  the  general  term. 

The  second  action  (against  Hayes)  was  also  brought  for  the 
recovery  of  rent,  which  was  claimed  to  have  accrued  upon  a  lease 
in  fee,  of  lands  in  Berne,  Albany  county,  executed  by  Stephen 
Van  Rensselaer  to  Jacobus  Dietz,  his  heirs  and  assigns,  on  the 
15th  of  February,  1796.  This  lease  also  contained  a  covenant 
on  the  part  of  the  lessee,  for  himself,  his  heirs,  executors,  ad- 
ministrators and  assigns,  to  pay  to  the  lessor,  his  heirs  or  assigns, 
the  rent  reserved.  The  defendant  was  sued  as  the  owner  of  128 
acres  of  the  demised  premises.  He  put  in  an  answer  denying 
the  material  allegations  in  the  complaint.  The  cause  was  tried 
at  the  Albany  circuit,  in  January,  1857,  before  Justice  W.  F. 
Allek,  without  a  jury.  The  justice  found  and  decided  the  sev- 
enl  issues  of  fact  in  said  action  as  follows  :  He  found  and  de- 
cided that  the  indenture,  or  lease  in  fee,  alleged  in  the  com- 
plaint, was  executed  and  delivered  by  the  parties  respectively 
thereto,  as  alleged  in  the  complaint ;  that  the  lessee  became 
seised  and  possessed  thereunder  of  the  demised  premises ;  that 
said  lessor  or  grantor,  Stephen  Van  Rensselaer,  died  on  the  26th 
day  of  January,  1839 ;  that  by  his  will  and  testament  duly 
executed,  and  the  subsequent  assignments,  grants  and  convey- 
ances^ as  allied  in  the  complaint^  the  plaintiff  became  seised 
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in  fee^  and  owner  of  the  rent  reserved  in  and  by  said  lease  or 
indenture,  at  the  times  respectively  alleged  in  the  complaint ; 
that  the  defendant,  before  the  first  day  of  January,  1840,  by 
assignment,  became  owner  of  all  the  estate  and  interest  of 
the  lessee  in  128  acres  parcel  of  the  lots  so  leased  to  Jacobus 
Diete,  and  continued  such  assignee  until  the  time  of  the  com* 
mencement  of  this  action  ;  that  the  proper  proportion  of  the 
rent  accrued  for  and  on  account  of  the  lands  of  which  the 
defendant  was  assignee  as  aforesaid,  for  the  periods  respect- 
ively above  stated,  amounted,  with  the  interest  thereon,  to 
the  sum  of  foiir  hundred  and  eighty-three  dollars  and  seven 
cents ;  which  sum  he  found  and  decided  to  be  due  and  owing 
from  the  defendant  to  the  plaintiff,  and  directed  judgment  to 
be  entered  therefor,  with  costs.  From  which  judgment  the 
defendant  appealed  to  the  general  term. 

The  third  action  (against  Ball)  was  ejectment  for  the  re- 
covery of  demised  premises,  for  the  non-payment  of  rent 
The  complaint  set  forth  a  lease  in  fee,  of  lands  in  Berne,  Al- 
bany county,  executed  on  the  20th  of  October,  1792,  by 
Stephen  Van  Bensselaer  to  William  Ball,  his  beini  and  as- 
signs. The  lease  contained  a  covenant  on  the  part  of  the 
lessee,  for  himself,  his  heirs,  executors,  adminstrators  and  as- 
signs, to  pay  to  the  lessor,  his  heirs  or  assigns,  the  rent 
reserved ;  and  a  provision  that  if  the  rent,  or  any  part  thereof, 
should  be  behind  and  unpaid  for  the  space  of  28  days,  it 
should  be  lawful  for  the  lessor,  his  heirs  and  assigns,  either 
to  prosecute  for  the  recovery  of  the  same,  or  to  enter  and  dis- 
train for  said  rent ;  and  that  for  want  of  a  sufficient  distress 
upon  the  demised  premises  to  satisfy  the  rent,  the  lessor, 
his  heirs  and  assigns,  might  re-enter,  and  repossess  and  enjoy 
the  premises  as  in  his  and  their  former  estate.  The  complaint 
alleged  that,  by  virtue  of  the  said  lease,  the  lessee  became 
seised  of,  and  took  possession  of  the  demised  land  and  the 
apportenaaoes ;  that  the  land  had,  ever  since  the  execution 
of  the  lease,  been  held  and  possessed  by  virtue  of  and  under 
the  same,  hj  the  lessee  and  his  heirs  or  assigns ;  that  the 
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lessor,  Stephen  Van  BeDBselaer^  was  the  owner  and  seised  in 
fee  of  the  premises,  at  the  time  of  his  death ;  that  all  the 
estate,  right,  title  a&d  interest  of  the  lessee,  of,  in  and  to  a 
part  of  the  demised  premises,  by  assignment  legally  made, 
came  to,  and  vested  in,  the  defendant ;  that  such  part  was 
an  equal  undivided  part ;  and  was  the  one  half  of  the  lot 
so  leased  to  William  Ball ;  and  that  John  Ball  at  the  same 
time  became,  and  now  is,  the  assignee  of  the  other  undi- 
vided half  part  of  the  demised  lot ;  that  on  the  18th  of  April, 
1837,  Stephen  Van  Bensselaer,  by  his  last  will  and  testament, 
duly  made  and  executed,  gave  and  devised  to  the  plaintiff, 
his  heirs  and  assigns,  the  saicl  rent,  and  all  the  estate  of  the 
lessor  of,  in  and  to  the  said  demised  premises,  and  died  on  the 
26th  of  January,  1839,  leaving  said  will  in  force.  The  com- 
plaint then  alleged  a  breach  by  the  defendant,  in  the  non- 
payment of  rent  by  him  for  fifteen  years,  from  1840  to  1854, 
both  included,  for  the  demised  premises  of  which  i)ie  de- 
fendant was  assignee,  and  after  he  became,  and  while  he  was, 
such  assignee.  The  complaint  alleged  the  service  upon  the 
defendant  and  John  Ball,  more  than  fifteen  days  prior  to  the 
commencement  of  the  action,  of  a  notice  in  writing  of  his 
intention  to  re«-enter,  in  pursuance  of  the  covenants  and  con- 
ditions of  the  lease.  The  complaint  also  alleged  that  the  de- 
fendant was  in  possession  of  the  demised  lot  and  premises, 
and  the  plaintiff  claimed  a  judgment  against  him  for  the 
recovery  thereof.  The  defendant,  by  his  answer,  denied  that 
he  ever  was  the  assign  or  assignee  of  the  plaintiff;  that  he 
did,  by  assignment  or  otherwise,  become  seised  of,  or  vested 
with,  or  was  legally  the  owner  of  all  the  estate,  right,  title, 
interest,  claim  or  demand  of  the  lessee,  or  to  any  part  of  the 
premises  therein  described.  Abd  the  defendant  alleged  that 
he  never  undertook,  promised  or  agreed  to  pay  the  plaintiff 
any  or  either  of  the  rents,  or  perform  any  or  either  of  the 
covenants  or  conditions  in  the  complaint  mentioned ;  and  he 
alleged  that  he  never  became  seised  or  vested  with  the  title  to 
said  premises,  or  any  part  thereof,  subject  to  the  payment  1^ 
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him  to^  the  plaintiff  of  the  rent,  or  performance  of  said  con- 
dition, or  any  or  either  of  them,  and  is  not  liable  to  pay  the 
same,  or  iiilfill  any  part  thereof  And  that  if  the  plaintiff 
was  entitled  to  recover  of  the  defendant,  he  was  entitled  to 
claim  only  the  rent  for  one  year,  of  the  premises  he  had  occu- 
pied, according  to  the  statute  under  and  by  virtue  of  whidi 
this  action  was  brought,  and  that  no  recovery  of  the  premises 
from  the  defendant,  by  the  plaintiff,  could  be  had,  because 
this  action  was  improperly  brought.  That  this  action  was 
brought  for  this  reason,  to  wit :  that  the  forfeiture  complained 
of  is  for  the  breach  by  the  lessee  or  his  assigns,  of  conditions 
contained  in  the  original  lease. of  Btephen  Van  Rensselaer  to 
one  William  Ball,  of  the  premises  mentioned  in  the  com- 
plaint. And  the  defendant  averred  that  the  action  was  not 
properly  brought,  under  the  act  passed  May  13, 1846,  entitled 
"An  act  to  abolish  distress  for  rent,  and  other  purposes." 
And  i]jiAt  the  statute  above  referred  to  is  inapplicable  to  this 
action,  and  that  the  plaintiff  is  not,  by  virtue  thereof,  entitled 
to  recover  of  the  defendant  the  premises. .  And  the  defendant 
further  alleged  that  divera  other  persons,  naming  them,  were 
each  and  all  interested,  and  must  be  joined  as  defendants  in 
this  action ;  and  that  they  owned,  occupied  and  possessed, 
held,  claimed  and  enjoyed  portions  of  the  lands  sued  for,  by 
virtue  of  warranty  deeds  executed  by  the  lessor,  Stephen  Van 
Bensselaer,  and  wife,  and  ought  to  be  made  parties  to  this 
action  as  defendants.  And  that  the  plaintiff  ought  not  to 
have  or  maintain  this  action  for  this,  to  wit :  that  all  per- 
sons or  parties  in  interest  were  not  joined,  either  as  plaintiff 
or  defendants ;  and  further,  that  the  defendant  had  never,  nor 
does  he  now,  own,  occupy  or  possess,  one  equal  undivided  half 
of  the  premises  (to  wit,  121^'  acres  of  land)  mentioned  and 
described  in  the  complaint.  And  the  defendant  objected  to 
the  complaint,  that  it  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

On  the  trial,  at  the  Albany  circuit,  in  January^  1857,  before 
Justice  W.  F.  Allsk^  without  a  jury,  after  the  plaintiff  had 
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rested,  the  defendant  insisted  that  the  plaintiff  was  not  entitled 
to  maintain  the  action,  because,  1.  The  complaint  did  not  state 
&ct8  sufficient  to  constitute  a  cause  of  action.  2.  That  the 
plaintiff  had  not  proved  facts  sufficient  to  constitute  any  cause 
of  action.  3.  That  it  did  not  appear  from  the  will  introduced 
in  evidence,  or  otherwise,  that  the  plaintiff  was  entitled  to 
maintain  the  action.  4.  That  the  plaintiff  cannot  maintain 
this  action  because  there  is  no  privity  between  the  parties, 
either  of  contract,  or  estate.  5.  That  the  defendant,  as  assignee, 
is  not  liable  to  be  proceeded  against  in  this  action,  by  re-entry 
for  breach  of  the  condition  for  the  non-^payment  of  the  rent. 
6.  That  it  does  not  appear  that  there  wa»  any  formal  demand 
made  of  the  rent  when  due  and  payable,  and  therefore  the  ac- 
tion is  not* maintainable.  7.  That  it  does  not  appear  that  the 
plaintiff'  had  at  the  time  he  commenced  the  action,  or  now  has, 
any  possibility  of  estate  or  interest  in  the  premises  sought  to 
be  recovered,  and  thereforji^  this  action  is  not  maintainable. 
8.  That  it  does  not  appear  that  any  forfeiture  of  the  estate 
was  incurred  at  any  of  the  periods,  when  it  is  claimed  that 
the  rent  became  due  and  payable,  and  therefore  the  plaintiff 
could  not  recover.  9.  That  the  covenant,  the  non-performance 
of  which  the  plaintiff  claims  is  a  violation  of  the  condition  for 
alleged  breach  of  which  this  action  was  brought,  was  personal 
to  the  original  grantee,  and  not  attached  to  the  land,  and 
therefore  the  plaintiff  cannot  recover.  10.  That  the  condition 
is  repugnant  to  the  estate  granted.  11.  That  the  plaintiff  is 
not  entitled  to  recover  under  the  revised  statutes,  which  pro- 
vide an  action  of  ejectment  whenever  half  a  year's  rent,  or 
more,  shall  be  in  arrear  from  any  tenant  to  his  landlord,  and 
no  sufficient  distress  can  be  found  on  the  premises  to  satisfy 
the  rent,  and  therefore  the  plaidtiff  cannot  recover.  12.  That 
the  plaintiff  is  not  entitled  to  recover  under  that  statute  be- 
'  cause  the  conventional  relation  oi  landlord  and  tenant  does  not 
exist  between  him  and  the  defendant.  13.  But  were  it  other- 
wise, the  statute  of  1846^  abolishing  distress  for  rent,  excused 
ihe  defendant  from  fulfilling  the  Qondition  bf  keeping  on  the 
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premises  sufficient  distress  to  satisfy  the  rent,  and  therefore  in 
effect  repealed  the  statute,  which  gives  an  action  for  the  non^ 
fulfillment  of  the  condition,  and  therefore  the  plaintiff  cannot 
recover.  That  this  action  is  not  maintainable  under  the  act 
abolishing  distress  for  rent.  14.  But  had  a  forfeiture  actually 
occurred,  the  plaintiff  waived  it  by  subsequently  serving  the 
15  days'  notice  under  the  statute  of  1846.  15.  That  the  stat- 
ute of  1846,  providing  for  a  re-entry  in  certain  cases  does  not 
give  an  action  of  ejectment,  and  therefore  formal  re-entry  was 
required  before  bringing  the  action.  16.  That  the  3d  section 
of  the  act  of  1846  abolishing  distress  for  rent,  applies  only  to 
cases  of  landlord  and  tenant,  and  therefore  this  action,  based 
upon  the  service  of  the  notice  provided  by  that  section,  is  not 
maintainable.  17.  But  were  it  otherwise  the  notice  should 
*have  been  served  before,  and  not  after  the  rent  fell  due. 
18.  The  service  of  the  16  days'  notice  was  bad  because  not 
made  personally  upon  the  defendant.  19.  That  the  action 
was  not  maintainable,  because  the  sun^mons  was  not  served 
upon  the  defendant  for  more  than  one  year,  viz.  13  months 
after  leaving  the  15  days'  notice  upon  the  premises.  20.  That 
no  more  than  one  day's  service  with  carriage  and  horses  was 
collectible,  and  therefore  the  action  is  not .  maintainable. 
21.  But  if  otherwise  then  such  service  is  not  collectible  of  the 
defendant,  as  assignee,  because  such  service  is  to  be  performed 
off  of,  and  does  not  touch  or  concern,  the  demised-  premises, 
and  therefore  the  action  is  not  maintainable.  The  court  over» 
ruled  all  these  objections,  and  the  defendant  excepted.  Judg* 
ment  was  entered  in  favor  of  the  plaintiff,  that  he  recover  tbo 
premises  in  question,  and  hold  them  in  fee  simple ;  and  the 
defendant  appealed. 

The  fourth- action  (against  De  Friest)  was  also  an  action  of 
ejectment,  for  the  non-payment  of  rent,  brought  by  the  plaint- 
iffs as  assignees  in  trust  for  the  benefit  of  the  creditors  of  Wm. 
P.  Van  Bensselaer.  The  complaint  alleged  that  in  1790  Ste- 
phen Yan  Bensselaer  leased  in  perpetuity  the  lands  claimed,  to 
John  Bloomendale,  his  heirs  and  assigns,  reserving  rent.    The 
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lease  was  executed  by  the  lessee,  and  contained  a  covenant  on 
his  part,  for  himself,  his  heirs,  ezecutors,  administrators  and 
assigns,  to  pay  to  the  lessor,  his  heirs  or  assigns,  the  rent  re- 
served. It  contained,  also,  a  clause  of  distress,  and  a  right  of 
re-^ntry  to  the  lessor,  his  heirs  and  assigns,  in  case  any  part 
of  the  rent  should  remain  unpaid  for  28  days  after  the  same 
was  due ;  or  in  case  no  sufficient  distress  could  be  found  upon 
the  premises ;  or  in  case  any  covenant  or  condition  should  be 
broken.  In  January,  1839,  Stephen  Van  Rensselaor  died, 
leaving  a  last  will  and  testament,  by  which  he  devised  to  Wm. 
P.  Van  Rensselaer  the  rent  reserved  by  the  said  lease,  and  all 
his  estate,  right,  title  and  interest  in  said  premises.  In  Sept 
1848,  William  P.  Van  Rensselaer  con^^eyed  all  his  estate, 
right,  title  and  interest  in  and  to  the  said  premises,  and  the 
rents  then  due  or  to  grow  due  thereon,  to  Andrew  White, ' 
Charles  B.  Lansing  and  James  C.  Bell,  in  trust  for  the  benefit 
of  his  creditors.  The  assignees  assumed  the  duties  of  the  trust, 
in  July,  1851,  Robert  Christie,  jun.  was  by  an  order  of  the 
supreme  court,  substituted  as  trustee,  in  the  place  of  said 
White  and  Lansing.  The  complaint  further  alleged  that  the 
defendant  was  in  possession  of  a  part  of  the  demised  premises, 
claiming  title  under  the  original  lessee  John  Bloomendale, 
and  the  said  lease.  That  rent  for  eight  years  was  in  arrear, 
and  no  sufficient  distress  could  be  foumd  upon  the  premises. 
That  more  than  fifteen  days  prior  to  the  commencement  of 
this  action,  notice  in  writing  of  the  plaintiff'  intention  to  re- 
enter was  served  upon  the  defendant.  The  defendant  demur- 
red to  the  complaint,  specifying  the  following  grounds  of  ob- 
jection : 

'^  First.  For  that  it  appea.r8  upon  the  face  of  said  complaint, 
that  there  is  a  defect  of  parties  defendant,  in  that  the  allega- 
tions of  the  complaint  show  that  the  premises  the  possession 
ef  which  the  plaintiffs  claim  to  recover  have  been  since  the 
€Kecution  of  the  indenture  which  is  the  alleged  foundation  of 
their  action,  and  still  are  held  and  occupi^  by  John  Bloom- 
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endale,  hb  heirs  and  assigns,  and  therefore  John  Bloomendale, 
his  heirs  and  assigns,  are  proper  and  necessary  parties. 

Second.  For  that  it, appears  from  the  said  complaint,  that 
several  causes  of  action  have  been  improperly  united  in  this 
action,  in  that  they  claim  to  recover  in  the  same  count,  on  ac- 
count that  no  sufficient  distress  can  be  found  on  the  premises, 
and  also  on  account  that  they  have  served  a  notice  of  their 
intention  to  re-enter,  more  than  fifteen  days  before  the  com- 
mencement of  the  action ;  also  that  they  claim  to  recover  alter- 
nately, two  severally  described  pieces  of  land  in  the  same  count 

Third.  For  that  the  said  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action.  In  that,  among  other 
things,  it  does  not  appear,  1.  That  the  plaintiffs  are  the 
assignees  of  Stephen  Van  Rensselaer,  the  alleged  grantor  or 
lessor  of  the  said  indenture.  2.  It  does  not  appear  that  the 
defendant  is  the  assignee  of  the  said  premises  of  the  said  grantee 
or  lessee.  3.  It  does  not  appear  that  the  plaintiffs  are  the 
landlords  of  the  said  premises.  4.  It  does  not  appear  that  the 
defendant  is  the  tenant  of  the  said  premises.  5.  It  does  not 
appear  that  the  relation  of  landlord  and  tenant  exists  between 
the  plaintiffs  and  the  defendant  as  to  the  premises  in  question. 
6.  It  does  not  appear  that  the  plaintiffs  served  a  notice  of 
their  intention  to  re-enter,  on  the  allied  lessee  or  grantee  of 
the  said  premises,  either  personally,  or  by  leaving  it  at  his 
dwelling  house  on  the  said  premises.'' 

The  demurrer  was  overruled,  with  liberty  to  the  defendant 
to  answer  within  twenty  days,  on  payment  of  costs.  And  the 
defendant  not  having  put  in  an  answer,  within  the  time,  judg- 
ment was  given,  that  the  plaintiffs  recover  the  possession  of 
the  premises,  with  costs.  From  this  judgment  the  defendant 
appealed. 

A,  Bingham^  for  the  defendants  (appellants.)  Firdj  in  be- 
half of  the  defendants  Smith  and  Hayes.  I.  By  the  common 
or  feudal  law,  a  grant  in  fee  did  not  pass  the  right  of  {Hnoperty, 
but  only  the  right  of  possession.    The  grantor  remained  the 
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lord  of  the  soil,  notwitlifitandiug  the  grant.  It  created  the  re- 
lation of  landlord  and  tenant,  equally  with  a  lease  for  life  or 
years.  There  was  no  difference  except  in  possible  duration. 
In  each  there  was  tenure,  or  privity  of  estate,  between  the 
grantor  and  grantee,  constituted  by  the  one  party  having  the 
right  of  property,  or,  as  more  commonly  called,  the  reversion, 
and  the  other,  merely  the  right  of  possession,  subordinate  to 
the  reversion  or  right  of  property.  {Litt.  §§  214  to  217.  BtU- 
ler8  note  to  Co,  LiU,  192  a.     3  Renea  Com.  495,  506.) 

IL  Covenants,  concerning  the  land,  made  by  parties  thus 
connected  in  estate,  run  with  the  land.  But,  without  tenure, 
no  ix;venant  can  be  attached  as  a  burden  thereon.  And,  with 
tenure,  covenants  which  do  not  concern  the  land  cannot  be 
made  to  run  with  it.  {Spencer^s  case,  5  Cokey  16.  Same 
casCy  1  Smith's  Leading  Cases  and  Notes,  22.  Milnes  v. 
Branchy  5  Maule  &  Selwyny  411.  Rawle  on  Covena'rds for 
Titley  341,  2,  2d  erf.     Vernon  v.  Smith,  5  Barn,  d  Aid,  1.) 

III.  All  the  authorities  agree,  that  there  must  be  privity 
of  estate  in  order  to  attach  the  burden  of  covenants  to  the 
land.  To  constitute  privity  of  estate,  the  position  of  the 
parties  must  be  such  as  would  formerly  have  given  rise  to  the 
relations  of  tenure.  (Hare's  note  to  Spencer's  case,  1  Smith's 
Leading  Cases,  4ih  Am,  ed,  127.)  "Privity  of  estate,"  says 
Platty  on  Leases,  (2c?  Vol,  p.  351,)  "is  the  result  of  tenure; 
it  subsists  by  virtue  of  the  relation  of  landlord  and  tenant." 

IV.  The  rule  by  which  covenants  are  attached  to  lands,  is 
not  an  arbitrary  one,  founded  in  mystery ;  but  rests  upon 
reasons  dear  and  obvious.  Because  the  landlord  has  the  right 
of  proi)erty,  he  receives  rent  from  the  tenant  as  compensation 
for  the  possession.  Covenants  to  repair,  or  to  insure,  are  for 
his  benefit  in  protecting  his  reversion.  But  it  is  only  as  the 
owner  of  the  reversion,  that  they  are  beneficial  to  him,  and  it 
is  only  while  such  owner,  that  he  can  enforce  them.  Conse- 
quently when  the  reversion  passes  by  descent  or  devise,  or  by 
conveyance,  the  covenants  pass  along  with  it,  as  incidents,  and 
the  parties  acquiring  the  right  of  property  alone  can  enforoe 
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them.  This  doctrine  is  well  illustrated  in  Pollock  v.  Crontse, 
(12  Hoto.  Pr.  Jtep,  363.)  The  covenant  is  beneficial  in  such 
case,  to  the  covenantee,  not  as  a  covenantee  simply,  but  as  owner 
of  the  reversion.  Hence  it  is  called  a  real  covenant.  For  an 
example  of  a  personal  covenant  as  contradistinguished  from 
a  real  one,  take  the  case  of  a  grant  in  fee  under  the  statute  of 
quia  emptores,  with  covenants  to  pay  the  purchase  price  iq 
annual  installments.  Here  is  an  instance  where  the  covenant 
is  beneficial  to  the  covenantee  simply  as  covenantee,  without 
regard  to  any  reversion  or  estate  in  land.  It  does  not  depend 
upon  whether  he  remains  the  owner  of  the  reversion,  for  he 
has  no  such  ownership.  Hence  the  rule  of  Bailey  v.  Wells, 
(  Wilmot'8  Notes,  p.  344,)  and  of  Vernon  v.  Smith,  (5  Barn, 
dc  Aid,  1,)  sanctioned  by  Allen  v.  Culver,  (3  Dtnio,  296,) 
and  by  Dolph  v.  White,  (2  Kern.  296.)  See  opinion  of 
Mat^vin,  J.,  in  case  last  cited,  pp,  301  and  302. 

V.  The  facility  of  attaching  covenants  and' conditions  to 
lands  upon  every  feeofiinent  soon  became  obnoxious.  Each 
successive  grantee  when  he  granted  in  fee  constituted  himself 
a  landlord,  with  rents  reserved  and  other  incidents  of  tenure. 
In  process  of  time  the  intermediate  landlords  between  the 
chief  lord  and  the  occupying  tenant  became  so  numerous  as 
to  consume  the  greater  part  of  the  profits  of  the  land,  be- 
fore the  chief  lord  could  be  served.  The  evil  was  continue 
ally  increasing,  and  it  threatened  to  end  in  starvation  to  the 
hindmost. 

VI.  To  remedy  the  evil,  the  statute  of  quia  emptores  was 
enacted.  Its  object  was  to  make  it  impossible  to  attach 
covenants  and  conditions  as  burdens  upon  alienations  in  fee. 
True  it  only  provided,  that  thereafter  every  freeman  might 
sell  his  lands  and  tenements  at  his  own  pleasure,  so  that 
the  feoffee  should  hold  the  same  of  the  chief  lord  of  the  fee. 
That  was  the  direct  effect.  It  made  every  grant  in  fee  the 
absolute  alienation  of  all  the  estate  of  the  grantor.  In  other 
words,  it  left  no  property  or  estate  in  the  premises  between 
j;he  grantor  and  grantee.     It  blended  the  right  of  property, 
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and  tbe  right  of  possession,  in  one  and  the  same  person. 
{Butler'8  Note,  Litt.  191,  a.) 

VII.  That  was  the  direct  effect  of  the  statute  of  quia  emp- 
ioreSy  in  England.  Had  no  other  effect  followed,  it  could  not 
have  cured  the  evils.  If  covenants  and  conditions  could  have 
been  attached  to  lands  upon  grants  in  fee,  just  as  well  after 
that  statute  as  before,  as  held  in  the  recent  cases  of  Main  v. 
Feather,  and  Van  Rensselaer  v.  Bonesteel,  then  that  statute 
failed  of  the  end  intended. 

VIII.  The  statute  quia  emptores  has,  however,  been  at- 
tended with  an  indirect  and  consequential  effect.  It  did  not 
forbid  parties  to  make  covenants,  nor  declare  any  covenants, 
when  made,  void,  nor  any  conveyances  containing  certain  cove- 
nants, inoperative.  But  it  accomplished  it«  purpose  more 
surely  than  could  have  been  done  by  mere  inhibition.  It  left  the 
grantor  and  covenantee,  with  no  estate,  thereby  removing  the 
only  foundation  upon  which  covenants  and  conditions  could  be 
imposed.  They  could  only  pass  as  incidents  to  some  estate  of 
the  party  in  whose  favor  they  were  made,  consequently  making 
a  grant  in  fee  a  conveyance  of  the  grantor's  entire  estate,  left 
him  without  ^ny  estate  to  which  covenants  could  be  annexed. 
So  it  has  been  understood  and  such  has  been  the  effect  accred- 
ited to  it,  for  more  than  500  years,  in  England  and  in  this 
country,  since  it  has  been  subject  to  laws,  excepting  the  two 
cases  last  above  named. 

IX.  The  statute  of  quia  emptores  was  enacted  in  this  state 
in  1787,  to  take  effect  from  1776.  It  was  the  law  of  the  state 
when  the  grants  and  their  covenants,  as  presented  in  this  case, 
were  made.  Hence  the  grantor,  Stephen  Van  Rensselaer,  by 
the  grants  in  question,  parted  with  his  entire  estate,  and  the 
grantees  took  the  absolute  rights  of  property.  Theyheld  of 
the  people  in  their  sovereign  capacity,  in  whom,  by  the  statute 
of  1779,  had  been  vested  the  right  of  escheat,  and  who  there- 
fore became  the  only  chief  lord  known  or  recognized  in  the 
state. 


116  CASES  IN  th;:  supreme  court. 


Van  Rensselaer  v.  Smith. 


These  are  questions  fully  settled  by  De  Peyster  v.  Michady 
(2  Seld.  467,)  liawle  on  Covenants  for  Title,  ch.  8. 

X.  The  relation  of  landlord  and  tenant  was  not  created  by 
the  deeds  in  question.  No  privity  of  estate  was  left  between 
grantor  and  grantees.  The  covenants  were  for  the  purchase 
price  of  the  absolute  right  of  property,  and  not  as  a  compen- 
sation for  the  use  and  possession.  They  could  be  beneficial 
to  the  covenantee  only  as  covenantee,  without  regard  to  his 
continuing  the  owner  of  the  reversion  or  of  any  estate  in  the 
land.  They  were  therefore,  according  to  every  rule  and  every 
authority,  merely  personal  and  collateral. 

XI.  The  burden  of  covenants  can  never  run  with  land 
outside  of  the  relation  of  landlord  and  tenant.  Smith,  in  his 
note  to  Spencer's  case,  (1  Smith's  Leading  Cases,  37,)  after 
reviewing  all  the  authorities  upon  that  point,  says :  "  Upon 
the  whole,  there  appears  to  be  no  authority  for  saying  that 
the  burden  of  a  covenant  will  run  with  land  in  any  case, 
except  that  of  landlord  and  tenant ;  while  the  opinion  of 
Lord  Holt,  in  Brewster  v.  Kitchell,  that  of  Lord  Brougham, 
in  Keppel  v.  Bailey,  and  the  reason  and  convenience  of  the 
thing  all  militate  the  other  way." 

XII.  Bent  reserved  from  a  tenant  to  a  landlord  is  rent 
service,  no  matter  how  or  in  what  manner  to  be  paid.  {Litt, 
216.)  Where  reserved  to  a  stranger  to  the  land,  that  is  to 
one  who  had  no  estate  or  reversion,  it  was  void,  for  it  could 
not  be  collected.  It  was  then  called  rent  seek.  (§  215.)  When 
there  was  added  thereto  a  right  to  distrain,  it  was  called  rent 
charge.     (§  217.) 

XIII.  Rent  service  runs  with  the  land,  because  it  is  a  ren- 
der— a  retribution  by  one  party  for  the  possession  of  another's 
land.  Kent  charge,  or  rent  seek,  does  not  run  with  the  land, 
for  it  is  not  a  render  for  the  use  and  occupation,  but  a  gross 
sum,  unconnected  with  the  land.  It  may  be  for  the  purchase 
price,  or  for  money  borrowed,  or  to  secure  any  other  indebted- 
ness. But  it  is  a  very  diflferent  thing  from  rent,  and  bears  no 
fuialogy  to  it.     {See  Mr.  Hare's  note  to  Spencer's  case^  1 
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Smithes  Leading  Cases^  4tk  Am.  ed.  p.  124^  and  authorities 
there  cited;  Rawle  on  Cov.  for  Title,  ch,  8,  pp.  341,  342 ; 
Smith  on  Beat  and  Personal  Property y  i?.  11 ;  Burton  on 
Beal  Property,  §§  1102,  1103,  1108,  1109.) 

XIV.  The  statute  of  1779,  (1  Jones  d  Varick,  44,)  and 
the  statute  of  tenures,  (1  B.  L.  70,)  performed  the  same 
functions,  and  wrought  the  same  changes,  in  the  feudal  ten- 
ures of  the  state,  as  the  statute  of  quia  emptores  did  in  Eng- 
land. Under  the  operation  of  those  statutes,  no  rent  service 
could  be  reserved,  on  a  total  alienation  of  the  estate.  The 
relation  of  landlord  and  tenant  could  not  be  created  by  such 
a  conveyance.  All  rents  reserved  upon  grants  in  fee  were 
either  rents  charge  or  rents  seek,  and  it  is  immaterial  which, 
so  far  as  it  regards  the  question  whether  the  covenants  run 
with  the  land.  (De  Peyster  v.  Michael^  2  Selden^  467.  See 
pctge  504  et  seq.) 

XY.  Heretofore,  rents  of  this  kind  have  been  assumed  to 
run  with  the  land,  on  the  ground  that  they  were  rent  serv- 
ice— ^that  the  parties  were  landlords  and  tenants.  It  has 
never  been  so  decided,  but  always  so  assumed,  on  the  further 
assumption  that  the  statute  of  quia  emptores  had  not  been 
enacted  in  this  state.  ( Van  Bensselaer  v.  Bradley,  3  DeniOy 
135.  Same  v.  Jewett,  2  ComM.  135.  Sam>e  v.  Snyder,  3 
Kern.  299.)  It  is  true  of  all  the  cases  on  the  subject.  But 
the  De  Peyster  case  has  virtually  overruled  those  cases,  by 
determining  that  the  relation  of  landlord  and  tenant  does  not 
exist.  The  rules  of  that  relationship  are  not,  therefore,  ap- 
plicable. And  if  such  covenants  are  to  be  held  attached  to 
the  land,  some  new  mode  of  fastening  them  must  be  invent- 
ed.    They  cannot  be  annexed  by  any  rule  now  recognized. 

XVI.  To  determine  correctly,  it  is  necessary  to  forget  that 
any  such  relation  as  landlord  and  tenant  ever  existed.  Fail- 
ure to  do  that  led  to  the  errors  of  Main  v.  Feathers^  (21  Barb. 
646.)  (1.)  The  equities  were  pronounced  against  the  defend- 
ant, on  the  ground  that  the  rents  run  with  the  land,  thereby 
diminishing  the  value  and  the  price  paid  by  the  grantee; 
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forgetting  that  if  they  did  not  run  with  the  land,  neither 
the  value  of  the  land  nor  the  price  paid  for  it,  would  he 
diminished  thereby ;  also  erring  in  assuming  an  analogy  be- 
tween covenants  which  benefit,  and  those  which  burden.  The 
law  is  well  settled  otherwise.  (Rawle  on  Cov,/or  Tithy  ch,  8, 
p,  342,  2d  ed.  Notes  to  Spencer's  case,  1  Smith's  Leading 
CaseSy  pp.  30,  31.)  It  was  also  held  against  defendant,  that 
his  receipt  of  the  profits  created  a  moral  obligation  to  pay ; 
overlooking  the  fact  that  he  was  only  receiving  the  profits  of 
his  own  property,  and  could  not,  therefore,  be  liable  to  ren- 
der therefor  to  a  stranger.  (2.)  The  covenants  were  held  to 
be  attached  solely  on  the  ground  that  there  was  a  remedy  of 
distress  provided  by  the  contract ;  that  that  gave  an  estate 
in  the  land  to  which  the  covenant  could  be  attached.  There 
is  no  such  remedy  in  the  case  before  the  court,  nor  was  there 
in  Main  v.  Feathers.  But  it  is  not  material.  Such  a  dis- 
tinction has  no  foundation  in  principle  or  authority.  On  the 
contrary,  it  has  been  expressly  decided  the  other  way.  The 
point  was  distinctly  made  in  the  De  Peyster  case,  that  '^  the 
rent  reserved  with  the  right  of  distress,  irrespective  of  the 
other  reservations  and  conditions,  is  real  estate ;  and  under  a 
new  name  is  a  portion  of  the  entire  estate  which  the  lessor 
had  in  the  premises."  (2  Seliien,  479.)  It  was  as  expi-essly 
decided,  that  '^  it  is  not  a  reversion,  nor  is  it  the  possibility 
of  reversion,  nor  is  it  any  estate  in  the  land."  In  2  Selden, 
506,  508,  Ruggles,  Ch.  J.,  says :  "  The  arguments  above  re- 
ferred to  in  favor  of  the  condition  to  pay  sale  money,  are 
founded  on  the  proposition  that  the  reservation  of  rent  and 
the  right  of  re-entry,  are  interests  in  the  land  remaining  in  the 
lessor,  analogous  to  a  reversion,  and  equivalent  thereto,  for 
the  purpose  of  sustaining  the  validity  of  the  condition.  But 
there  is  no  legal  equivalent  for  a  reversion  for  that  purpose. 
The  argument  is  an  attempt  to  introduce  a  new  reason  never 
heretofore  r^arded  as  suflScient  for  supporting  the  condition. 
The  reasoning  from  analogy  is  still  more  frail  and  feeble.'' 
These  remarks  of  Judge  Buggies  are  as  applicable  in  this 
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case  as  they  were  in  that  (3.)  The  position  that  the  tenns 
^'  yielding  and  pajring/'  attached  a  condition  to  the  fee,  has 
no  foundation  in  principle,  and  is  in  conflict  with  all  previous 
decisions.  In  Hayes  y*  Beckerstaffe,  (2  Mod,  35,)  it  was  de- 
cided that  those  terms  did  not  create  a  condition,  nor  give  a 
right  of  entry.  In  Jackson  v.  McClalleny  (8  Cowen,  296,) 
it  was  said  by  Savage,  Ch.  J.,  that  '^  a  lease  of  land,  paying 
rent,  is  no  condition."  In  Tollman  v.  Gqffiny  (4  Comst,  138,) 
those  authorities  are  commented  upon  and  approved.  These 
were  all  cases  of  landlord  and  tenant.  If  such  words  create 
no  condition  in  such  relation,  much  less  can  they  as  against 
an  absolute  owner,  in  favor  of  a  stranger. 

XVII.  The  case  of  Van  Bensselaer  v.  Bonesteel^  expressly 
decides  that  the  doctrine  that  tenure,  such  as  characterizes 
landlord  and  tenant,  is  necessary  to  attach  a  covenant  to  pay 
rent  to  the  land,  is  a  fallacy ;  that  it  is  enough  that  the  estate 
passed  between  the  covenanting  parties.  It  is  the  first  case 
ever  reported,  holding  such  a  doctrine.  Its  positions  are 
erroneous :  (1.)  In  holding  that  an  estate  must  pass  between 
the  covenanting  parties.  That  is  not  necessary.  The  cove- 
nantor may  be,  and  may  alvmys  have  been,  a  stranger  to  the 
land.  It  is  enough  that  the  covenantee  had  an  estate  at  the 
time.  {Bawle  on  Cov.for  Title^  chap.  8,  pp.  32,  33,  2rf.  ed.) 
(2.)  In  holding  that  it  is  enough  that  an  estate  passed  be- 
tween the  covenanting  parties.  Within  that  rule,  a  covenant 
for  purchase  money,  or  almost  any  other  which  might  be  in- 
serted or  made  on  the  alienation,  would  run  with  the  land. 
No  real  estate  owner  could  know  the  extent  of  his  liabilities, 
incurred  through  successive  alienations,  in  the  progress  of 
years. 

XVIII.  The  introduction  of  such  a  doctrine  would  disor- 
ganize the  rights  of  property  established  upon  rules  sanction- 
ed for  centuries.  It  would  introduce  a  system  of  burdens 
worse  than  the  feudal,  without  any  of  the  benefits.  There  is 
nothing- in  our  present  constitution,  or  laws,  to  prevent  such 
grants  and  such  coyenants^  as  are  presented  in  this  case.    Par- 
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ties  are  at  liberty  to  alienate  when  they  please^  and  take  coy- 
enants  for  the  purchase  price  in  a  definite  or  an  indefinite 
number  of  installments.  There  is  nothing  to  prevent  cove- 
nants to  pay  a  certain  sum  annually  forever,  any  more  than 
a  certain  annual  sum  for  fourteen  successive  years.  The  con- 
stitution only  inhibits  the  reservation  of  rent  beyond  twelve 
years.  That  is,  a  term  having  application  to  tenure,  t.o  land- 
lord and  tenant.  Will  any  one  pretend  that  it  forbids  the 
vendor  of  lands  from  making  arrangements  for  receiving  his 
purchase  money  in  installments  extending  beyond  twelve 
years  ?  If  not,  why  cannot  it  be  made  in  perpetual  install- 
ments ?  It  is  evident  that  the  constitution  embraces  only 
tenures,  or  relations  of  landlord  and  tenant,  and  the  attach- 
ment of  covenants  thereto,  because,  in  that  way,  they  could 
run  with  the  land,  and  burdens  could  be  created  by  one  gen- 
eration to  be  borne  by  succeeding  ones.  If  the  doctrine  of 
the  Bonesteel  case  be  correct,  they  should  have  limited  the 
number  of  installments,  or  the  maximum  length  of  time  in 
which  they  were  to  become  due. 

XIX.  Even  at  common  law,  before  the  statute  of  quia 
empiorea,  a  party  could  not  be  liable  for  covenants  running 
with  the  land,  unless  he  was  the  assignee  of  the  grantee,  that 
is,  had  the  entire  estate  or  fee.  It  does  not  appear  that  the 
defendant  was  such  assignee.  It  is  alleged  that  he  was  in 
possession,  claiming  title.  That  may  be  true  without  his 
owning  the  estate  of  the  grantee. 

Second,  in  behalf  of  the  defendants  Ball  and  De  Friest. 
I.  Ejectment  is  a  possessory  action.  It  is  not  brought  to  ac- 
quire title,  but  to  get  possession  by  one  who  has  title.  2  B,  8. 
303,  §  3,  have  provided  that  no  person  can  recover  in  eject- 
ment unless  he  hcus,  at  the  time  of  commencing  the  action,  a 
valid  subsisting  interest  in  the  premises  claimed,  and  a  right 
to  recover  the  same,  or  to  recover  the  possession  thereof. 

11.  The  first  thing  which  the  plaintiffs  must  mtfke  out, 
in  order  to  get  possession,  is  that  they  had  the  right  of  prop- 
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erty  wheD  they  commeBoed  liie  action.  Instead  of  alleging 
title  in  themselyes,  they  show  the  contrary.  They  allege,  in 
the  case  of  De  Friest,  that  in  1790  Stephen  Van  Rensselaer 
owned  the  premises  in  fee,  and  then  conveyed  the  same  in 
fee  to  one  John  Bloomendale,  his  heirs  and  assigns  forever. 
They  farther  all^  that  the  said  Bloomendale  then  became 
seised  of  the  estate  and  took  possession,  and  that  the  same 
have  "ever  since"  "been  held  and  occupied  by  the  same 
John  Bloomendale,  his  heirs  and  assigns."  There  is  a  simi- 
lar allegation  in  the  case  of  Ball.,  How  then  does  it  appear 
that  the  plaintiffs  had  the  right  of  property,  entitling  them 
to  this  judgment  ? 

III.  The  theory  of  this  action  is,  that  the  plaintiff's  right 
of  recovery  rests  on  the  right  of  re-entry  for  condition  broken. 
At  common  law,  a  grant  in  fee  reserving  rents,  created  the 
relation  of  landlord  and  tenant.  The  rent  was  a  rent  service, 
and  the  owner  thereof  also  owned  the  land.  The  right  of 
property,  and  the  right  to  the  rent,  always  went  together. 
They  were  inseparable.  Hence,  in  an  action  like  this,  the 
only  point  to  litigate  was,  whether  the  tenant  had  forfeited 
his  right  of  possession.  The  plaintiff's  title,  when  he  had 
shown  himself  the  landlord,  could  not  be  disputed.  The  only 
question  was,  not  whether  the  plaintiff  should  again  acquire 
title,  but  whether  heshould  resume  possession  of  property, 
the  title  to  which  he  had  never  parted  with. 

lY.  Under  the  statute  of  quia  emptorea^  a  grant  in  fee 
passed  the  entire  estate  of  the  grantor.  No  relation  of  land- 
lord and  tenant  existed.  Consequently,  when  a  rent  is  form- 
ally reserved,  and  the  owner  seeks  to  regain  possession  by  an 
action  of  ejectment,  the  first  difficulty  he  encounters  is  to 
show  that  he  has  got  title.  He  will  find  the  task  two-fold ; 
first,  to  divest  the  grantor;  and  second,  to  invest  himself. 
There  is  therefore  no  analogy  between  actions  founded  on 
grants  at  common  law,  and  grants  under  the  statute.  In  the 
one  case  the  plaintiff  is  the  owner,  and  only  seeks  to  resume 
possession  of  his  own;  in  the  otiier^  he  is  a  stranger  to  the 
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land,  and  trying  to  acquire  both  title  and  possession  of  a  de* 
fendant  who  has  both.  The  two  cases  present  questions  of  a 
diflferent  character,  and  involve  entirely  different  principles. 

Y.  The  grant  in  each  of  these  cases  passed  the  entire  estate 
of  the  grantor.  He  had  no  property  of  any  kind  or  character 
left  in  the  premises.  He  had  nothing,  therefore,  which  could 
descend  to  his  heirs,  or  which  he  could  devise  or  convey,  along 
with  which  the  covenants  and  conditions  could  follow  as  inci- 
dents. The  plaintiffs  therefore  have  got  no  estate  in  the  land 
by  the  allied  devise  or  assignments.  {DePeyster  v.  Mtchciely 
2  Selderiy  467.)  As  to  the  effect  of  the  statute  of  quia  emp- 
tores  and  our  statutes  concerning  escheats  and  tenures,  and 
the  authorities  thereon,  above  submitted,  we  insist  on  the 
points  in  the  case  of  Van  Rensselaer  against  Smith. 

VI.  The  grantee  took  the  absolute  property  in  the  prem- 
ises, under  the  grant  in  question.  His  estate  was  as  ample 
and  as  independent  as  any  one  can  hold.  His  assignee  or 
gi'antee  had  as  absolute  a  property  as  he  had,  and  could  not 
therefore  be  deprived  thereof  without  due  process  of  law. 
Now  when  or  by  what  process  had  he  been  divested  of  his 
property  ?  As  to  what  is  meant  by  due  process  of  law,  see 
The  People  v.  Toynbee^  (3  Keman^  378.)  No  one  questions 
the  rule  of  that  ca^e,  however  parties  may  differ  as  to  its  ap- 
plication. And  are  not  the  rights  of  property  in  land  as  sacred 
as  those  in  intoxicating  liquors  ? 

VII.  It  has  sometimes  been  said  of  grants  of  this  kind,  that 
they  were  conditional  fees ;  some  have  called  them  qualified, 
base,  or  determinable  fees.  They  are,  however,  neither.  A 
qualified  fee  is  an  estate  granted  to  a  man  and  the  heirs  of  his 
body ;  or  as  long  as  a  tree,  or  a  steeple  may  stand,  or  to  be 
determined  by  any  other  contingent  event.  A  conditional  fee 
is  one  which  restrains  the  fee  to  some  particular  heirs  exclu- 
sive of  others,  as  to  the  heirs  of  a  man's  body,  or  to  the  heirs 
male  of  his  body.  In  either  class  of  cases  when  the  event 
happened,  or  faUed  to  happen,  the  lands  reverted  to  the  grantor. 
{See4K€nfsO(m.d€tseq.;  2SlaekChnk^0d€t9eq.)  We 
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have  no  sach  fees  in  this  state,  and  Chancellor  Kent  thought 
them  abolished.     (4  Kenfa  Com.  15.) 

y  III.  Grants  in  fee  under  the  statute  of  quia  empiores^  are 
not,  and  cannot  be  made,  estates  upon  condition.  When  the 
owner  parts  with  his  entire  property,  he  has  lost  all  power  to 
annex  conditions  which  may  control  its  future  use  and  enjoy- 
ment Any  thing  of  that  kind  is  repugnant  to  the  grant,  and 
therefore  void.  Conditions  cannot  be  annexed  to  an  estate 
whereby  it  may  be  enlarged  or  destroyed,  except  as  between 
landlord  and  tenant.  There  must  be  tenure  between  the  par- 
ties. The  authorities  are  numerous  and  conclusive.  (1.)  Es- 
tates upon  condition  are  classed  by  all  the  law  writers  within 
that  relation.  {See  4  Kent^  120,  and  authorities  paasim,) 
(2.)  All  the  authorities  agree  that  a  condition  and  a  power  of 
re-entry  can  only  be  reserved  to  the  lessor  and  his  heirs,  and 
not  to  a  stranger,  even  by  express  words.  (See  Taylor's  Land, 
and  Ten.  §  293,  and  authorities  generally.)  By  a  stranger  is 
meant  one  who  has  no  estate  in  the  premises.  When  a  grantor 
parts  with  his  entire  estate,  he  becomes  a  stranger ;  and  if  the 
mere  making  a  condition  in  favor  of  a  party  vests  an  estate  in 
him,  it  might  as  well  be  made  in  favor  of  any  other  party  as 
the  lessor.  If  a  condition  vests  a  party  with  any  right  or  es- 
tate in  lands,  there  is  no  such  thing  as  reserving  or  creating  a 
condition  in  favor  of  a  stranger,  for  the  condition  itself  intro- 
duces him  to  the  premises.  (3.)  At  common  law,  conditions 
are  said  to  descend  to  heirs,  and  by  statute  to  pass  to  grantees 
of  reversions.  How,  except  as  incidents  of  some  estate  of  the 
party  in  whose  favor  they  are  annexed  ?  If  he  has  no  rever- 
sion, or  no  estate,  he  has  nothing  to  descend  or  assign  with 
which  the  condition  can  pass  as  an  incident.  (4.)  The  doc- 
trine of  estates  upon  condition  is  of  feudal  extraction,  and 
resulted  from  the  obligations  arising  out  of  the  feudal  relation. 
(4  Kenfs  Com.  122.)  Under  the  feudal  law  they  could  be 
attached  to  every  fee.  It  was  that  peculiarity  which  made 
the  feudal  polity  the  medium  of  oppression,  and  led  to  its  abo^ 
lition  by  the  statute  of  quia  emptorea.    If  it  be  true  that 
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conditions  can  be  attached  as  well  without  tenure  as  with, 
then  the  feudal  system  has  been  unjustly  chai^ged  with  that 
oppressive  feature ;  then  the  statute  of  quia  emptores  was  an 
idle  ceremony.  But  the  idea  of  imposing  feudal  burdens 
without  the  system  is  of  very  recent  origin.  The  early  author- 
ities are  uniformly  the  other  way,  and  most  of  the  recent  ones, 
wherever  the  point  has  been  discussed.  To  enable  a  rever- 
sioner to  avail  himself  of  a  forfeiture,  it  is  necessary  he  should 
have  the  same  estate  in  the  lands  at  the  time  of  the  breach 
that  existed  when  the  condition  was  created ;  for  an  extin- 
guishment of  the  estate  in  reversion,  in  respect  of  which  the 
condition  was  made,  will  extinguish  the  condition  also.  As 
where  a  lease  was  made  for  a  hundred  years,  and  the  lessee 
made  an  underlease  for  twenty  years,  rendering  rent,  with  a 
clause  of  re-entry,  and  afterwards  the  original  lessor  granted 
the  reversion  in  fee,  and  the  grantee  purchased  the  reversion 
of  the  term,  it  was  held  that  the  grantee  should  not  have 
either  the  rent  or  the  power  of  re-entry,  for  the  reversion  of 
the  term  to  which  they  were  incident  was  extinguished  in  the 
reversion  in  fee.  (Taylor's  Land,  and  Ten,  §  294)  He  cites 
Dumpor's  case,  (4  Co.  120 ;  {Matthews  v.  Smarty  (12  East, 
444 ;)  Their  v.  BaHon,  (Moore,  94 ;)  Webb  v.  Bussdl,  (3  T.  B. 
393 ;)  Co,  Liu.  §  347,  214  a.  These  authorities  fully  sustain 
his  proposition.  An  estate  in  fee  simple  is  absolute  and  inde- 
terminable ;  for  when  lands  are  granted  to  a  man  and  his 
heirs  he  has  such  a  pure  and  absolute  estate  as  can  never  de- 
termine, and  nothing  can  abridge  or  defeat  the  fee.  A  fee 
simple  being  the  entire  and  absolute  property  in  the  land, 
whenever  a  person  grants  away  an  estate  in  fee  simple,  he  can- 
not make  any  further  disposition  of  it,  because  he  has  already 
granted  the  whole,  so  that  nothing  remains  in  him.  (Crabb 
on  Beal  Property,  §  950.)  Fee  simple  is  a  pure  inheritance, 
clear  of  any  qualification  or  condition,  and  it  gives  a  right  of 
succession  to  all  the  heirs  generally.  (4  Kent's  Com.  4.)  The 
word  condition  has,  in  our  law,  a  much  more  contracted  mean- 
ing than  it  has  in  the  civil  law.     (Butler^ s  note,  Co.  LiU.  201  a.) 
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X.  The  plaintiffs  first  ask  to  recover  under  the  statate  which 
provides  an  action  of  ejectment,  whenever  any  half  year's  rent 
or  more  shall  be  in  arrear  from  any  tenant,  to  his  landlord, 
and  no  sufficient  distress  can  be  found  on  the  premises,  to  sat- 
isfy the  rent  (2  R.  S.  505,  §  30.)  That  statute  only  ap- 
plies where  the  conventional  relation  of  landlord  and  tenant 
exists;  which  is  not  this  case.  The  indenture  upon  which 
this  action  is  founded  was  a  conveyance  in  fee  on  the  8th  of 
November,  1790.  This  left  no  estate  or  interest  in  the  grantor, 
and  of  course  created  no  such  relation  as  landlord  and  tenant. 
(Dc  Peyster  v.  Michaely  2  Seldetiy  467.  1  Smith's  Leading 
C<ues,  129,  132,  4th  Am,  ed,  Bawle  on  Covenants  for  Tith^ 
eh  8,  p.  340.) 

XL  Were  it  otherwise,  the  statute  of  1846,  abolishing  dis- 
tress for  rent,  excused  the  defendant  from  fulfilling  the  condi- 
tion of  keeping  upon  the  premises  sufficient  distress  to  satisfy 
the  rent,  and  therefore  in  effect  repealed  the  statute,  which 
gives  an  action  for  the  Don-fulfiUmeat  of  that  condition. 
{Van  Bensselaer  v.  Snyder j  3  Keman,  299.) 

XII.  But  were  it  otherwise,  and  had  a  forfeiture  actually 
occurred,  the  plainti£b  waived  it  by  subsequently  serving  their 
fifteen  days'  notice.  That  notice  acknowledged  a  subsisting 
tenancy  subsequent  thereto,  which  thereby  waived  all  previous 
forfeitures.  In  Jackson  v.  Sheldon,  (5  (7ou;efi,448,)  distrain- 
ing for  rent,  though  failing  to  realize  the  amount,  was  held 
to  waive  the  forfeiture  and  defeat  an  action  of  ejectment.  At 
page  454,  Woodworth,  J.,  says,  "  the  forfeiture  will  be  waived 
if  the  landlord  do.  any  act  after  the  forfeiture,  which  amounts 
to  an  acknowledgment  of  a  subsisting  tenancy." 

XIII.  The  plaintiffs  also  rely  upon  the  statute  of  1846, 
above  referred  to,  providing  for  a  re-entry  in  certain  cases.. 
This  statute  neither  gives,  nor  pretends  to  give,  an  action  of 
ejectment.  It  merely  provides  that  "  whenever  the  right  of 
re-entry  is  reserved"  in  certain  leases,  "  such  re-entry  may  be 
made  at  any  time,"  provided  ^^  fifteen  days'  previous  notice" 
be  g^ven,   ^'notwithstanding  there  may  be  a  sufficiency  of 
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-goods."  (1.)  The  term  "  re-entry"  is  all  one  with  "  entry ;" 
(Litt,  §  347  ;)  and  in  common  law  usage  is  not  the  same  as 
"ejectment."  Entry  or  re-entry  was  an  actual  and  formal 
entry  upon  the  premises.  The  effect  where  the  right  existed 
was  to  re-invest  the  possession  in  the  claimant  and  divest  the 
tenant  of  the  right  of  possession.  Ejectment  was  an  action 
brought  to  recover  possession  of  the  lands,  with  damages  and 
costs  for  the  wrongful  withholding.  (See  BurrilVa  Law  Die. 
tit.  Re-entry  and  Ejectment;  3  Black.  Com.  201,  2 ;  Steph. 
Nisi  Frius,  1394,  1395 ;  2  Greenl  Ev.  310,  11 ;  Jackson  v. 
Sheldon^  5  CoweUy  451.)  In  this  last  case,  counsel  seemed  to 
have  conceded  that  the  distinction  between  a  common  law  re- 
entry, and  a  statute  re-entry,  was  that  the  tenant's  estate  was 
gone  as  soon  as  the  former  was  made ;  while  in  the  latter  it 
was  not,  until  after  the  trial ;  clearly  showing  that  re-entry  in 
any  form  was  understood  to  be  a  very  different  thing  from 
ejectment.  {See  pages  451' and  452.)  (2.)  Our  statutes  use 
the  same  terms,  with  the  same  views  of  their  meaning.  2  R.  S. 
I  505,  §  30,  does  not  waive  the  actual  and  formal  re-entry  some- 

I  '       times  required  by  the  common  law,  but  prescribes  what  shall 

I  stand  instead  of,  or  be  that  re-entry,  to  wit :  the  service  of  a 

declaration.     1  R.  L.  440,  §  23,  made  a  similar  provision,  the 
I  same  in  effect, 'though  in  different  words.     The  code,  §  80, 

recognizes  the  actual  entry.     It  is  the  same  B&2R.  S.  293,  §  7. 
I  {See  also  1  R.  L.  p.  185,  §  3.)     (3.)  The  phraseology  of  the 

statute  clearly  shows  that  the  legislature,  in  the  third  section 
of  the  act  of  1846,  did  not  contemplate,  nor  intend,  in  the  use 
j  of  the  word  "re-entry,"  to  provide  a  new  action  of  eject- 

ment. They  used  the  word  twice  in  the  same  section,  and 
evidently  with  the  same  meaning.'  They  only  extended  the 
section  to  leases  in  which  the  right  of  re-entry  is  reserved  on 
default  of  sufficiency  of  goods  and  chattels,  whereon  to  dis- 
train, and  then  only  for  "  such  re-entry."  Now  if  they  meant 
by  this  a  new  action  of  ejectment,  then  it  applies  only  to  cases 
where  that  action  is  expressly  provided  for  in  the  lease,  which 
is  not  the  case  in  this  indenture. 
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XIV.  The  statute  of  1846,  known  as  the  fifteen  days*  no- 
tice law,  applies  only  to  cases  of  landlord  and  tenant.  It  is 
so  classified  in  the  4ih  ed.  of  the  2d  R.  8.,  p.  751,  and  the 
compilers  of  that  edition  have  appended  a  note  saying :  ^'  This 
section  provides  the  relief  which  was  furnished  by  §  30  revised 
statutes,"  in  that  edition  numbered  sec.  1,  at  p.  750.  The 
statute  of  1846  never  was  intended  for  cases  like  this.  The 
right  of  distress,  as  a  remedy,  did  not  exist  here  before  that 
statute.  The  provisions  of  these  contracts  would  only  allow 
of  a  coTumon  law  distress.  No  such  remedy  was  in  force  here. 
(I  R.  8,  14tl,  §  18.  2  id,  504,  §  24.  Valentine  v.  Jack- 
Mm,  9  Wend,  302.)  In  any  view  of  the  act  of  1846,  the 
plaintiff  has  not  brought  himself  within  if»  provisions.  (1.)  Be- 
fore he  can  obtain  a  right  to  re-enter  under  that  act,  /^15 
days'  previous  notice  of  such  intention  to  re-enter"  must  be 
given  "  to  the  grantee  or  lessee,  his  heirs,  exectUors,  admin^ 
istratars  or  assigns."  He  has  alleged  no  such  fact.  It  ap- 
pears that  the  notice  was  served  on  the  defendant  December 
8th,  1853.  But  it  is  nowhere  alleged  that  the  defendant  held 
either  of  those  positions.  It  is  merely  alleged  that  he  was  in 
possession  of  the  premises  described.  The  act  makes  no  pro- 
vision for  serving  on  the  party  in  possession.  (2.)  It  appears 
that  the  notice  was  not  served  until  after  the  rents  became 
dua  The  intention  of  the  act  clearly  was,  that  it  was  to  be 
served  fifteen  days  previous  to  the  time  prescribed  in  the  lease, 
when  the  rent  was  to  fall  due.  The  phraseology  admits  of 
no  other  construction.  It  is  first  provided  that  "  such  re-entry 
may  be  made  at  any  time  after  default  in  the  payment  of  such 
rent."  This  could  not  be,  if  it  were  necessary  to  have  the  no- 
tice served  afterwards ;  there  would  be  an  exception  of  at  least 
fifteen  days.  Again,  this  right  is  not  absolute,  but  qualified 
with  a  proviso,  "provided  fifteen  days'  previous  notice  of  such 
intention  to  re-enter  be.  given."  Previous  to  what  time  ?  If 
it  means  previous  to  the  expiration  of  the  fifteen  days,  then 
the  word  previous  has  no  effect  beyond  appearing  somewhat 
absurd.     The  proviso  ^ould  be  the  same  without  the  word. 


128  CASES  IN  THE  SUPREME  COURT. 

Van  Rensselaer  «.  Smith. 

The  tenn  "provided,"  with  another  construction,  would  bean 
unusual  word.  It  would  be  more  in  accordance  with  usage  to 
have  said  "after"  or  "upon"  fifteen  days'  notice.  Again, 
the  notice  itself  indicates  such  an  intention.  It  is  not  a  notice 
that  a  certain  amount  of  rent  is  due,  and  if  not  paid  there 
will  be  a  re-entry ;  but  only  of  an  intention  to  re-enter,  pro- 
vided default  be  made.  The  circumstances  which  led  to  that 
section  favor  such  a  construction.  The  act  abolishes  distress 
for  rent.  It  consequently  relieved  the  tenant  from  keeping 
sufficient  distress  on  the  premises  to  meet  the  rent ;  imleed 
made  it  impossible  for  him  to  do  so.  So  thought  the  legibla- 
ture,  and  so  the  court  of  appeals  have  decided  in  Van  li^n^ 
aelaer  V,  Snyder.  Another  consequence  followed  from  that, 
that  the  landlord  lost  his  right  of  re-entry  provided  for,  for 
want  of  sufficient  distress ;  and  in  place  of  that,  the  legisla^ 
ture  declared  he  might  have  a  right  of  re-entry,  upon  de- 
fault of  payment,  but  to  get  such  a  right  he  must  express  his 
intention  to  avail  himself  of  it,  fifteen  days  previous  to  the 
time  the  rent  became  due,  as  a  warning  to  the  tenant. 

XY.  li  the  plaintiffs  had  any  estate  in  the  premises,  it  has 
vested  in  them  by  the  failure  to  pay  rent  at  some  time,  either 
when  it  fell  due  or  some  time  after  due.  In  Van  Renaadaer 
V.  Jewett,  Mr.  Justice  Jewett  says:  "It  should  be  remem- 
bered that  the  remedy  by  ejectment  to  enforce  the  payment  of 
a  rent  reserved,  is  never  allowed  only  where  a  right  of  re-entry 
is  expressly  stipulated  for  between  the  parties  to  the  grant." 
(2  Comst  148.)  Now,  in  this  case,  the  plaintiffs  have  not  al- 
leged any  estate  in  themselves,  or  any  divestment  of  the  estate 
of  the  grantee,  or  his  heirs  or  assigns.  And  they  have  equally 
failed  to  show  a  forfeiture  of  the  estate,  or  any  facts  from 
which  a  forfeiture  could  be  made  out.  (1.)  No  entry  was 
stipulated  for  between  the  parties  to  the  grant  for  failure  to 
pay  rent :  it  was  for  failure  to  have  upon  the  premises  at  a 
certain  specified  time  sufficient  distress.  True,  it  is  alleged  in 
immediate  connection  with  such  provision,  that  there  was  a 
further  condition  for  re-entry  for  non-perfonnanoe  of  either  of 
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the  coT^tiants.  But  this  does  not  include  non-payment  of 
rent.  In  1  Smith's  Leading  GaaeSj  4th  Am.  ed,  95,  it  is  said, 
after  discussing  the  authorities  upon  the  subject,  that  '^  When, 
therefore,  a  right  of  re-entry  is  reserved,  in  ca«e  of  the  non«* 
existence  of  a  sufficient  distress,  or  the  non-performance  of 
any  of  the  covenants  or  conditions  of  the  lease,  the  clause  will 
be  read  conjunctively,  and  an  entry  cannot  be  made  unless  a 
sufficient  distress  is  wanting/'  The  case  of  Van  Rensselaer 
V.  Jetoett,  just  cited,  does  not  hold  the  contrary,  but  only  that 
it  was  not  at  the  end  of  twenty-eight  days  that  demand  of 
rent  must  be  made,  but  when  it  became  due,  if  at  any  time. 
(2.)  In  any  view,  no  forfeiture  was  then  incurred,  at  any  of 
the  periods  when  it  is  claimed  that  rent  became  due.  No  such 
thing  is  alleged,  and  no  demand,  or  any  other  requisite  to  in- 
cur a  forfeiture.  (3.)  No  forfeiture  was  incurred  by  non-pay- 
ment at  the  end  of  the  fifteen  days'  notice.  If  it  is  to  be  the 
construction  of  that  statute,  that  the  notice  could  be  served 
after  the  rent  became  due,  and  non-rcompliance  work  a  forfeit- 
ure and  loss  of  a  man's  land,  the  statute  is  liable  to  the  objec- 
tion, that  it  deprives  a  man  of  his  property  without  due  pro- 
cess of  law ;  indeed  without  any  at  all.  It  is  not  within  the 
power  of  the  legislature  to  make  a  law  by  which  one  party  can 
divest  another  of  his  property  and  invest  hin^self  with  it,  by 
merely  giving  him  a  notice  that  he  intends  to  do  so.  At  least 
it  seems  to  be  the  law,  that  such  kind  of  property  as  was  in- 
cluded by  the  prohibitory  law,  was  safe  from  a  much  more 
formal  proceeding ;  and  it  is  not  to  be  supposed  that  men  are 
to  hold  their  furms  by  a  less  secure  tenure  than  others  do  their 
liquor. 

•XVI.  The  covenant,  tiie  non-fulfillment  of  which  the  plaint- 
ifb  claim  is  a  violation  of  the  condition,  was  a  personal  one 
and  not  attached  to  the  land,  because  (1.)  It  did  not  concern 
the  land,  for  it  did  not  affect  the  land  itself  dqring  the  term. 
It  was  a  covenant  to  pay  a  certain  sum,  not  for  the  use  of  the 
land,  but  for  the  absolute  ownership  of  the  property.  It  had 
nothing  to  do  with  the  land,  any  more  than  the  ordinary  cove- 

Vol,  XXVn.  9 
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nant  to  pay  purchase  money  in  a  definite,  instead  of  an  indefi-< 
nite  number  of  installments,  and  it  certainly  did  not  affect  the 
value  of  the  land  at  the  end  of  the  term.  In  the  case  of  the 
Mayor  of  Congleton  v.  Patterson,  (10  East,  129,)  it  was  held 
that  both  these,  or  one  at  least,  of  these  effects  must  follow, 
to  make  a  covenant  run  with  the  land.  In  that  case,  it  is  said, 
"suppose  a  covenant  by  the  lessee  to  make  a  communication 
by  water  from  the  demised  premises  through  others'  lands  to 
another  place,  to  facilitate  access  to  market,  the  value  of  the 
reversion  would  be  materially  affected  by  the  perfonnance,  but 
it  could  not  bind  the  assignee,  because  all  the  cases  show  that 
the  assignee  is  not  bound,  unless  the  thing  to  be  done  is  upoa 
the  land."  (2.)  There  was  no  privity  of  estate  between  the 
parties.  The  grantee  became  the  absolute  owner  of  the  lands ; 
not  only  the  right  of  possession,  but  the  right  to  the  soil  was 
blended  in  him. 

XVII.  The  covenant  being  collateral,  and  not  attached  to 
the  land,  and  ^  there  being  no  privity  of  estate  or  tenure  to 
which  it  could  be  attached,  the  condition  could  not  be  opera-- 
tive,  if  there  were  one  in  the  deed.  {Smith's  Leading  Cases, 
p,  97.)  It  would  be  "repugnant  to  the  nature  of  the  estate 
granted,  and  infringe  upon  the  essential  enjoyment  and  inde- 
pendent rights  of  property,  and  tend  manifestly  to  public  incon- 
venience," and  could  not  therefore  be  sustained.    (4  Kent,  130.) 

XYIII.  The  plaintiffs  claim  as  assignees  of  the  rent  and 
estate  of  the  covenantee.  There  is  no  allegation  that  the  con- 
dition was  assigned,  and  if  they  have  it  at  all  it  must  be  be- 
cause it  has  come  to  them  as  an  incident  of  some  estate  in 
the  land.  It  is  impossible  that  it  could  have  come  in  that 
way,  because  1st.  There  was  no  estate  in  the  grantor  or  cove- 
nantee to  which  it  could  attach  as  an  incident.  2d.  Such  a 
condition  is  not  assignable.  This  may  be  considered  settled 
in  this  state  by  the  case  of  NicoU  v.  N.  T.  &  E.  B.  B.  Co., 
(2  Kern.  121.) 

XIX.  The  only  question  is  whether  a  different  rule  applies 
to  grants  in  fee  reserving  rents  than  to  such  grants  not  reserv- 
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ing  rents.  If  there  is  such  difference  it  has  been  created  by 
1  JS.  S,^  23.  Bearing  in  mind  that  the  reason  of  the  com- 
mon law  rule  was,  that  neither  the  condition  before  breach, 
nor  the  right  of  re-entry  afterwards,  were  assignable,  the  ques- 
tion occurs,  was  it  the  intention  of  the  statute  to  change  that 
rule  ?  In  Van  Benssdaery.  ffayes,  (5  Denio,  4TTy)  the  per- 
sonal representatives  of  the  lessor  sought  to  recover  possession 
under  the  same  statute,  and  on  the  construction  that  they 
were  expressly  provided  with  the  same  remedies  as  the  grantor 
had.  Held,  they  could  not,  because  they  had  not  the  rever- 
sion. That  the  meaning  of  that  section  (23)  went  no  farther 
than  to  give  an  action  to  the  grantee  of  the  reversion.  The 
same  view  is  taken  of  the  same  act  in  Harbeck  v.  Sylvester y 
(13  Wend.  608.)  That  is  obviously  the  true  construction  of 
the  statute,  not  that  it  authorizes  the  assignment  of  any  estate, 
or  right  of  action,  which  was  before  not  assignable,  but  simply 
authorizes  grantees  of  reversions  to  maintain  such  actions  as 
may  pass  as  incidents  to  the  reversion.  This  is  the  construc- 
tion put  upon  32  Henry  8,  ch,  34,  of  which  our  act  is  only 
a  transcript,  in  effect.  It  was  not  in  England  held  that 
that  statute  made  any  thing  assignable  that  was  not  before 
assignable ;  and  with  that  view,  in  1844  (7  and  8  Victoria^  ch. 
76,  §  5,)  an  act  was  passed,  the  5th  section  of  which  author- 
ized any  person  to  convey  by  deed,  among  other  things,  the 
"right  of  entry,  for  condition  broken."  In  1845  (8  and  9  Vic- 
ioria,  ch.  106,)  that  section  was  repealed,  and  another,  the 
6th,  substituted,  which  provided,  among  other  things,  that  ^'a 
right  of  entry,  whether  immediate  or  future,  and  whether  vested 
or  contingent  into  or  upon  any  tenement  or  hereditament,  &c. 
may  be  disposed  of  by  deed."  In  Hunt  v.  Bemnant^  (24  Ung. 
Law  and  Eq.  Bep.  545,)  which  was  an  action  of  ejectment 
by  plaintiff  as  the  grantee  of  a  reversion,  for  the  breach  of  a 
condition  in  a  lease,  the  court  held,  that  under  the  last  statute 
the  right  of  entry  for  condition  broken  was  not  assignable,  but 
only  a  right  of  entry  at  the  end  of  an  estate ;  and  this  deds- 


132  OASES  m  THE  SUPREME  COURT. 

Van  Rensselaer  v.  Smith. 

ion  was  made,  notwitbBtanding  32  Eenry  8,  but  also  of 
8  and  9  Victoria, 

XX.  The  complaint  in  each  case  contains  but  one  count, 
and  sets  forth  two  pretended  causes  of  action,  one  under  the 
act  providing  ejectment  for  want  of  sufficient  distress,  and  the 
other  under  the  act  of  1846.  This  is  made  cause  of  demur- 
rer. (  Van  Santvoord's  PL  2d  ed.  j).  346  et  seq.  and  authori-' 
ties  there  cited.) 

W.  A,  Beach,  for  the  respondents,  (plaintiffs.)  First,  in  be- 
half of  the  plaintiffs  in  the  first  and  second  suits.  I.  The  cov- 
enant to  pay  rent  followed  the  land.  The  defendant  claiming 
and  holding  under  the  lease,  is  liable,  as  assignee,  for  the 
rent.  (Main  t.  Feathers,  21  Barb.  646.  Post  v.  Kearney, 
2  Comst.  394.) 

II.  It  was  not  necessary  to  make  the  assignees  and  holders 
of  the  other  portions  of  the  land  parties.  They  had  no  in- 
terest whatever  in  the  apportionment  of  the  rent  against 
these  defendants.  They  hold  in  severalty,  and  are  liable  ac- 
cording to  the  value,  not  the  quantity,  of  their  possession* 
Their  rights  cannot  be  compromised  by  the  judgment  here. 
(Van  Eensselaer  v.  Bradley,  3  Denio,  135.  Same  v.  Gallup, 
5  id  454  Same  v.  Jones,  2  Barb.  643.  Astor  v.  Miller,  2 
Paige,  68.)  Upon  the  .same  principle,  when  the  interest  of 
the  lessor  descends  to  several  heirs,  the  latter  may  separately 
bring  actions  for  their  several  proportions  of  rent.  (Cole  v. 
Patterson,  25  Wend.  456.)  So,  also,  an  assignee  of  an  un- 
divided moiety  of  leasehold  premises,  can  maintain  an  action 
in  his  own  name,  for  a  breach  of  warranty  in  the  leasa  (  Van 
Some  V.  Grain,  1  Paige,  455.) 

III.  The  defendants  not  being  named  in  the  lease,  and 
being  faund  in  possession  of  the  demised  premises,  are  pre- 
sumed to  be  in  as  assignees  of  the  lessees.  (Acker  v.  With^ 
ereU,  4  HiU,  112.)      . 
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Secondj  in  behalf  of  the  plaintiff  in  the  third  suit.  I.  The 
]^laintiff'B  action  is  snBtained,  if  the  admissions  and  proof 
show  a  grant  reserving  rent  with  condition  for  re-entry,  in 
case  of  insufficiency  of  distress,  a  default  in  payment,  and  a 
notice  of  fifteen  days,  of  the  intention  to  re-enter.  These  are 
all  the  requisitions  of  the  statute  of  May  3,  1846. 

II.  The  act  of  1846  abolishes  the  right  of  distress  in  this 
case,  and,  instead  thereof,  gives  a  new  remedy  for  the  rent 
(^Van  Rensselaer  v.  Snyder y  3  Kernany  300.) 

III.  The  new  remedy  is  founded  upon  the  statute,  and  the 
de/atUt  in  payment  of  the  rent,  and  not  on  any  forfeitmre  of 
the  estate,  for  no  forfeiture  is  necessary,  by  the  terms  of  the 
act.    (3  Kern,  300.) 

IV.  The  re-entry  given  by  this  act  is  given  in  place  of  the 
remedy  by  distress,  which  was  abolished  by  the  same  law,  and 
the  substituted  remedy  should  therefore  be  made  equivalent 
to  the  old  one,  as  far  as  the  parties  interested  are  concerned. 
By  the  common  law  and  statute,  and  by  the  agreement  in  the 
indenture,  the  grantor  had  the  right  to  distrain.  This  was 
his  remedy  to  recover  rent  which  he  perhaps  could  not  other- 
wise collect ;  as  where  there  were  several  occupants,  whose 
rights  could  not  be  ascertained  with  sufficient  certainty  to 
warrant  actions  of  covenant :  or  where  an  action  of  covenant 
would  be  ineffectual,  in  the  event  of  the  insolvency  of  the 
parties ;  or  where  the  tenants  frequently  changed,  leaving  dif- 
ferent persons  liable  in  covenant  for  small  amounts ;  or  where, 
as  in  this  case,  the  parties  fraudulently  evade  the  inquiries  of 
the  landlord  to  obtain  information,  and  his'  efforts  to  serve 
l^al  process  in  ordinary  actions.  In  all  these  cases,  distress 
was  the  reliable  remedy,  for,  "  if  rent  charge  issue  out  of  lands 
in  possession  of  many  tenants,  a  distress  may  be  taken  upon 
any  part  of  the  premises  for  the  whole  rent,"  (Taylor's  Land- 
lord  and  Tenant,  241 ;  Oomyn's  Dig.  tit.  Bent,  A;  2  JR.  S. 
2d  ed.  436,  §  41,)  and  the  distress  may  be  for  all  the  rent  in 
arrear.  {Wells  v.  Porter^  7  Wend.  119.  BraitTiwaite  v. 
Oroohsey^  1  H.  Bl.  465.    Taylor^ s  Landlord  and  Ten.  246. 
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4  McCordy  496.)  This  remedy,  which  was.  summaiy,  and 
exposed  the  property  of  strangers,  the  l^slature  have  seen 
fit  to  aholish,  and  perhaps  with  more  justice,  have  considered 
that  the  land  out  of  every  p^t  of  .which  the  whole  rent  issues, 
should  be  proceeded  against  direotly. 

y .  The  substituted  remedy  should,  if  possible,  be  made  effect- 
ual in  all  cases,  and  to  the  same  extent  as  the  remedy  abolished* 

YI.  The  only  question,  upon  the  pleadings  and  proof  in 
this  case  is,  whether  the  plaintiff  is  entitled  to  recover  the 
land,  if  the  defendant  persists  in  fighting  and  refusing  to  do 
equity.  While  he  denies  his  liability  and  maintains  his  hos* 
tility  to  the  plaintiff's  rights,  the  court  cannot,  and  should 
not,  exercise  its  equity  power  for  his  relief;  and  it  is  of  no 
consequence  as  to  the  exact  amount  of  rent  which  is  due,  nor 
who  should,  in  equity,  pay  it. 

VII.  There  can  be  no  doubt  of  the  ability  and  duty  of  the 
court,  at  any  time  before  writ  of  possession  executed,  to  stay 
proceedings,  upon  pajnooient  of  the  rent  and  costs.  This  has 
been  done,  from  the  earliest  timed,  by  coiurts  of  law  as  well 
as  equity,  and  when  the  defendant  is  willing  to  do  equity,  the 
court  will  assist  him,  and,  if  necessary,  order  a  reference  to 
ascertain  the  amoimt  of  rent  to  be  paid,  if  the  parties  do  not 
agree.  (Strange^  900.  2  Sellon'a  Pr.  127.  2  Scdk.  597,  and 
cases  cited.  And  see  also  1  Paige,  414 ;  7  id.  352 ;  16  Ves. 
402 ;  18  id.  56 ;  19  id.  134 ;  2  Price,  200 ;  2  Mer.  459.) 

YIII.  The  plaintiff's  action  of  ejectment  must  be  against 
the  party  in  the  actual  possession,  and  he  can  recover  only 
such  part  as  each  defendant,  who  is  sued  separately,  sever- 
ally occupies.  Perhaps,  in  these  peculiar  cases,  it  will  pro- 
mote justice  and  diminish  litigation,  if  the  court  finds  the 
ability,  under  the  code,  to  permit  the  joinder  of  occupants  of 
parcels  in  severalty  as  defendants,  so  as  to  recover  the  whole 
lot  in  one  action ;  but  the  court  never  should  drive  the  rent 
owner  to  do  this,  for  it  will  involve  him  in  litigations  in 
which  he  has  neither  int.erest  nor  duty,  and  which  will  arise 
out  of  the  disputes,  agreements,  frauds  and  conflicting  claims 
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of  those  who  have  divided  the  land  among  themselveB^  and 
who  together  owe  the  whole  tent  and  should  pay  it^  and  then 
settle  their  own  differences.  Neither  the  plaintiff  nor  this 
action  onght  to  be  annecessarilj  incumbered  with  the  settle 
ment  of  such  questions. 

IX.  If  part  of  a  lot  only  is  recovered^  and  the  owner  is 
compelled,  as  he  should  be,  to  pay  all  the  rent  to  redeem  it, 
be  has  remedy,  boih  at  law  and  in  equity,  to  compel  contri- 
bution from  the  owners  of  other  portions.  (  Welle  v.  Porter^ 
7  Wend.  119.  Hunt  v.  Amidon,  4  HUl,  345.  Peck  v.  In- 
gersoUy  3  Selden,  528.  Shaw  v.  JToocfcocJk/T  B.  <k  C,  84. 
Saps/ord  v.  Fletcher,  4  T.  R.  511.) 

X.  The  rent  owner  has  no  guide  to  the  ownership,  except 
the  occupancy,  and  if  the  occupants,  and  perhaps  their  neigh- 
bors, are  adversary  and  unwilling  to  tell  any  thihg  but  false- 
hoods, he  has  no  means  of  knowing  who  has  the  legal  title, 
nor,  with  certainty,  even  the  boundaries  of  the  respective 
occupants;  and  no  one  occupant  can  complain  that  he  is 
the  first  one  sued,  especially  if,  like  the  defendant,  he  has 
fraudulently,  by  evasion,  concealment  and  falsehoods,  endeav- 
ored to  defeat,  delay  and  obstruct  the  landlord  and  the  law. 
All  the  occupants,  when  they  divided,  knew  the  liability  of 
their  portions  for  the  whole  rent,  and  if  they  confederate  to 
cheat,  rather  than  to  promote  justice,  no  one  of  them  can 
complain,  even  if  when  he  seeks  contribution,  the  others  com- 
bine if  possible  to  cheat  him. 

XI.  No  actual  formal  entry  has  been  required  to  found  an 
ejectment,  for  the  last  150  years.  (1  John.  Cos.  126.  2  M. 
&  8.  525.  2  Ld.  Bay.  750.  7  Watts,  149.  2  B.  S.  2d.  ed. 
233,  §§  25,  26.) 

XII.  The  3d  section  of  the  act  of  1846,  in  terms  applies 
to  grants,  as  well  as  leases — ^both  are  mentioned ;  and  if  any 
doubt  existed,  it  is  cleared  by  the  provision  for  serving  the 
notice  upon  the  heirs  of  the  grantee;  for  the  heirs  could  not 
be  possibly  interested  in  a  term  for  years  which  goes  to  ex- 
eoatdrs,  nor  in  any  grant  of  any  estate  less  than  a  fee. 
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XIII.  The  notice  was  served  in  the  manner  required  hj 
tiie  statute^  which  does  not  require  a  personal  service ;  and  the 
service  is  admitted  by  the  pleadings. 

XIY .  The  act  of  1846  is  intended  as  an  ameliorating  reme- 
dial act.  It  neither  creates  nor  proceeds  upon  any  forfeiture ; 
and,  if  necessary,  should  be  construed  liberally,  to  carry  out 
its  purposes.  It  takes  away  the  landlord's  distress,  and  it 
gives  the  tenant  fifteen  days'  notice  of  an  intention  to  re-enter, 
instead  of  the  sundown  warning  and  absolute  forfeiture,  un- 
der the  common  law  demand. 

Thirdj  in  behalf  of  the  plaintiffs  in  the  fourth  suit  I.  The 
first  ground  of  demurrer  is  clearly  erroneous.  The  original 
lessiee,  having  parted  with  his  title,  surely  is  not  a  proper 
party,  nor  is  a&y  intermediate  assignee.  The  defendant  is  in 
possession,  claiming  title  from  the  original  lessee,  under  the 
indenture  upon  which  the  plaintiffs  sue.  Nobody  but  himself 
can  be  party  defendant.  Even  though  others,  out  of  pos- 
session, claimed  title,  they  would  not  be  necessary,  though 
admissible  parties.  {Van  Buren  v.  Cockbumy  14  Barb,  118. 
Fbsgate  v.  Herkimer  Man.  dec.  Co.,  12  Barb.  352.) 

II.  The  second  ground  of  demurrer  is  equally  fallacious. 
By  the  act  of  1846,  {Laws  of  1846,  p.  369,)  no  re-entry  for 
rent  in  arrear  can  be  had  on  account  of  insufficiency  of  dis- 
tress. The  remedy  by  distress  is  abolished.  Bight  of  re- 
entry, by  the  terms  of  the  lease,  rent  in  arrear,  and  notice  un- 
der the  act,  are  the  elements  of  the  action.  The  allegation 
of  no  sufficient  distress,  furnishes  no  cause  of  action*  It  is 
surplusi^.  Were  it  otherwise,  it  was  still  perfectly  proper, 
in  the  same  count,  to  assign  different  breaches,  through 
which  our  right  of  re-entry  accrued.  The  cause  of  action  is 
one.  It  is  to  recover  possession  for  the  breach  of  the  several 
covenants  and  conditions  nominated  in  the  lease. 

IIL  The  remaining  causes  of  demurrer  are  answered  in  the 
points  presented,  in  Van  Benwdaer  y.  SmitL 
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Gk>nLDy  3,  Although  two  of  the  cases  above  entitled  are 
for  the  recoTery  of  the  rent  arrears,  and  the  other  two  are  in 
^'ectmentj  for  the  recotery  of  the  lands,  yet  so  many  of  the 
grounds  taken  for  the  defense  are  common  to  the  two  classes 
of  suits,  that  it  is  perhaps  as  well  to  embrace  all  the  points  of 
the  different  defendants  in  one  opinion ;  and  thereafter,  give 
the  dedsion  in  each  case,  severally,  by  applying  to  it  so  much 
of  the  opinion  as  is  appropriate  thereto.  And  as  we  know  by 
the  great  number  of  such  suits  upon  our  calendars,  the  real 
importance  of  a  decision  in  any  one ;  and  are  by  the  grounds 
assumed  in  the  various  ailments,  fully  informed  that  a  dis- 
covery has  been  made  in  the  law  of  this  state ;  and  that  a 
simple  reference  to  the  older  English  authorities,  (though 
under  a  law  that  will  be  found  to  be  radically  different  from 
ours,  and  based  on  reasons  which  here  either  never  existed  or 
have  ceased  to  exist,)  will  suffice  to  overturn  the  unadvised 
decisions  of  our  own  courts ;  there  seems  to  be  a  necessity  for, 
cert«tinly  a  propriety  in,  going  more  at  length  into  the  dis- 
cussion of  those  reasons,  and  of  some,  at  least,  of  those  authori- 
ties than  accords  with  either  my  wishes  or  my  practice. 

To  commflace  with  a  definition.  We  are  told  in  argument, 
that  a  rent  charge  cannot  exist -upon  a  term /or  li/ey  or  yearsy 
or  any  other  limited  term,  (citing  Littleton,  §  217 ;)  but  in 
Littleton' 8  next  section  (§  218)  we  find  him  saying  "if  a  man 
grant  a  yearly  rent,  to  be  issuing  out  of  his  land,  to  another 
in  fee,  or  lufee-taUy  or  for  term  of  life  &c.,  with  a  clause  of 
distress,  &c.,  then  thie  is  a  rent  charge"  The  truth  is,  that 
Littleton  defines  two  kinds  of  rent  charge ;  and  as  the  confusion, 
arising  from  a  failure  to  note  this,  (in  the  earliest  cases,)  seems 
to  have  influenced,  or  may  have  influenced,  some  of  the  Eng- 
lish authorities  which  are  cited  to  prove  that  a  rent-chai^ 
does  not  run  vnth  the  land;  it  is  Ukely  to  be  essential  to  keep 
hoth  kinds  in  view,  in  attempting  to  attain  a  just  appreciation 
of  the  reasons  for  such  decisions ;  in  order  to  judge  how  fiur 
those  reasons  should  control  us. 

Now  before  the  statute,  ta^own  (from  the  fiivt  woitLs  of  its 
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preamble)  as  the  statute  '^  quia  emptores  terrarum/*  almost 
any  rent  or  service  could  be  reserved^  as  well  upon  a  grant  in 
fee,  as  on  one  in  tail,  for  life  or  years,  and  so  reserved  it  was 
called  a  rerUservice;  and  the  right  to  distrain  for  such  rent, 
(or  service  if  reserved,  or  both,)  was  by  the  common  law,  (or 
under  statutes  of  so  long  standing  as  to  be  called  common  law,) 
incident  to  the  reservation,  or  grant,  wUhotU  any  words  giving 
distress,  &c.  (LiU.  §  216.)  But "  by  force  of  the  statute  of 
quia  emptores  terrarum,  it  behoved  any  man,  who  would  re- 
serve to  himself  a  rent  service,  that  the  reversion  be  in  him- 
self;  for  if  he  would  make  a  feoffinent  in  /ee,  without  deed, 
reserving  to  him  a  certain  rent,  this  reservation  is  void,'"  (LiU. 
§  215,)  because  the  donor  having  no  reversion,  the  tenant  holds 
immediately  of  the  lord  (chief  lord.)  I  would  here*  however, 
call  attention  to  what,  (so  far  as  either  English  or  American 
cases  have  been  cited,)  I  do  not  find  noted :  Coke,  in  his  note 
to  this  §  215,  says,  '^  and  it  is  to  be  imderstood,  that  in  case 
of  the  gift  in  tail,  lease  for  life,  or  years,  the  fealty  is^  an  inci- 
dent inseparable  to  the  reverdion,  so  as  the  donor  cannot 
grant  the  reversion  over,  and  save  to  himself  the  fealty,  or 
such  like  service;  but  the  rent  he  mxiy  except;^  because  the 
rent,  although  it  be  incident  to  the  reversion."  (i.  e.  go  with 
it  if  not  separated,)  '^yet  it  is  not  inseparably  incident" 
Coke  cannot  mean  that  a  rent,  reserved  in  a  grant  in  fee- tail, 
so  excepted)  would  be  void;  though  what  the  defendants  call 
the  possibility  of  reverter  has  been  separated  from  the  rent. 
Yet  it  would  seem  that  the  English  courts  have,  in  substance, 
so  decided,  taking  no  note  of  this  rule  of  Coke's. 

To  return,  however  to  Littleton.  Having  (in  §§  215,  216,) 
thus  said  what,  by  force  of  said  statute,  was  the  efiect  of  a 
feoffment  in  fee  without  deed;  he  proceeds,  in  §  217,  to  give 
the  effect — ^under  that  statute — of  a  feoffinent  by  deed.  ^^  But 
if  a  man,  by  deed  indented,  at  this  day^  make,  &c.  a  feoffment 
in  fee,  and  by  the  same  indenture  he  reserves  to  him  and  to 
his  heirsy  a  certain  rent,  and  that  if  the  rent  be  behind,  that 
it  shall  be  lawful  for  him  and  his  heirs  to  distrain,  fte.,  roch 
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a  rent  is  a  rent  charge,  because  such  lands  are  charged  with 
sach  distress  by  force  of  the  writing  only,  and  not  of  common 
right/'  And  if  it  be  without  such  a  clause  it  is  a  rent-eecky 
^^for  thai  he  cannot  come  to  have  the  rent,  if  it  be  denied,  by 
way  of  distress."  And  upon  this  section  Ooke  notes  that "  it 
is  a  maxim  in  law,  that  the  rent  must  be  reserved  to  him  from 
whom  the  estate  in  the  land  moveth,  and  not  to  a  stranger/' 
This  point  also  requires  to  be  remembered,  in  considering  the 
English  cases.  {See  also  Doctor  and  Student,  126,  127.) 
Further  see*  Littleton,  §  346,  and  its  note  by  Ooke,  for  the 
express  rule  that,  on  a  feoffment  in  fee,  a  reservation  of  a  ren^ 
to  the  feoffor  and  his  heirs  is  good. 

So  far,  certainly,  both  Littleton  and  Coke  would  seem  to 
say  that  the  grantor  and  his  heirs — such  rent  of  course  inher- 
itable— could,  upon  a  grant  in  fee  if  made  by  deed  providing 
therefor,  hold  a  rent  which  they  could  enforce  by  distress  up- 
on the  land  charged;  and  this,  notwithstanding  the  statute, 
quia  emptores.  And  they  certainly  express  no  limitation  of 
time,  (or  number  of  successive  grantees  of  the  land,)  as  releas- 
ing the  land  from  its  liability  to  this  distress,  but  say  the 
grantor  and  his  AetVa— words  Universally  known  to  mean, 
when  not  limited,  heirs /orever. 

As  all  the  citations  thus  far,  speak  of  reservations  of  rent, 
this  seems  the  more  appropriate  place  for  commenting  on  the 
position  of  the  defendants,  that  words  of  reservation,  as 
"  yielding  and  paying,"  never  attach  a  condition  to  a  fee. 
The  case  they  cite,  {TdllTnan  v.  Coffin,  4  Comst.  138,)  does 
say  so ;  but  it  was  not  necessary  to  the  decision  to  say  so ;  as 
the  same  hard  result  would  have  been  attained,  by  merely 
holding  that  the  lessee  having  failed  to  protect  himself  against 
the  legal  effect  of  the  ending  of  his  term,  (which  was  that  the 
lessor,  by  law,  was  entitled,  thereupon,  to  immediate  possess- 
ion,) by  not  inserting  in  his  lease  provisions  for  the  appraisal 
of,  and  payment  for,  his  improvements,  at  or  before  the  end- 
ing of  his  term,  must  abide  the  consequences  of  his  neglect ;  and 
that,  granting  that,  '^  paying  for  the  improvements"  were  a 
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condition^  iStill  even  a  conditioii  could  not  lengthen  the  term  of 
letting.  Yet  I  cannot  but  think  that  the  result  of  that  case 
would  have  appeared  more  just,  and  would  have  been  more 
satisfactory  eVen  to  the  court,  had  a  point  been  strained  to 
bring  the  casci  within  the  authorities  cited  in  support  of  the 
decision.  Fof  those,  ally  hold  that  precisely  such  words  do 
make  a  condition,  where,  without  such  a  construction,  the 
party  would  he  without  remedy.  In  8  Gotven,  296,  Chief 
Justice  Savage  says,  of  "  repairing,"  &c.  covenant  lies  for  not 
repairing,  and  '^  so  similar  words  may  amount  to  a  condition, 
where  without  such  construction  the  party  would  be  without 
remedy ;"  as  he  would,  substantially  be,  in  the  case  at  bar,  tf 
the  express  covenants  to  pay,  and  the  covenants  to  pay  impli- 
ed on  the  reservation,  are  all,  as  regards  the  land,  void — as  the 
defendants  claim — ^and  the  grantee  took  an  absolute  fee  of  the 
land,  released  from  all  covenants  for  cent  on  the  execution  of 
the  lease.  And  the  case  cited  by  Judge  Savage,  (2  Mod.  35,) 
holding — to  prevent  a  forfeiture — that  an  action  of  covenant 
lay  on  similar  words,  did  not  hold,  as  cited  to  have  done,  what 
was  merely  the  argument  of  counsel.  Further,  it  will  be  seen, 
by  reference  to  Littleton,  §  374,  and  comparing  Coke's  notes 
with  the  text,  that  a  rent  reserved  by  the  words  of  the  grantor, 
is  put  as  coming  within  Littleton's  principle ;  that  although 
the  particular  tenant  never  signed  the  indenture,  ^'  but  inas- 
much as  he  entered  and  agreed  to  have  the  lands  by  force  of 
the  indenture,  he  is  bound  to  perform  the  conditions  within 
the  same  indenture,  if  he  will  have  the  land." 

That  mere  words  of  rendering  do  make  a  covenant— of 
course  liable  to  be  called  a  condition  within  the  reason  above — 
there  are  numerous  authorities  in  point  (PoweU  on  Cont. 
242.  1  VentriSy  10.  1  Bac.  Ahr,  530.  Carthew,  135,  136, 
162,  282.  3  T.  JR.  402.  1  Saund  241  b,  note.  Also,  5  Seln 
den,  20.)  And  that  this  is  true,  even  where  the  words  are 
used  in  a  deed  poU  by  the  grantor,  see  in  point,  Co.  Litt.  §  217, 
note;  Oro.  Jac.  240,  399,  522 ;  2  Mod.  92.  In  the  case  of 
Main  v.  FBoOera,  (21  Barb.)  there  wae  bat  little  argomfiiit 
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made ;  and  this  point  was  not  distinotly  taken  by  the  defense. 
Theref<»r6  that  decision  touched  this  point,  without  going  into 
the  particularity  of  the  explanation  above,  merely  to  show 
that  sound  law.-^-as  well  as  pure  morale — forbid  a  man's  re- 
ceiving the  benefit  of  a  particular  contract,  without  coming 
under  the  obligation  to  perform  the  corresponding  duty,  ex- 
pressed in  the  same  contract,  and  for  which  the  benefit  he 
receives  was  the  sole  consideration.  This  latter  foundation 
for  the  duty  will  however  be  more  fully  considered  hereafter. 

If  we  have  thus  stated  the  law,  but  as  it  stood  prior  to,  and 
as  altered  by  the  statute,  quia  emptores,  it  is  best — ^before 
proceeding  to  consider  the  next  statute  change,  as  made  by 
the  English  act  concerning  grantees  of  reversions,  &c. — to  note 
the  original  reasouy  why  any  and  all  contracts  did  not,  of 
qonrse,  pass  according  to  their  tenor,  for  and  against  the  hold- 
ers of  the  subject  matter,  about  which  such  contracts  were 
made,  even  where  assigns  were  named  therein.  ^^  For  avoid- 
ing maintenance,  suppression  of  right  and  stirring  up  of  suits ; 
nothing  in  action,  entry,  or  re-entry,  can  be  granted  over." 
(Oo.  Liu,  214  a.)  That  is,  Skt  common  law,  no  chose  in  action 
wa8  assignahle.  (See  preamble  of  Stat  32  Hen.  8,  ch.  34,  in 
1  SauncL  238,  n.  2.)  So  that,  though  by  granting  over  the 
reversion,  a  lessor  could  give  to  a  grantee  of  such  reversion  a 
right  to  distrain  for  the  rent,  (where  the  grantee  could  act 
ill  remy  by  himself  or  bailiff,  without  the  assistance  of  a  suit 
at  law,)  yet  such  grantee  could  not  re-enter  and  oust  the  ten- 
ant, as  the  lessor  or  his  heirs  might  have  done.  But  Littleton 
wrote  before  that  statute  of  32  Henry  8,  By  that  statute 
such  grantee  might  re-enter,  as  the  lessor  in  his  place  might 
have  dona  Though  it  is  to  be  remembered  that  the  statute 
was,  by  the  courts,  construed  not  to  extend  to  gifts  in  tail. 
{See  Co.  Litt.  215  a.) 

Under  the  provisions  of  this  statute,  (to  be  found,  suffi- 
ciently in  detail  for  most  purposes,  in  1  Saunders^  238,  &c.) 
and  the  common  law  as  thereby  modified,  have  been  had  the 
decisions  of  the  English  courts,  which  are  claimed  to  control 
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our  action.  The  prominent  one,  upon  the  principle  involved, 
is  Spencer^a  case,  (5  Coke,  16,  dkc.)  It  was  there  "resolved" 
as  follows :  If  a  lessee  covenant  for  himself  and  assigns  to 
make  a  new  thing  on  the  demised  premises,  as  the  assignee  is 
to  take  the  benefit  of  it,  it  shall  bind  him  by  the  express  words. 
But  even  express  words  shall  not  bind  him  to  pay  a  merely 
collateral  sum  to  the  lessor,  or  to  a  stranger,  because  it  in  no 
manner  toiiches  or  concerns  the  thing  demised,  or  that  was 
assigned  over.  Again  ;  on  a  lease  for  years,  of  land,  with  a 
stock  or  sum  of  money,  rendering  rent ;  if  the  lessee  covenant 
for  him  and  his  assigns  to  deliver  the  stock  or  sum  at  the  end 
of  the  term,  the  assignee  (of  land)  shall  not  be  charged  with 
this  covenat,  as  "the  rent  did  not  issue  out  of  the  stock,  but 
out  of  the  land  only  ;^'  and  it  is  not  certain  that  the  stock  or 
sum  would  come  to  the  assignee.  Again  ;  if  a  man  makes  a 
lease  by  this  word  concessi  or  demis%  which  implies  a  cove^ 
nant,  (on  lessor's  part,)  and  the  assignee  of  the  lessee  be  evicted, 
he  shall  have  a  writ  of  covenant  against  lessor,  &c.  "For  the 
lessee  and  his  assignee  hath  the  yearly  rents  and  profits  of  the 
land,  for  an  annual  rent ;  therefore  it  is  reasonable,  when  he 
hath  employed  his  cost  upon  the  land,  and  be  evicted,  (whereby 
he  loses  all,)  he  shall  take  such  benefit  of  the  demise  as  the 
first  lessee  might,  and  the  lessor  hath  no  other  prejudice,  than 
his  express  contract  with  the  first  lessee  bound  him  to."  Again/ 
(as  the  reason  of  one  of  the  resolutions)  "reason  requires  that 
they  who  shall  take  benefit  of  such  covenant  when  the  lessor 
makes  it  with  the  lessee,  should  on  the  other  side  be  bound 
by  the  like  covenant,  when  the  lessee  makes  it  with  the  lessor.'* 
And  the  substance  of  the  last  position  in  that  case  is,  that  the 
principles  there  put  forth  apply  to  any  unlimited  succession 
of  assignees,  on  both  sides — lessor  and  lessee. 

The  English  decisions  of  later  dates  are  considered  or  claimed 
to  be  founded  on,  and  to  have  followed,  this  case ;  and  while 
its  plain  and  most  satisfactory  reasoning  clearly  covers  the  case 
of  all  rents  proper,  and  would  surely  fasten  aU  upon  the  land, 
this  very  case,  reasons  and  aU,  is  so  construed  by  later  eleoieBt* 


ALBANY-MAY,  1858.  143 


Van  Rensaelaer  v.  Smith. 


ary  writers,  claiming  to  be  supported  by  English  decuions,  (as 
PlaU  on  CovenantSy  65^  466,  475^  and  1  Smith's  Leading 
Cases,  Spencer^s  case^  that  it^  in  connection  with  the  statute 
quia  emptores,  settles  the  law  to  be  that  even  a  rent,  which 
was  the  consideration  of  the  grant  to  the  lessee — and,  as  in  the 
cases  before  us  the  only  consideration,  therefor — ^is,  as  regards 
the  land  out  of  which  it  is  reserved,  and  out  of  which  it  is  an 
annual  issue,  merdj  void,  unless  the  lessor  retain  in  himself 
a  Teversion,  or  the  possibility  of  a  reverter ;  and  that  on  a  lease 
in  fee  he  does  not  retain  any  such ;  and  that  therefore  the  lessee, 
though  personally  bound  by  the  contract,  and  having  no  per- 
sonal responsibility  as  the  case  may  well  be,  as  he  paid  nothing 
for  his  lease,  may  the  next  day  after  getting  his  lease,  himself 
grant  a  fee  absolute  of  the  land ;  and*  thereby  put  the  land 
itself  entirely  beyond  the  reach  of  the  lessor,  who  has  thus  re- 
ceived nothing  for  his  land.  And  this,  notwithstanding  the 
rent  is,  by  the  terms  of  the  indenture,  charged  upon  the  land 
by  clause  of  both  distress  and  re-entry ;  thus  being  a  rent 
ehai^ ;  and  abo  notwithstanding  the  indenture  by  its  terms 
includes  the  lessee's  assigns,  as  well  in  the  clause  of  reserva- 
tion, as  in  the  express  covenants.  This  may  be  law ;  it  is  not 
justice.  Nor  does  it  come  within  Lord  Coke's  maxim,  that 
^law  is  the  perfection  of  reason."  And  it  is  flatly  against 
LiUletonj  §  217,  and  346,  note,  as  above  died. 

The  prominent  decision,  cited  by  these  writers,  and  almost 
the  only  one  that  names  a  rent  charge  as  not  running  with  the 
land,  is  that  of  Brewster  v.  Kidgdl,  or  Kichelly  or  Kichin, 
spelled  variously,  which  is  reported  nine  different  times,  mak- 
ing a  great  apparent  array  of  authorities.  There  are,  however, 
several  reasons  why  it  is  no  authority  for  the  purposes  to  which 
it  is  cited.  1st  The  point  did  not  arise  in  the  case,  at  all, 
and  whatever  is  said  to  such  purport,  is  a  mere  dictum. 
2d.  It  is  the  dictum  of  but  one  of  four  judges ;  that  one, 
being  indeed,  Lord  Holt ;  but  the  other  three  deciding  the 
case.  3d.  That  was  a  case  of  what  these  defendants  say 
knot  A  re^t  chai^,  i.  e.  where  Langfbrd,  EidgeU's  grantor, 
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in  consideration  of  £800,  money  to  him  paid  by  Brewster, 
granted  to  her  and  her  heirs,  &c.,  (who  received  no  land  by  the 
graqt,)  a  rentrcharge  of  £40  upon  his  manor  of  Butler's,  with 
a  clause  of  distress  and  covenant  for  further  assurance ;  and  by 
a  subsequent  deed  be  made  a  covenant  that  the  rent,  ^^  freed  of 
all  taxes,"  should  forever  after  be  duly  paid.  Subsequently, 
parliament  levied  a  new  tax ;  and  the  suit  reported  was  no  suit 
at  all,  but  merely  a  case  made  up  on  a  wager  that  this  tax 
could  not  be  lawfully  deducted  from  the  rent.  And  that  was 
the  only  point  in  the  case ;  and  judgment  was  for  the  plaint- 
iff, as  against  the  terre-tenant,  (Eidgell,  to  whom  Lapgford 
granted  the  fee,  after  the  rent  was  so  charged,)  that  he  must 
pay  the  rent  withoiit  deducting  this  tax,  which  he  had  to  pay 
also.  A  full  report  of  this  case  is  in  Comberbachy  424  and 
466.  At  the  latter  page  a  question  is  stated,  "  whether  the 
assignee  of  the  land,  in  this  case,  can  be  charged  with  the.cov« 
enant  of  the  grantor,  for  it  is  not  a  covenant  that  runs  with 
the  land,  but  collateral  to  it ;  but  judgment  was  given  for  the 
plaintiff  upon  the  first  point,"  as  above.  The  other  eight 
citations  of  this  case  are  Holt,  175,  669;  Carthew,  438; 
1  Saik,  198  J  2  id.  615;  3  id.  340;  5  Mod.  368;  12  id.  160, 
171.  There  can,  however,  be  no  objection  (so  far  as  the  cases 
before  us  are  concerned)  to  agreeing  with  the  dictum  as  far  as 
it  goes  with  the  case ;  which  is  that  where  there  was  no  conaid^ 
eration  (in  any  way  connected  with,  or  growing  out  of,  the  land 
or  the  sale  of  it,)  for  chai^ng  the  land  with  what  was  called  a 
rent ;  as  for  that  so-called  rent,  it  never  could  run  with  the 
land,  although  nominally  charged  upon  it. 

JRusseU  V.  Stokes^  (1  E.  Bl  566,)  cited  as  being  to  the  same 
purpbrt,  was  decided  upon  the  point  that  Stokes,  (plaintiff 
in  the  court  below,)  though  nominally  joining  in  the  grant 
of  the  land,  in  which  the  rent  was  reserved,  had  then  no 
interest  in  the  landy  being  but  in  possession  as  tenant  at  will, 
and  a  covenant  to  him  could  have  nothing  to  do  with  the  land. 
Many  of  the  other  cases,  so  cited,  will  be  found  to  be  as  for- 
eign to  the  reasons  of  Coke.    But  as,  in  this  state,  it  is  not 
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(in  these  cases)  absolutely  neoessary  to  be  sustained  by  Eng- 
lish authorities — ^for  reasons  that  can,  I  think,  be  made  appa- 
rent— there  is  no  occasion  to  incilmber  this  case  further  than 
to  say  that  there  are  English  decisions  which  go  nearly, 
and  probably  quite,  the  length  of  saying  that  no  rent  charge 
runs  with  the  land,  as  well  as  that  there  needs  must  be 
a  reversion  in  the  covenantee,  to  enable  him  to  sue  the  cor- 
enantor's  assigns ;  though  many  of  the  cases,  cited  as  so  de- 
ciding, are  not  in  point,  Ps  they  are  concerning  covenants 
conceded  to  be  collateral,  and  are  plainly  not  on  the  footing 
of  any  covenant  to  pay  a  rent  proper.  Such  are  3  Term  He- 
ports,  402;  1  New  Reports^  {or  4  Bosancptet  dk  Puller^) 
162;  2  Hast,  575;  6  id.  304,  5;  10  id.  135.  And  the  rea- 
soning of  nearly  every  one  of  these  cases  would  sustain  the 
covenant  as  against  the  assignee,  if  the  covenant  were  tn,  or 
accompanying,  the  conveyance  of  the  land.  And  if,  in  con- 
•  nection  with  such  sound  reasoning,  we  find  in  our  own  courts 
decisions  enough  to  give  even  a  co^of  of  authority,  our  decis- 
ions, according  with  common  sense  and  conmion  justice,  are 
better  for  us  than  foreign  decisions  against  such  wholesome 
grounds  of  reliance.  Especially  when  we  have  such  good 
foreign  authority  as  3  Term  Reports,  403,  for  saying  that 
abiding  by  the  English  decisions  sustains  defences  '^  of  a  most 
unrighteous  and  unconscionable  nature ;"  though  there  by  no 
means  as  much  so  as  those  in  these  cases. 

In  the  former  decisions  of  this  court,  it  has  not  been 
deemed  absolutely  indispensable  to  cite  and  comment  on  all 
the  cases  that  have  been  decided  any  where;  and  barely 
enough  of  the  principles  of  the  English  law  has  been  cited, 
to  show  that  all  reason  was  on  the  side  of  the  plaintiffs.  Nor 
was  our  own  law  entered  into  in  detail,  as  there  have  been 
enough  decisions  here,  fully  to  authorize  our  saying,  (without 
such  detail,)  that  here  a  rent  charge  runs  with  the  land.  But 
as  the  attempt  is  here  made,  (on  the  asserted  strength  of  the 
older  authorities,)  to  overthrow  the  basis  of  all  these  decis- 
ions ;  greater  particularity  and  fullness  are  now  indispensable. 
Vol.  XXVn.  10 
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Still  an  accurate  examination  of  the  grounds  taken  bj  these 
defendants  will,  I  think,  show  that  even  now  we  need  not  ex- 
amine, or  follow,  all  these  foreign  decisions^  And  as  the  de- 
fendants' reliance  is  on  the  force  of  the  statute  qtUa  emptoreSy 
(they  asserting  that  our  statute  "  concerning  tenures,"  passed 
February  20,  1787,  is  the  full  equivalent  of  that  statute,) 
which  they  claim  has  destroyed  all  tenure  under  a  lease  in 
fee;  and  thereby  done  away  with  the  relation  of  landlord 
and  tenant,  as  between  the  lessor  and  lessee  in  such  a  lease ; 
and,  by  consequence,  has  put  the  lessee  in  possession  of  a  fee 
simple  absolute — the  land  discharged  from  any  rent  to  any 
body — it  is  desirable  to  ascertain  what  is  the  state  of  the  law 
on  principle  and  in  justice,  without  this  statute;  and  then 
to  see  if  our  statute  of  tenures,  engrafted  upon  and  qualified 
by  our  other  laws,  is  really  equivalent  to  that  statute ;  or 
what,  if  any,  is  the  difference  between  the  two,  as  to  pur- 
pose and  effect. 

As  has  been  already  stated,  the  principle  of  the  common 
law,  which  prevented  the  direct  transfer  of  any  contract  or 
covenant,  as  well  in  regard  to  its  benefits  as  its  burdens, 
was  that  a  chose  in  action  was  not  assignable.  To  avoid  the 
obvious  injustice  of  this,  where  covenants  entered  into  the 
very  essence  of  transfers  of  estates  in  lands,  the  common  law 
permitted  a  practical  evasion  of  (under  the  name  of  an  ex- 
ception to)  its  rule,-  in  the  case  of  covenants  whiph  it  con- 
strued to  be  capable  of  running  with  the  land ;  by  allowing 
their  transfer,  not  by  direct  assignment,  but  as  incident  to 
the  land,  or  some  estate  in  it,  where  that  was  sold  or  as- 
signed. And  combining  the  decisions,  it  may  fairly  be  said 
that  a  covenant  is  so  "  capable  "  when  it  affects  the  land,  al- 
though not  directly  to  be  performed  on  it,  provided  it  tend 
to  increase  or  diminish  its  value  in  the  hands  of  the  holder. 
Even  this  was  to  be  qualified,  by  saying  that  if  there  were 
no  such  relation  between  the  parties  as  would,  by  the  feudal 
law,  have  created  tenure  and  privity  of  estate,  a  covenant 
should  run  with  the  land  only  for  its  benefit,  and  not  for  its 
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burden.  But  this  qualification  was  itself  restricted  to  those 
cases  where  the  covenant  was  created  by  some  instrument 
which  did  not  pass  the  estate  to  be  chained  with  the  burden. 
Since  where  the  reservations  or  covenants  are  in  the  very 
conveyance  by  which  the  covenantor^  &c.  acquired  his  land, 
the  performance  of  those  covenants,  &C;  plainly  forms  part 
of  the  consideration,  without  which  the  conveyance  would 
not  have  been  made.  (See  an  able  discussiony  1  Smith's 
Lead.  Cases,  ed.  1847,  pp.  135  to  138  ;  ed.  1855,  p.  181,  (fee.) 
And  whenever  (as  in  some  states)  there  is  no  statute  of  quia 
emptoreSy  or  its  equivalent,  in  force,  a  conveyance  in  fee,  with 
covenants,  &c.  for  rent  creates  privity  of  estate ;  and  proper 
covenants  in  that  conveyance  (of  which  to  pay  rent,  &c.  is 
always  one)  run  with  the  land.  And  an  English  case  (3  Wilsony 
26)  has  well  held  that  covenants  are,  at  common  law,  as  well 
capable  of  running  with  incorporeal  hereditaments  as  with 
land ;  and  a  rent  is  at  least  an  incorporeal  hereditament. 
(See  1  Smith's  Lead.  Cases,  ed.  1847,  p.  116,  <tc.)  And  in 
this  state,  by  statute,  (1  B.  S.  1st  ed.  760,  §  10,)  "heredita- 
ments "  of  any  kind  are  within  the  term  "  lands,"  in  all  our 
statutes  relating  to  tenure,  assignability  of  covenants,  &c., 
while  in  De  Peyster  v.  Michael,  (2  Selden,  606,)  the  court  of 
appeals  hold  that,  under  these  leases  in  fee,  "  the  grantor 
owns  the  rent  and  the  grantee  owns  the  land.  Each  has  an 
estate  of  inheritance  in  his  own  part,''  (meaning  his  part  of 
the  one  whole  fee  simple  absolute  in  the  land.) 

When  the  statute  quia  emptores  was  passed  in  England, 
(intended  for  the  benefit  of  the  chief  lord,  not  of  the  tenant,) 
the  policy  of  that  law  was  held  to  be,  to  discourage  all  rela- 
tions between  the  grantor  of  land  and  the  grantee,  which 
could  in  any  way  impair  or  restrain  the  estate  granted  to  the 
latter ;  and  consequently  that  policy  called  the  covenants  of 
the  grantee,  (no  matter  how  absolutely  of  the  very  essence  of 
the  conveyance,)  personal,  and  not  bmding  the  land  in  the 
hands  of  its  assignee.  But  since  the  reasons  assigned  for 
this  policy  were,  to  prevent  sub-infendatiooQ^  (for  the  benefit 
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of  the  chief  lord ;}  and  for  the  benf^fit  of  the  assignee^  to 
pitotect  him  from  the  burden  of  a  oovenatit  or  condition  to 
which  he  did  not  consent,  and  for  which  he  received  no  corir- 
sideration;  and  of  which,  indeed,  he  was^  or  might  be,  en- 
tirely ignorant,  until  actually  evicted  for  a  forfeiture,  or  sued 
on  the  covenant ;  atid  since  those  reasotis,  practically  or  in 
fact,  never  existed  in  this  state,  (eee  as  to  feuds,  Revisers' 
Reports,  part  2,  ch.  1,)  the  mastim  ^^  cessante  rations,  cessat 
et  ipsa  lex,"  is  completely  applicable.  And  as  the  absolute 
rule  that  choses  in  action  are  not  assignable,  has  been  much 
modified,  that  also,  has  measurably  ceased  to  afford  a  fotmda- 
tion  for  the  rule.  Therefore,  it  would  seem  untireJy  reason- 
able to  resort  to  the  old  test,  of  whether  the  covenant  hca 
been  accompanied  by  a  conveyance.  If  it  has,  it  would  be 
only  fisur  that  the  assignee  should  continue  to  perform  that 
which  must  be  seen  to  have  been  part  of  the  price  of  his  land, 
(in  the  cases  at  bar  the  only  price,)  and  without  which  this 
very  land  would  not  have  been  transmitted  fi*om  the  coven- 
antee (original  grantor)  through  the  lessee  or  grantee  to  the 
assignee  himself.  The  land  which  he  holds  is  the  considera- 
tion he  has  received  for  his  contract,  or  burden.  Where 
there  is  no  such  accompanying  conveyance,  the  consideration 
of  the  covenant  is  necessarily  foreign  to  the  land ;  and  the 
title  of  the  covenantor  is  independent  of  the  stipulations  of 
the  covenant ;  and  as  these  relations,  and  all  other  relations 
which  are  indicated  by  the  technical  phrase,  "  privity  of  es- 
tate," are  absent ;  there  is  no  reason  why  the  assignee  should 
be  bound  by  the  covenant.  But  when  there  is  such  accom- 
panying conveyance,  no  future  party  has  a  right  to  complain 
of  any  lawful  burden  attendant  upon  it,  whether  of  covenant 
or  condition ;  since,  independent  of  the  conveyance,  neither 
estate  nor  burden  could  ever  have  reached  him,  (1  Smith's 
Lead.  Cases,  ed.  1855,  pp.  181  to  183.)  But  what  are  our 
statutes  which  are  claimed  to  be  equivalent  to  the  statute 
quia  emptores,  since  that  statute  itself  never  exists  here. 
First,  that  of  20th  of  Fehmaiy,  1787,  "concerning  tenures/' 
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(1  BevUed  LawSy  70,)  and  before  this  what  wag  our  law  of 
tenures.  Under  the  Dutch  government  no  feudai  tenured 
were  known.  And  by  the  first  grant  to  the  Duke  of  York, 
from  Charles  2,  dated  12th  March,  }664,  confirmed  by  pat^ 
ent,  1674,  all  lands  were  to  be  held  in  free  and  common 
socage ;  so  that  (as  feudal  tenures  never  existed  here)  a  great 
part  of  that  statute  of  1787  was  merely  tmnecessary.  So  fiur 
as  it  takes  away  particular  incid^ite  of  socage  teniu'e,  It  is 
operative ;  while  its  5th  section,  entirely  and  by  absolute  ex<- 
oeption,  saves  out  of  its  operation  all  then  existing  ^' rents 
certain,  or  other  services  incident  to  tenure  in  common  soo< 
age,''  due  or  to  grow  due  to  any  one ;  and  also,  ^^  the  fealty 
and  distress  incident  thereunto/'  The  revisers,  who  embodied 
our  laws  in  the  revised  statutes,  had  this  act  expressly  re- 
pealed, (3  R,  S.  Ist  ed,  129,)  and  put  in  lieu  of  it  sections  2, 
3  and  4,  1  R.  S.  Ist  ed.  718,  which  remain  unaltered,  and 
are  our  present  law.  The  revisers,  in  reporting  this  last  act 
to  the  legislature  which  passed  it,  say :  ^^  Deeming  it  import- 
ant that  all  lands  in  this  state  should  be  held  upon  a  unifi>rm 
tenure,  and  siiU  more  so,  that  all  lands  should  he  subject  to 
the  rents  and  services  which  have  hereto/ore  obtained  among 
our  citizens,  and  the  rights  annexed  thereto  by  the  common 
laWy  the  revisers,  in  section  3,  have  made  all  lands  allodial, 
and  in  section  4  have  expressly  subjected  them  to  those  inci- 
dents of  the  sQci^  tenure."  (See  Revisers'  Reports,  part  2, 
cL  1.)  And  that  legislature  passed  those  sections  just  as 
reported,  with  this  accompanying  construction  before  them, 
which  is  fully  equivalent  to  a  preamble. 

This  section  4  is  very  important  in  the  case,  (and  though 
its  number  is  given  on  the  points,  no  attention  was  paid 
to  it,)  for  the  act  of  February,  1787,  being  repealed,  this  sec- 
tion leikves  all  lands,  in  the  revisers'  words  just  cited,  '^  sub- 
ject to  the  rents  and  services  which  have  heretofore  obtained, 
&a  and  to  the  rights  annexed  thereto  by  the  common  law" 
(not  by  the  statute  quia  emptores,)  and  extends  this  provis- 
ion, so  that  it  reaches  not  merely  then  existing  rents,  &c.  but 
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"  any  rents  or  services  certain,  which  at  any  time  heretofore 
have  been,  or  hereafter  may  be,  created  or  reserved."  So  that 
whatever  might  have  been  the  effect  of  the  statute  of  1787, 
on  leases  made  between  its  passage  and  1830,  (when  the 
revised  statutes  took  effect,)  in  cases  during  that  time  tried, 
there  is  now  no  effect  of  that  statute,  touching  any  convey- 
ance whatever,  (a) 

Entirely  freed,  then,  from  the  statute  quia  emptores,  we 
turn  to  Littleton,  §  216,  for  "  the  rights  annexed  by  the  com-^ 
man  law  "  to  such  "  rents  and  services  "  as  are  in  these  leases 
contained,  and  we  find  that  ^'  if  a  man  make  a  feoffinent  in 
fee  simple  by  deed,  yielding  to  him  and  to  his  heirs  a  cer- 
tain rent,  this  is  a  rent  service,  and  for  this  he  may  distrain 
of  common  right"  And  Coke's  note  to  this  section  is,  that 
upon  such  a  feofiment  in  fee,  (even  without  deed,  in  his  time,) 
the  feoflFor  might,  at  common  law,  have  reserved  a  rent  to 
him,  and  to  his  heirs,  "  because  it  was  a  rent  service,  and  a 
tenure  was  created."  And  that  such  rent  service  was  an  t«ci- 
dent  of  the  socage  tenure,  (one  of  "  those  incidents  of  the  socage 
tenure,"  to  which,  as  above,  the  revisers  "  have  eocpressly  sub- 
jected all  lands"  in  this  state.)  (See  2  BL  79,  80 ;  Jacob's 
Law  Die.  "  socage ;"  and  Coke  Lit.  86,  a.)  "  The  legal  ter- 
mination agium"  (as  in  socagium,)  "  in  composition  signi- 
fieth  service^  or  duty**  \yhether  such  rents  and  services  as 
are  reserved  in  the  leases  before  us,  be  in  law  and  in  fact  sach 
'^  as  have  heretofore  obtained  among  our  citizens,"  will  more 
fully  appear  hereafter. 

In  the  mean  time,  before  leaving  this  statute,  it  should  be 
observed  that,  in  this  4th  section,  the  words  '^  take  away  or 
discharge  "  must  have  the  legal  eflFect  of  "  not  impair,"  or  to 
leave  entire  and  unaflFected ;  and  will  fully  bear  the  construc- 
tion that  the  lands  are  subject  to  (that  those  ^'  rents  and  serv- 

(a)  Applying  to  these  proYisions  the  principlefl,  (as  to  retroaction.)  in  the 
note  on  the  statute  of  1806,  (po$t,  p  154,)  aU  these  leases  are  excepted  out  of 
the  statute  concerning  tenures;  and  this  conclusion  (in  the  text)  becomes  un- 
avoidable. 
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ices''  cany  with  them)  the  rtgMs  annexed  thereto  hy  the 
common  law;  one  of  which  is  the  right  to  the  benefit  of  the 
tenure  which  is  thereby  created. 

Next,  of  our  law,  as  to  the  asaignabtlity  of  such,  or  any, 
covenants  or  conditions.  Since  the  statute,  32  Henry  8,  ch. 
34,  (like  that  of  quia  emptor es^)  had  no  existence  here,  we 
must  resort  to  a  statute  passed  in  1788,  which  was  like  the 
one  of  Henry  8,  and  enabled  grantees  of  reversions  to  take  ad- 
vantage of  conditions  and  covenants  in  leases.  (1  B,  L.  363.) 
That  statute  made  the  covenant,  as  a  contract,  assignable ; 
and  such  assignment  carried  with  it  the  ^^  very  privity  of  conn 
tractj*  which  would  continue,  after  the  reversion  had  been 
assigned  over,  to  enforce  a  remedy  for  breach  accruing  during 
the  holding  of  the  reversion.  {See  in  pointy  CartheWy  289  ;(6) 
1  Saund.  241,  a,  h)  Our  statute,  as  found  in  1 R,  L.  363,  ^ 
is,  however,  not  the  statute  of  1788,  which  is  to  be  found  in 
the  compiled  laws  of  Kent  &  Badcliff,  vol.  1,  p.  105,  where 
the  act  consists  of  merely  sections  1  and  2  of  the  act  as  printed 
in  the  revised  laws  of  1813.  Section  3,  is,  however,  of  the 
last  consequence,  in  the  cases  before  us. 

That  section  was  enacted  by  itself,  in  1805.  {See  ch.  98, 
Laws  of  Ses8.  28,  in  4tk  vol.  of  Webster  <Sk  Skinner's  Session 

(6)  The  case  in  Carthew  is  this :  A.  made  a  lease  for  lives  to  B.,  reserring  a 
yearly  rent  to  A.  and  his  heirs.  A.  then  devised  the  reversion  to  C.  and  died. 
C.  held  ibe  reversion  two  years,  and  then  granted  over  the  reversion  to  D. 
After  hATing  so  granted  over,  0.  sned  B.  in  covenant,  for  the  two  years*  rent 
which  accme^  while  he  (C.)  held  the  reversion.  It  was  urged  in  har,  that  C. 
not  holding  the  reversion  at  the  time  of  soit  could  not  maintain  the  action. 
But  the  court  held  the  acUon  weH  lay ;  Lord  Holt  saying  that  (hy  the  statute, 
82  Henry  8)  "  the  very  privity  of  contract''  was  transferred  hy  and  with  the 
devise  of  the  reversion,  (1.  e.  privi^  of  contract  as  distinguished  and  distinct 
from  the  privity  of  estate.)  So  that,  hy  that  statute,  a  chose  in  action  as 
separable  from  the  reversion,  was  in  substance  assigned ;  and  not  only  was  it 
separable,  but  by  a  grant  over  of  the  reversion  merely,  (after  rent  accrued,)  the 
statute  itMlf  worked  a  separation,  and  the  assigned  contract,  (assigned  by  the 
derlM  with  the  reversion,)  the  "  privity  of  contract,"  on  which  to  sue,  remain- 
ed in  the  grantor  of  the  reversion  to  enforce  the  collection  of  ren^  aceroed 
to  him,  unless  expressly  transferred  with  his  grant  over;  and  he  ooold  sue  on 
that  privity  of  contnust,  after  his  privity  of  ettate  was  gooa. 
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Law8^  p.  254.)  The  preamble  to  this  act,  connected  with  the 
act,  is  thus ;  '^  Whereas  it  hath  been  doubted,  whether  the 
provisions  contained  in  the  act,  entitled  '  An  act  to  enable 
grantees  of  reversions  to  take  advantage  of  the  conditions  to  be 
performed  by  lessees/  hereby  intended  to  be  amended,  extend 
to  any  but  assignees  of  reversions  dependent  on  estates  for  life 
or  years ;  and  whereas  leases  or  grants  in  fee,  reserving  rents, 
have  long  since  been  in  use  in  this  state :  and  to  remove  all 
doubts  respecting  the  construction  of  the  aforesaid  act :  Beii 
enacted^  That  aU  the  provisions  of  said  act,  and  the  rernr- 
edies  thereby  given^  shall  be  construed  to  extend  as  well  to 
grants  or  leases  in  fee  reserving  rents,  as  to  leases  for  life  and 
years,  any  law,  usage  or  custom  to  the  contrary  thereof 
nottvithstanding /'  (being  said  3d  section  precisely.) 

Here  is  legislative  information  that  the  rents,  &c,,  reserved 
in  these  "  leases  in  fee,"  are  "  the  rents  and  services  which 
have  heretofore  obtained  among  our  citiz^ens,"  spoken  of  by 
the  revisers  (as  above.)  Secondly.  This  is  a  legblative  decla- 
ration that  '^  leases  in  fee  reserving  rents,"  are  valid,  subsisting 
leases,  in  the  hands  of  the  assignees  of  both  parties  to  them, 
and  at  the  very  least,  brings  this  case  within  Ld.  Holt's  decis- 
ion, {Carthew,  289,  fully  affirmed,  1  Saund.  241  a,  6,)  that 
by  force  of  the  statute  "the  very  privity  of  contract"  is 
transferred,  as  between  the  assignees  of  the  lessor  and  lessee  of 
such  leases.  Thirdly.  This  act  makes  the  lessor's  interest  in 
such  a  lease,  an  entity  assignable — ^with  its  remedies — as 
against  the  assignees  of  the  lessee ;  to  be  enforced  by  entry  for 
non-payment  of  rent,  or  other  forfeiture.  Fourthly.  Applying 
an  act,  enabling  "  grantees  of  reversions"  to  hold  certain  rights 
and  enforce  certain  remedies,  by  reason  of  being  assignees  of 
reversions ;  it,  of  necessity,  makes  the  lessor's  interest  in  such 
a  lease — as  well  in  his  own  hands,  as  in  those  of  his  assignees — 
pro  hac  vice  equivalent  to  a  reversion.  Fifthly.  Being  sub- 
sequent (as  was  the  act  it  amended)  to  the  law  oonoeming 
tenures,  it  is,  if,  and  so  far  as,  repugnant  to  that  law,  a  re- 
pealing act,  even  without  the  express  words  "  any  law,"  &a 
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Following  this  statnte  to  the  present  revision,  (1  B.  S.  l€t 
ed.  747,  §§  23, 24 ;  748,  §  25,)  we  find  the  whole  form  altered, 
and  some  material  changes  in  the  substance ;  as  well  as  (in  the 
margin)  a  running  commentary,  by  the  revisers,  bearing  on 
the  intent  (and  constmction)  of  the  new  sections.  This  mar- 
ginal comment,  on  §  23,  is  "  rights  of  grantees,  assignees,  &o. 
of  lessors  of  demised  lands,"  not  confining  it  to  reversions ; 
and  on  §  24*,  ^^  rights  of  lessees  and  their  assignees,"  not  lim- 
ited to  be  against  grantees  of  reversions  ;  as  ml  B,  L.  364, 
§  2,  it  is.  Next  it  is  to  be  noted  that,  in  the  2d  and  3d  lines 
of  §  23,  ^Hhe  assignees  of  the  lessor  of  any  demise,  and  the 
heirs  and  personal  representatives  of  the  lessor,  grantee  or  as- 
signee," are  entirely  new  words,  found  in  this  act  only,  neither 
those,  nor  any  equivalent  words,  being  in  the  act  of  1788,  or 
that  of  32  Henry  8.  And  next,  in  the  last  line  but  one, "  les- 
sor had,  or  might  have  had,  if  such  reversion  had  remained  in 
such  le88or,"-^here  the  first  "  had"  is  added  to  the  prior  acts ; 
thus  giving  to  assignees,  &c.  all  such  remedies  as  the  lessor 
hadj  (irrespective  of  any  reversion,)  and  all  such  as  he  might 
have  had,  if  a  reversion  had  remained  in  him.  All  these  alter- 
ations go  to  affirm  under  this  act  the  positions  above  taken  as 
to  the  third  section  enacted  in  1805.  In  framing  the  24th 
section,  there  were  made  some  quite  as  material  omisstona,  all 
tending  to  the  same  point.  Thus,  after  the  commencing 
words,  "  the  lessees  of  any  lands,"  the  words  (of  the  former 
acts)  "  for  term  of  years,  or  life,  or  lives,"  are  omitted,  leaving 
it  to  apply  to  leases  in  fee;  and  the  word  "immediate," 
(againat  his  immediate  lessor,)  is  new ;  while  the  words  of  §  2, 
of  1788,  "  who  shall  have  any  gift  or  grant,"  &c.  of  the  rever- 
sion of  the  same  manors,"  (m  the  old  act  used  to  describe  those 
against  whom  the  lessee,  &c.  might  have  his  remedies,)  are 
entirely  wanting.  .Thus — acting  correlatively,  on  the  subject, 
with  the  word  had  in  the  prior  sections — ^preventing  the  lia- 
Klity  from  being  limited  to  the  reversioner. 

To  make  the  case  still  clearer,  the  25th  section  extends  the 
provisions  of  both  these  sections  to  ^grants  or  leases  in  fee, 
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reserving  rents,  as  well  as,  equally  with,  any  other  lease/' 
Thus  the  revised  statutes  continue  iu  full  force  the  Sd  section 
of  the  former  act,  while  very  essentially  altering  the  first  two ; 
and  the  eflFect  of  that  third  section,  now  §  25,  has  been  suffi*- 
ciently  considered.  If  it  be,  still,  said  that  a  reversion  is 
necesary  to  found  the  rights,  &c.,  named  in  the  act,  and  thereby 
given,  a  reversion  is  made,  for  this  purpose,  by  force  of  this 
section.  If  (under  §§  23,  24,  as  I  understand  them,)  a  revex- 
sion  be  not  necessary,  the  defendants'  whole  argument  falls ; 
and  §  25  remains,  declaring  that  leases  in/ee,  reserving  rents 
are  valid  and  subsisting  leases  for  both  lessor  and  lessee^ 
and  their  assignees j  and  capable  of  being  enforced^  ac- 
cording to  their  tenor,  by  and  against  both.  See  3  DeniOy 
140,  141,  and  note  by  the  reporter,  (now  Judge  Denio,)  fully 
sustaining  these  positions.  The  case  of  Depeyster  v.  Michael 
(at  page  506,  2  Seld,)  goes  still  further ;  in  holding  that,  not- 
withstanding the  statutes  there  cited,  "the  right  of  alienation 
is  inseparably  incident  to  the  estate  of  both  lessor  and  lessee 
in  a  lease  in  fee,"  and  that  "  the  power  of  the  lessor  to  alien 
his  rent  cannot  be  restrained."  (c) 

(<r)  There  an  some  points,  which  were  embraced  in  my  original  memoranda 
for  the  written  opinion,  that  were  omitted  in  the  final  writing  of  that  opinion, 
because  not  deemed  absolutely  essential  to  the  decision,  and  because  the 
length  of  the  opinion,  without  them,  exceeded  the  limits  within  which  I  had 
intended  to  confine  myself.  But  as,  fh>m  frequent  questions  that  have  been 
put  to  me  by  members  of  the  profession,  I  find  those  pointa  are  considered  to 
be  of  greater  importance  than  I  had  deemed  them,  I  append  this  note  to  the 
opinion  submitted  to  the  court,  as  giving  the  views  I  originally  held,  as  above 
stated. 

Is  the  statute  of  1S06  (as  regards  leases  made  between  1787  and  1806)  void, 
as  being  in  contravention  of  that  proviBi<m  of  the  United  States  constitatioa 
which  forbids  a  state  legislature  to  pass  any  ''  cc  post  fado  law,  or  any  law 
impairing  the  obligaiion  of  contracts'?"  An  ex  post  facto  law  is  a  criminal^ 
or  penal  statute,  not  a  civH  or  remedial  one,  by  all  antboritles,  from  Black- 
stone's  time  to  ours.  (1  Bl  Com.  46.  3  DaJOae,  886,  894.  2  WaOi,  C.  C.  R. 
866.  2  OaHii.  C.  C,  Rep,  188.)  And  giving,  to  the  Uwful  holder  of  the  rights 
and  interest  in  a  covenant,  the  legal  power  to  enforce  ii  ;  enlarging  the  remedg 
on  a  contract  and  iU  conditions,  by  giving  the  remedy  to  and  against  Ofi  at- 
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This  would  seem  conclusive,  upon  the  further  point,  (made 
as  to  the  whole  case  and  especially  as  to  the  remedy  by  eject- 
ment,) that  under  or  by  a  lease  in  fee  reserving  rent,  there  is 
no  relation  of  landlord  and  tenant ;  and  so  the  common  law 

signee  of  either  party  to  the  contract,  is  an  unusual  way  of  impoMritig  the  ob- 
ligation of  the  covenant  or  condition. 

It  is  probable  that  the  point  intmded  to  be  made  is,  that  the  law  of  1805 
is  Toid,  because  it  imposes  a  burden  upon  a  vested  ettate  in  fee  simple  abso- 
lute ;  and  is  thus  a  retroactive  statute,  in  derogation  of  the  vested  rights  of  the 
grantee  in  the  lease,  or  his  assigns.  This  view,  while  probably  meriting  at- 
tention, admits  of  what  I  deem  a  complete  answer.  For  never,  in  any  legal 
decision,  was  it  held  that,  oc  between  lessor  and  lessee  of  a  lease  in  fee,  reserv- 
.ing  rent,  the  lessee  took  a  fee  simple  absolute.  He^  and  the  hmd  in  hie  handSf 
and  in  the  hands  of  his  heirs,  were  bound  by  the  reservation  and  condition,  as 
a  duty  upon  the  land.  Littleton  says  that  "  by  force  of  the  writing  the  land 
is  charged  with  the  distress"  {and  re-entry.) 

Who,  then,  took  this  fee  simple  absolute,  in  the  l&nd  freed  ofihe  charge, 
fai  the  cases  before  the  court  1  The  lessor  (Stephen  Van  Rensselaer)  lived 
until  1889 ;  so  his  assignment  (being  by  devise,  and  under  the  revised  statutes) 
was  valid,  to  give  his  right  of  action  to  his  assignee.  Nor  does  it  appear  that 
in  either  of  these  cases  the  lessee  assigned  or  transferred  the  title  to  the 
land,  prior  to  1806.  In  the  Bail  case  it  appears  in  proof  that  the  original 
lessee  hdd  the  land  uniH  leiihin  tweniy-Jhe  yecvrs,  bringing  it  down  to  a  time 
after  1830.  And  in  each  of  the  other  cases  the  arrears,  for  which  the  suit  is 
brought,  accrued  within  a  period  of  less  than  twenty  years ;  thus,  by  impli- 
cation, showing  the  adtud  payment  of  these  identical  rents,  down  nearly 
to  1840. 

Now,  even  if  either  of  these  lessees  had  granted  over  the  land  prior  to 
1806,  the  payment,  by  the  lessee's  grantee  or  assignee,  of  the  rent,  after  1806, 
or  at  any  tim^  after  he  took  his  assignment  or  deed,  is  an  acknowledgment 
that  he  took  the  land,  not  in  fee  simple  absolute,  but  subject  to  the  rent,  and 
under  his  contract  to  pcuy  the  rent  And,  by  estoppel,  he,  and  the  land,  would 
be  bound  by  the  privity  of  contrcut  (so  acknowledged)  whereby,  "  by  force 
of  the  writing,  the  land  is  charged  with  the  distress  and  re-entry."  There  is 
probably  no  one  instance  in  the  state,  where  the  rent,  reserved  by  any  lease 
in  fee,  has  not  been  paid  l^  the  terre-tenant,  long  after  1806.  And,  as  matter 
of  fact,  it  is  quite  notorious,  that  until  long  after  1880  the  grants  or  assign- 
nents  by  the  lessees  were  always  expressed  to  J>e  subject  to  the  rents,  &c.  of 
the  original  leaae  in  fee ;  referring  thereto  for  covenants  and  conditions  to  be 
k^t  by  the  assignee. 

But  were  this  not  so :  Is  the  act  of  1806  void  for  mierfering  with  vested 
rights,  by  retroaction  1  It  is  not  so  by  the  constitution  of  the  United  States, 
(8  DaUas,  886,  894,}  that  constitution  not  touching  the  supreme  authority— 
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xemedies  between  landlord  and  tenant  cannot  exist ;  and  tiie 
statute  remedy  (2  B.  8.  Ist  ed.  505 ;  4th  ed.  750)  is  not  capa- 
ble of  enforcement.  This  position  in  fact,  and  of  necessity, 
takes  the  ground  that,  though  called  a  lease,  it  is  really  a 
grant  in  fee  simple  absolute.     This  is  difficult  ground  to  main- 

the  actnal  sovereigDlj— ^f  a  state  legislatare,  any  furiher  than  its  mpr^u 
provisions  go.  Is  there  any  restriction  on  the  slaU  sov^reigntjft  in  the  hands 
of  its  representatiTes,  whereby  such  legislation  is  made  void  7  It  was  not  so 
held  in  the  case  of  Cdtder  v.  BuU,  (8  DaOas,  886.)  Nor  did  any  English  case, 
that  I  find,  ever  hold  that  an  assignee  of  a  lessee  by  assignment,  prior  to 
82  Hen.  8,  was  not,  by  that  statute  made  liable  to  the  action  for  rent,  &c., 
although  his  reUast  from  the  obligation  (by  reason  of  the  non-assignability  of 
the  right  thereto)  was  as  ab$oluU  as  can  be  any  estate  here  daimed  to  have 
become  vuted  under  the  statute  of  1787. 

Retroactive  remedial  statutes  are  not  of  very  rare  occurrence.  And  where 
they,  by  retroaction,  plainly  and  expressly  affect  prior  righiSt  and  mak9  n9W 
remedies f^comtA  find  themselves  bound  to  enforce  them.  In  1  HiU,  834,  it  is 
held  that  an  "  express  provision  was  allowed  to  have  such  an  operation," 
(citing  two  adjudged  cases.)  And  again,  in  2  B%a,  289 :  <'  it  is  a  general  rale 
that  a  statute  affecting  rights  and  liabilities  should  not  be  so  construed  as  to 
act  upon  those  already  existing.  To  give  it  that  effect,  the  statute  should  im 
Urfns  dedare  an  intention  so  to  act,"  And,  in  11  Paige j  408,  "  courts  of  just- 
ice will  apply  new  statutes  only  to  future  cases  which  may  arise ;  unUu  there 
is  something  in  the  nature  of  the  new  provisions  adopted  by  the  legislature, 
orinthe  language  of  such  new  statutes,  which  shows  that  they  feere  intended 
to  have  a  retrospective  operation,"  Taking  these  cases  to  be  sound  law,  there 
is  little  room  for  debate ;  for  there  can  hardly  be  fhuned  any  more  direct 
and  express  declaration  of  intent — any  more  express  provision — to  give  a  retro- 
active effect,  (that  is,  an  effect  on  aU  then  existing  leases  in  fee  reserving  rent, 
and  on  the  then  existing  assignments  thereof,)  than  those  of  the  act  of  1806. 
'*  Whereas  leases  in  fee  reserving  rents  have  long  since  been  in  use  in  this 
state,"  and  "  the  remedies  thereby  given  shaU  he  construed  to  extend  to  leases 
in  fee  reserving  rents,  any  la/Wj  usage  or  cuetom  to  the  contrary  thereof  ma^ 
withstanding." 

Nor  is  it,  in  reality,  any  attack  upon  a  vested  right  It  is  merely  prevent- 
ing a  construction  of  the  statute  of  1787,  (and  that  a  construction  not  of  the 
direct  purpose  of  the  act,)  from  giving  to  tbe  lessee  an  estate  deferent  from 
the  one  he  agreed  to  taJce,  and  from  thus  enabling  him  to  commit  a  ^ross 
wrong t  in  paXpaiite  evasion  of  his  own  sealed  covencofU.  It  is,  by  extending  the 
assignability  of  a  chose  in  action,  (as  our  code  has  since  done  on  a  much  more 
extended  scale,) — ^merely  compelling  the  Xand^  and  iis  owner^  to  fulfSH  the 
contract  of  purchase,  and  to  pay  the  interset  of  tk^ purchase  price,  of  that  for 
which  noprincipai  was  ever  paid. 
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tain,  wlien  the  express  statute  not  only  legalizes  them  as  leases, 
but  speaks  of  them  in  immediate  connection  with^  and  as  un- 
.  equivocally  leases,  as  leases  for  years.  The  very  nature  of  a 
lease  is  to  make  that  relation. 

It  is  not  allowable,  now,  to  say  that  tenure  (in  technical 
strictness,  and  according  to  its  feudal  meaning)  is  necessary  to 
that  relation.  That  technical  term  is  strictly /et^efa/,  and  by 
our  statute  has  ceased  to  exist  in  any  shape,  even  as  regards 
the  state.  The  duty  of  alliance,  the  only  duty  now  owed 
to  the  state,  is  common  to  every  citizen,  (independently  of  any 
holding  of  land,)  and  has  no  connection  with  the  land.  He 
no  more  holds  his  land  by  that  tenure,  than  he  does  his  horsa 
{See  Taylor's  Landlord  and  Tenanty  §§  10,  11.)  But  if,  de- 
parting from  this  technical  strictness,  the  word  is  used  to  mean, 
in  regard  to  land,  what  is  commonly  understood  by  it,  and 
what  alone  the  law  can  now  interpret  it  to  mean )  it  covers 
every  case  where  one  holds  land,  &c.,  of  or  from  another  upon 
any  terms  or  conditions,  or  subject  to  any  r*ervation,  whereby 
the  absolute  ownership  of  the  estate  is  qualified.  The  terms 
of  possession,  or  the  mode  and  limit  of  enjoyment,  being  par- 
cel of,  and  taking  the  shape  of,  a  contract,  (express,  or  im- 
plied, as  the  estate  or  the  case  may  be,)  constitute  a  lease,  and, 
the  parties  to  this  lease  are  in  the  relation  of,  and  are,  land- 
lord and  tenant.  {Taylor^a  Landlord  and  Tenant^  §  12.) 
Taylor  also  says  "the  payment  and  receipt  oirent  is  the  ordi- 
nary acknowledgment  of  a  tenancy."    {Id.  %  22.) 

But  were  a  technical  tenure  necessary  to  make  that  relation, 
the  revisers  (as  above  cited  as  to  §  4',)  show  the  lands  that  are 
held  under  these  leases  in  fee,  are  "subject  to  those  rents  and 
services  incidents  of  the  socage  tenure;"  which  incidents 
carried  with  themy  at  common  latOj  as  well  as  in  common 
sense,  the  relation  incident  thereto— inherent  in  the  incident 
of  liability  to  pay  rent  proper — ^the  relation  of  landlord  and 
tenant. 

But  our  statutes  will  sufficiently  explain  this  point  also ; 
and  that  in  the  very  statute  that  gives  ejectment  for  non-pay- 
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ment  of  rent,  (2  R,  8.  \st  erf.  505, 4th  erf.  750.)  In  the  first 
place  the  title  of  the  act;  ^^of  the  recovery  of  possession  of 
demised  premises  for  non-payment  of  rent  by  ejectment"  It 
has  no  qualification^  as  to  being  a  landlord's  remedy ;  thus 
conceding  that  he  who  is  entitled  to  the  rent,  is  entitled  to 
the  remedy.  In  its  first  section  (§  30,)  the  condition  on  which 
ejectment  may  be  brought,  is,  "if  the  landlord  has  a  subsist- 
ing right  by  law  to  re-enter  for  the  non-payment  of  such  rent" 
And  has  not  the  defendant's  whole  argument  proceeded  on 
the  basis  that  no  one  but  the  landlord  can  have  that  right  f 
And  is  that  not  one  of  the  rights  expressly  reserved  in  a  lease 
which  the  statute  says  is  good ;  (of  course,  making  good  all 
lawful  conditions  therein.)  And,  further,  the  statute  has 
made  this  very  right  of  entry,  in  such  a  lease^  assignor- 
ble,  with  its  remedies,  (§  23,  25,  as  above  cited,)  These 
two  sections  positively  give  this  remedy  by  entry,  (and  entry 
and  re-entry  are  all  one,  Littleton,  §  347,)  to  the  aeibignees 
of  lessors  in  fee,  its  their  lessor  had  it  (by  the  tenor  of  his 
lease)  thus  making  the  lessor  a  landlord. 

Again  {in  §  33,  p,  506,)  the  margin  of  first  edition,  pub- 
lished by  the  revisers,  (so  that  it  is  a  contemporaneous  con- 
struction of  the  surest  authority;)  had  "when  premises  to  be 
restored  to  tenant ;"  while  the  body  of  the  section  has  it, 
"premises  shall  be  restored  to  lessee"  The  same  section  says, 
when  possession  has  been  taken  "by  the  landlord,  the  lessee, 
his  assigns,  &c.,  may  pay  or  tender  to  the  lessor  all  the  rent 
in  arrear,"  &c.,  while  by  the  30th  section  the  rent  being  in 
arrear  to  the  landlord ;  and  he  having  sued  and  taken  pos- 
session ;  and  now,  to  recover  this  possession  from  him,  those  ar- 
rears of  rent  are  to  be  paid  to  the  lessor  ;  the  two  (landlord 
and  lessor,)  are  of  course  the  same  person,  and  a  lessor  is  none 
the  less  a  lessor,  for  having  given  a  lease  in  fee.  The  34th 
section  makes  this  equally  clear ;  and  the  whole  act,  as  well  as 
the  one  for  which  this  was  substituted,  (1 B,  L,  440,  Ac.,)  uses 
lessor  and  landlord,  and  lessee  and  tenant,  as  convertible  terms. 

Nothizig  but  the  somewhat  peculiar  nature  of  this  litigation 
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sotild  joBtify  going  into  such  details,  on  such  a  point ;  as,  for 
any  ordinary  purpose,  the  finst  maxim  of  all  construction 
would  suffice,  viz.,  that  words  are  to  be  taken  in  their  most 
usual  and  popular  sense,  until  some  cause  be  shown  to  the 
contrary.  And  no  one  will  pretend  that  in  the  usual  and 
popular  sense,  there  is  any  doubt  that  any  lessor  is  a  landlord, 
and  any  lessee  a  tenant ;  or  that  rent  is  paid  by  a  tenant  and 
received  by  a  landlord. 

Still  there  are,  in  this  state,  authorities  sufficient  to  settle 
this  question  for  this  state.  In  Van  Bensadaer  v.  Snyder, 
(3  Kern.  302,)  on  one  of  these  leases,  Gardiner,  Ch.  J.,  says, 
^'  the  contract  between  the  landlord  and  tenant  in  this  case 
provides,"  &c. ;  and  he  so  calls  the  parties  in  the  whole  decis- 
ion. In  Etint  V.  Comstock,  (15  Wend,  667,)  Nelson,  Ch.  J., 
speaks  of  premises  ^'  rented,"  or  "  let"  at  a  rent,  as  signifying 
the  relation  of  landlord  and  tenant,  to  found  summary  ejecU 
ment.  '  And  even  Depeyster  v.  Michaels^  (2  8dd,  467,)  while 
it  undoubtedly  decides  that  the  lessor  in  fee  had  no  reversion 
(sufficient  to  found  thereon  covenants  in  restraint  of  alien- 
ation;) and  that  between  such  lessor  and  lessee  there  was  no 
technical  English  tenure,  does  not  decide  that  they  are  not 
landlord  and  tenant.  But,  (page  507)  speaks  of  the  ^^  alien- 
ation of  the  tenant's  interest  in  the  land."  And  even  if  it  did 
say  what  is  claimed,  that  case  (decided  in  1852,)  cannot  over- 
rule 3  Kern.  303,  (decided  3  years  later.)  If  they  clash,  the 
former  is  overruled. 

But  it  is  claimed  that  the  statute  of  1846,  {Laws  <tf  1846, 
p.  369,)  having  abolished  distress  for  rent,  has  thereby  changed 
the  nature  of  this  rent.  One  view  of  this  is  answered  in 
Main  v.  Feathers,  (21  Barb.)  But  the  defendants  now  take 
another  view  of  that  act ;  and  take  us  baxik  of  the  statute, 
to  the  niceties  of  a  common  law  re-entry ;  giving  the  distinc- 
tion between  that  and  a  statute  re-entry.  About  this  there 
need  be  no  discussion.  This  action  is.  professedly  on  the 
statute ;  the  statute  having  substituted  an  ejectment,  (or  a 
statute  re-entry  hy  wU)  in  {dace  of  the  common  law  actual 
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re-entry  to  be  followed  by  ejectment  by  suit.  And  the  pre- 
amble to  §  23,  1  R.  L.  440,  in  lieu  of  which  §  30  (above 
cited)  was  enacted ;  says,  that  §  23  was  passed  to  avoid  "the 
niceties  that  attend  re-entries  at  common  law,  and  forasmuch 
as,  after  euch  re-entry  the  landlord  or  lessor  must  still  recover 
in  ejectment."  It  therefore  gave  ejectment  without  formal 
re-entry ;  L  e.  gave  re-entry  by  ejectment ;  and  I  confess  my- 
self unable  to  see  any  thing  in  the  new  application,  by  the 
defendants,  of  this  legal  fact.  They  say  the  l^islature,  in 
the  act  of  1846,  "  did  not  intend  in  the  use  of  the  word  re- 
entry, to  provide  a  new  action  of  ejectment.*'  Certainly  not 
But  they  meant  to  apply  a  known  action  in  a  new  way ;  (so 
that  abolishing  the  i-emedy  by  actual  distress,  should  leave 
the  landlord's  right  to  ejectment  for  rent  arrears,  substantially 
unimpaired,)  as  they  say  "  whenever  the  right  of  re-entry  is 
reserved  and  given  to  a  grantor  or  lessor  in  any  grant  or  lease, 
in  default  of  sufficiency  of  goods  and  chattels,  whereon  to  dis- 
train for  any  rent  due.  such  re-entry  may  be  made  at  any 
time  after  default  in  payment,  &c.,  provided  15  days'  pre- 
vious notice  of  such  intention  to  re-enter,  be  given  by  the 
grantor  or  lessor,  &c.,  notwithstanding  there  may  be  a  suffi- 
ciency of  goods,  &c."  Terms  so  broad  and  general,  would 
seem  quite  sufficient  to*  cover  a  statute  manner  of  malring 
such  re-entry,  as  well  as  a  common  law  one.  One  of  the 
judges  of  the  court  of  appeals,  (whose  long  holding  of  that 
office,  and  his  high  standing  there,  give  great  weight  to  his 
construction  of  any  statute,)  has,  by  placing  section  3  of 
1846,  as  section  10,  (2  R.  8.  651,  4Ah  ed.  by  H.  Denio  and 
Wm,  Traxyyy)  in  and  of  the  act  which  gives  this  statute  ^ect- 
ment,  shown  that  he  understood  it  to  apply  to  that  remedy ; 
not  to  repeal  the  9  preceding  sections,  as  it,  (the  act)  must, 
if  these  defendants  are  correct,  since  original  section  30  gives 
the  remedy  only  "  where  no  sufficient  distress  can  be  found  on 
the  premises." 

It  is,  besides,  decided  by  the  court  of  appeals,  (3  Kern. 
303,)  that  this  section  3,  of  1846,  amounts  to  saying  that 
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"  thereafter  the  tenant  could  not  have  a  suflScient  distress"  on 
his  premises.  This  being  so,  I  see  no  process  of  reasoning 
by  which  the  latter  statute  can  be  prevented  from,  in  eflfect, 
striking  out  of,  or  rendering  inoperative  in,  section  30,  the 
words  ^'  where  no  sufficient  distress,"  &c. ;  especially  as  it  had 
done  this  very  thing,  by  the  same  words  in  these  leases.  (See 
3  Kern.  303,  305.)  -  This  case  in  3  Kern,  however,  expressly 
holds,  that  the  statute  of  1846  having  taken  away  one  reme- 
dy, "  provided  a  new  remedy'**  for  the  case ;  which  remedy  is 
independent  of  the  contract.     (See  also  2  Barb.  319.) 

As  to  the  defendants'  points  in  regard  to  the  service  of  the 
15  days'  notice,  and  the  sufficiency  of  that  notice ;  were  their 
positions  sound  in  law,  some,  at  least,  of  them  are  not  true, 
in  these  cases,  as  to  the  fact. 

1.  They  say  it  is  not  alleged  to  have  been  served  on  the 
lessee  or  his  assigns,  &c.,  but  on  the  defendant,  who  is  not 
alleged  to  be  the  assignee,  but  merely  in  possession.  Now,  in 
the  case  of  Christie  and  others,  plaintiffs,  the  complaint,  (and 
the  case  comes  up  on  demurrer  to  it)  alleges  that  ever  since  the 
execution  of  the  original  lease,  the  premises  have  been  held  and 
occupied  by  the  lessee,  his  heirs  and  assigns,  under  said  lease ; 
and  the  same  complaint  says  ^^  the  said  defendant  is  in  pos- 
session ;"  of  necessity,  as  either  heir  or  assignee,  and  either  is 
within  the  statute.  In  the  case  where  Ball  is  defendant,  the 
complaint,  and  nothing  appears  on  the  trial  to  vary  it,  is 
perfectly  explicit  and  full.  At  folio  34,  5,  it  has  the  same 
averment  as  in  the  Christie  case,  of  continued  possession  in 
the  lessee,  his  heirs  or  assigns ;  at  folio  35,  6,  it  avers  that 
the  lessee's  interest,  &c.,  by  assignment  legally  made,  came  to 
and  vested  in  said  defendant ;  at  folio  39,  ^^  the  premises  of 
which  defendant  was  assignee  ;*'  and  ^^  after  the  defendant  be- 
came, and  while  he  was  assignee  as  aforesaid ;"  and  at  folio 
41,  "  the  plaintiff  gave  notix^e  in  writing  to  the  said  defend- 
ant and  said  John  BaU,  assignee  as  aforesaid.'' 

2.  That  it  was  not  served  till  after  the  rent  became  due ; 
and  that  the  notice  itself  shows  that  it  was  only  a  cautionary 
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notice,  that  if  thereafter  there  should  be  default  in  payment 
of  rent,  the  plaintiff  would  certainly  re-enter.  In  the  com- 
plaint against  Ball,  the  purport  only  of  the  notice  is  given, 
thus :  that  the  plaintiff  intended  to  re-enter  '^in  pursuance 
of  the  covenants,  reservations  and  conditions''  of  the  lease; 
while  in  the  suit  of  Christie  and  others,  plaintiffs,  this  pur- 
port is  more  fully  given;  ^^that  more  than  fifteen  days  prior 
to  the  commencement  of  this  action,  plaintiffs  served  a  notice," 
&c.,  declaring  that  plaintiffs  intended  to  re-enter  under  said 
lease,  unless  the  said  arrears  of  rent  ^should  be  paid  within 
fifteen  days  after  the  service  of  said  notice.  Yet  the  defend- 
ants say  this  is  not  a  notice  that  a  certain  amount  of  rent  is 
due,  and  if  not  paid  there  will  be  a  re-entry.  As  to  the  Ball 
case,  a  re-entry  in  pursuance,  &g.,  could  be  had  only  after 
breach ;  and  the  notice  must  be  read  as  meaning,  because  the 
covenants,  &c,,  had  been  broken.  A  notice  of  intention  to  re- 
enter, provided  default  should  thereafter  be  made,  would  be 
merely  a  bald  absurdity,  amounting  to  po  more  than  that  the 
plaintiff  considered  his  lease  and  its  covenants  valid  in  law. 
That  notice  might  as  well  be  given  fifteen  years  before  suit,  as 
fifteen  days.  But  aside  from  argument,  this  point  is  decided 
in  3  Kern,  304  and  306. 

The  point  that  the  plaintiff  by  serving  the  fifteen  days'  no- 
tice, required  by  the  statute  of  1846,  to  entitle  him  to  the  re- 
entry, waived  the  previous  forfeiture,  because  such  notice  is 
equivalent  to  accepting  rent,  as  an  acknowledgment  of  an  ex- 
isting tenancy,  certainly  has  the  merit  of  novelty,  in  this  coun- 
try. And  it  probably  has  not  in  any  other  country  had  a 
parallel  sinoe  an  English  court  held  that  making  the  affidavit, 
to  move  for  leave  to  plead  the  statute  of  limitations,  was  a 
waiver  of  the  defense  as  being  an  acknowledgment  of  the  debt, 
(4  Uastj  604.)  If  taking  the  course  prescribed  by  the  statute, 
to  avail  one's  self  of' the  statute  remedy,  be  a  waiver  of  the 
right  to  that  remedy,  then  the  statute  defeats  itadf,  and  is 
practically,  so  much  blank  paper. 

The  case  of  Depeyster  v.  MichaeU  on  one  of  these  leases  in 
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fee,  (2  Seid,  467,)  is  claimed  by  the  defendants  to  have  decided 
the  whole  controversy ;  and  in  their  favor.  It  decided  that 
the  plainti£b  have  not  a  reversion,  or  such  an  interest,  in  the 
land  as  will  enable  them  to  attach  thereto  conditions  that  are 
ctgainet  the  policy  of  the  law,  as  being  in  general  restraint  of 
alienatioa  But  it  goes  no  farther.  There  is  (in  that  case  or 
elsewhere,)  no  decision  or  intimation,  that  a  covenant  to  pay 
rent  (with  its  incidents)  is  in  restraint  of  alienation.  The  case 
jnst  cited,  says,  (at  page  507,)  ^'the  lessor's  right  of  entry  for 
breach  of  laswfuL  conditions,  is  not  defeated  or  impaired  by  the 
sale  of  the  lessee's  interest  in  the  land ;"  and,  ^^rent  is  separa- 
ble from  the  ownership  in  fee  of  the  land ;  but  the  right  of 
alienation  is  not.  The  reservation  of  rent  does  not  affect  the 
alienation  of  the  tenant's  interest  in  the  land ;"  and  it  then 
goes  on  with  clear  and  satisfactory  reasons  why  a  reservation 
of  part  of  sale  money,  {differing  from  reservation  of  rent,)  is 
illegal;  and,  on  page  508,  adds;  ^Hhe  covenant  of  the  lessee 
to  pay,  which  runs  vnth  the  land,  anh  the  lessor's  right  to  re- 
enter for  non-payment,  are  practically  a  sufficient  security  for 
the  rent ;"  and  until  the  defendants  get  that  case  reversed, 
such  security  will  be  found  sufficient. 

The  flirther  position,  that  we  have  no  estates  in  fee  upon 
condition,  finds  no  countenance  from  that  case.  And  the  case 
in  3  Kern.  302  decides  that  the  final  condition,  in  all  these 
leases  (one  entirely  separate  from  the  covenant  to  pay  rent 
with  its  condition  of  re-entry  for  non-payment  attached,)  is 
a  valid  condition,  for  this  very  purpose  of  re-entry  for  non- 
payment of  rent ;  that  being  the  very  point  of  the  case. 

As  to  the  ground,  (taken  at  various  stages  of  the  argument,) 
that  one  or  another  right,  or  right  of  action  is  not  assignahle; 
it  might  be  well  to  consider  that  the  code  has,  on  that  head, 
marvellously  little  of  the  common  law  aversion  ^^to  stirring  up 
of  suits,"  and  that  it  is  now  rather  difficult  to  find  any  right 
or  interest  that  is  not  assignable. 

I  am  unable  to  see  any  sound  reason,  or  find  any  binding 
dedsion,  that  would  autliorize  the  sustaimxig  of  either  of  the 
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demurrers ;  or  that  would  reverse  the  judgment  of  the  circuit 
against  Ball.  As  I  cannot  but  hold,  that  for  the  state  of  New 
York,  the  statutes  of  New  York  are  more  obligatory  than  all 
the  statutes  and  decisions  of  other  states  and  nations ;  and 
that  by  our  statutes  (certainly  since  1805,)  the  leases  in  ques- 
tion have  been  valid  as  leases ;  and  that  the  estates,  or  rights 
by  and  under  them,  (of  both  lessor  and  lessee,)  have  been 
assignable ;  and  that,  at  least  since  January  1st,  1830,  the 
statute  remedy  of  re-entry  by  ejectment  has  been  applicable 
by  and  to  the  parties  to  such  leases ;  which  remedy  is  not  im- 
paired by  the  statute  of  1846. 

In  Van  Rensselaer  v.  Hays — Judgment  at  the  circuit  should 
be  affirmed.  In  Van  Rensselaer  v.  Ball-^lSeyr  trial  denied. 
In  Van  Rensslaer  v.  Smith,  and  Christie  and  others  v.  De 
Friest,  the  decisions  overruling  the  demurrers  should  be 
affirmed. 

Wright,  J.  The  first  two  of  these  actions  are  to  recover 
arrears  of  rent ;  the  others,  ejectment  for  the  non-payment  of 
rent.  The  rent  was  reserved  in  grants  in  fee,  or  fee  farm 
leases,  of  parcel  of  the  manor  of  Kensselaerwick. 

The  original  indentures  granted  the  land,  with  the  appur- 
tenances, to  the  grantees  named  therein,  and  their  heire  and 
assigns  forever,  yielding  and  paying  therefor  a  perpetual  an- 
nual rent  in  wheat  and  fowls,  and  performing  annually  one 
day's  service  with  carriage  and  horses.  The  grantees  for  them- 
selves, their  heirs,  executors,  administrators  and  assigns,  cov- 
enanted to  pay  the  yearly  rent  so  reserved,  and  agreed  that 
if  such  rent  or  any  part  thereof,  happened  to  be  behind  and 
unpaid  for  the  space  of  twenty-eight  days  next  after  the  days 
of  payment,  it  should  and  might  be  lawful  for  the  grantor,  his 
heirs  and  assigns,  to  distrain  for  such  rent  in  arrear.  The  in- 
dentures also  provided  that  in  case  no  sufficient  distress  could 
be  found  on  the  premises,  or,  if  the  covenant  to  pay  the  rent 
should  be  broken,  then  it  should  be  lawful  for  the  grantor,  his 
heirs  and  assigns  into  the  whole  of  the  granted  premises,  or 
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into  any  part  thereof,  in  the  name  of  the  whole,  to  re-enter, 
and  the  same  to  have  again,  repossess  and  enjoy.  These  in- 
dentures were  executed  at  several  periods,  in  1790, 1792,  1794 
and  1796,  between  Stephen  Van  Rensselaer,  the  then  propri- 
etor of  the  lands  within  the  Rensselaerwick  patent,  and  the 
respective  grantees  named  therein.  The  plaintiffs  are  the 
devisees  or  assignees  of  the  original  grantor,  and  the  defendants 
the  assignees  of  the  original  grantees,  and  in  possession  of  the 
granted  lands,  or  a  part  thereof.  The  question  involved  is, 
whether  either  covenant  or  ejectment  can  be  maintained 
against  such  assignees,  by  the  devisees  or  assignees  of  the  orig- 
inal grantor.  It  is  not  controverted  that  if,  under  and  by 
virtue  of  the  indentures,  the  relation  of  landlord  and  tenant 
was  created,  and  is  subsisting,  the  assignee  of  the  land  cannot 
defend  himself  against  the  covenant  to  pay  rent,  as  such  cov- 
enant would  run  with  and  fasten  upon  the  estate  or  lands,  in 
the  hands  of  the  assignee.  Neither  is  it  denied,  that  if  the 
relation  of  landlord  and  tenant  exists,  and  the  statute  remedy 
by  ejectment  subsists  unimpaired,  ejectment  may  be  main- 
tained. 

Undoubtedly,  in  an  indenture  of  this  character,  conveying 
lands  in  fee,  the  covenants  in  respect  to  the  payment  of  rent 
contained  therein,  would  personally  bind  the  covenantor.  A 
covenant  to  pay  rent,  however,  is  a  mere  chose  in  action,  and 
at  common  law  was  not  assignable.  As  an  exception  to  the 
principle,  the  common  law  permitted  the  transfer  of  covenants, 
not  by  the  direct  operation  of  an  assignment,  but  as  incident  to 
land  when  passed  by  assignment ;  provided  they  were  of  that 
nature,  capable  of  running  with  land.  (Notes  to  Spencer's 
ca^e,  Smith's  Lead,  Cos,  Am.  ed,  of  1847,  135.)  Of  course, 
without  this  capacity  of  running  with  the  land,  there  could 
be  no  remedy  by  action  on  the  covenant,  except  between  the 
covenantor  and  covenantee.  The  capacity  only  exists  when 
the  covenant  concerns  or  affects  the  land ;  but  it  has  been 
held  that  it  is  to  be  regarded  as  affecting  the  land  though  not 
directly  to  be  performed  upon  it,  provided  it  tend  to  increase 


166  OASES  IN  THE  SUPREME  COURT. 

Tan  Rensselaer  v.  Smith.    * 

or  diminish  its  value  in  the  hands  of  the  holder.  It  is  claimed 
that  there  is  still  another  rule  applicable  to  this  class  of  cove- 
nants, viz:  that  "independently  of  tenure  and  consequent 
privity  of  estate,  or,  at  all  events,  of  such-a  relation  between 
the  parties,  as  wotild  agreeably  to  the  feudal  law  have  created 
tenure  and  privity  of  estate,  the  covenants  only  run  with  the 
land,  when  and  as  for  the  benefit  of  the  land.  For  the  pur- 
pose of  imposing  a  charge  or  burden  upon  the  land,  they  never 
run."  If  this  restriction  rests  on  authority,  it  would  seem  to 
foUow,  that  when  the  land  is  conveyed  in  fee  at  the  time  of 
making  the  covenant,  it  will  not,  when  the  principles  of  the 
English  statute  quia  emptores  are  in  force,  run  with  the  land 
on  a  subsequent  conveyance,  as  to  its  charge  or  burden,  as,  it 
has  been  thought,  since  that  statute,  a  conveyance  in  fee  cre- 
ates no  tenure  or  privity  of  estate,  and  consequently  only  the 
benefits  of  the  covenant  can  be  attached  to  the  estate.  A 
covenant  to  enure  to  the  benefit  of  a  stranger  to  the  estate, 
would  not  run  with  the  land  as  to  its  charge  or  burden.  So, 
also,  it  seems  theoretically  plausible,  that  if  a  grantor  conveys 
his  whole  estate,  reserving  nothing  of  the  estate  or  lands  in 
himself,  he  cannot  charge  or  burden  the  land.  In  the  hands  of 
an  assignee,  even  by  a  covenant  in  the  deed  of  conveyance  ;  for 
having  parted  with  his  entire  interest,  reserving  nothing,  he  is 
as  much  a  stranger  to  the  land  as  though  he  had  never  owned 
it,  and  has  no  estate  to  which  the  covenant  can  attacL  The 
defendants  contend,  that  whilst  the  direct  object  of  the  English 
statute  of  quia  emptores  terrarum^  (18  Edw,  1,)  was  to  pre- 
vent subinfeudations,  its  indirect  and  consequential  effect  was 
to  make  a  grant  in  fee  a  conveyance  of  \\iq  grantor's  entire  in- 
terest, and  as  covenants  could  only  pass  as  incidents  to  some 
estate  of  the  party  in  whose  favor  they  were  made,  such  grantor 
was  left  without  any  estate  to  which  covenants  or  conditions 
could  be  annexed. 

It  is  urged,  also,  that  the  indirect  consequence  of  leaving 
the  grantor  and  covenantee  with  no  estate,  was  to  remove  the 
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only  fotmdatioii  upon  which  covenants  and  conditions  could 
he  imposed. 

By  the  common  or  feudal  law,  no  grant,  whether  in  fee,  or 
for  life  or  years,  created  any  other  relation  than  that  of  land- 
lord and  tenant.  A  grant  in  fee  did  not  pass  the  right  of 
property,  but  only  the  right  of  possession.  The  grantor  re- 
mained the  lord  of  the  soil,  notwithstanding  the  grant.  There 
was  tenure  or  privity  of  estate  between  the  grantor  and  grantee, 
constituted  by  the  one  party  having  the  right  of  property,  or, 
as  more  commonly  called  the  reversion,  and  the  other  the  right 
of  possession,  subordinate  to  the  reversion  or  right  of  properly. 
At  the  termination  of  a  lease  for  life  or  years,  the  soil  reverted 
to  the  lord,  and  in  a  grant  in  fee,  or,  as  it  was  anciently  call- 
ed, a  fee  farm  grant,  there  was  a  possibility  of  reverter  by 
escheat.  One  of  the  incidents  of  feudal  tenure  was  eacJieaty 
or  the  reversion  of  the  estate  on  a  grant  in  fee  simple,  upon  a 
failure  of  the  heirs  of  the  owner.  The  escheat  was  originally 
called  the  reversion.  (Litt.  §§  214  to  217.  StUler^a  note  to 
Co.  Lite.  192  a;  3  Kenty  496,  506  ;  Burgeaa  v.  Wheat,  1  W. 
Black.  133.)  Even  if  no  services  were  reserved  on  a  feofi&nent 
in  fee,  there  was  still  a  tenure  created^  (Litt  §  216.  2  Inst. 
275,  511.  Co.  Litt.  143  a.)  The  nature  of  the  feoffor's  priv- 
ity with  the  estate  conveyed,  whether  in  fee,  or  for  life  or 
years,  was  such  as  to  make  any  service,  charge  or  rent  which 
he  reserved  on  the  conveyance  a  rent  service,  for  which,  with- 
out a  clause  of  distress  in  the  deed  under  which  it  arose,  he 
might  distrain  of  common  right.  {Litt.  §  216.  Crilbert  on 
Rents,  12.)  To  have  constituted  a  rent  service,  it  was  enough 
that  a  reversionary  interest  remained  in  the  grantor  or  lessor; 
and  the  right  to  the  eacheaii  in  the  grantor  in  all  conveyances 
in  fee,  with  a  rent  reserved,  was  sufficient  estate  in  the  grantor 
to  constitute  privity  with  the  grantee,  and  to  carry  the  relaticxi 
of  lord  and  tenant  to  their  respective  assignees,  and  also  the 
covenant  or  any  other  covenant  concerning  the  land,  along  with 
the  land. 

The  indentures  in  these  oases,  or,  as  they  are  ordinarily 
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called^  manor  leases,  though  grants  in  fee,  would  indisputa- 
bly, at  common  law,  have  created  the  relation  of  landlord 
and  tenant,  and  the  rent  reserved  would  have  been  a  rent 
service.  If  a  rent  service  still,  or  the  relation  of  landlord  and 
tenant,  subsists,  or  the  grantor  and  his  assigns  retain  any 
estate  or  reversionary  interest  in  the  lands  whatever,  sufficient 
to  carry  a  covenant  to  pay  rent,  it  is  conceded  there  is  no 
defense  to  these  actions.  A  still  further  concession  may  be 
made,  that  unless  the  British  statute  of  quia  emptores  was 
in  force  in  the  colony  before  the  revolution,  or,  since  the  rev- 
olution, a  change  had  been  wrought  in  the  common  law,  by 
statute,  precisely  equivalent  to  that  produced  by  the  English 
statute,  there  is  no  defense.  Unless  one  or  the  other  of 
these  things  appear,  the  common  law  relation  of  landlord 
and  tenant  subsisted  between  the  original  grantor  and  grantees, 
and  the  rent  oovenant,  in  the  original  indentures,  passed  as 
to  its  burden  to  the  assignee  of  the  lands. 

It  has  been  assumed,  heretofore,  that  the  statute  quia 
emptores,  enacted  in  England,  in  1290,  was  never  in  force  in 
the  colony  of  New  York.  Indeed  this  is  now  conceded.  The 
colonial  government  created  manorial  tenures.  The  statute 
concerning  tenures,  passed  in  1787,  recognizes  the  existence 
of  these  manorial  tenures  within  the  state.  This  statute, 
therefore,  did  not  and  could  not  affect  fee  farm  grants  or  leases. 
The  rules  of  the  common  law  applied  to  them.  They  were 
fee  farm  estates  in  land,  reserving  rent  as  a  consideration  for 
the  grant.  The  rent  reserved  was  a  rent  sen^ice;  and  the 
covenant  to  pay  fastened  itself  upon  and  ran  with  the  land. 

It  was  a  real,  as  distinguished  from  a  personal  covenant, 
binding  the  assignee  as  to  its  burden.  The  grantor  was  entitled 
to  the  rent  and  services  incident  to  tenure  in  socage,  and  to 
the  reversion  or  escheat.  Such  was  the  condition  of  things 
up  to  the  organization  of  the  state  government.  In  1779  a 
statute  was  passed  transferring  the  seignory  of  all  lands  within 
the  state,  and  the  escheat,  to  the  people,  from  the  9th  July, 
1776.    In  1787  another  law  was  enacted,  entitled  "  An  act 
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concerning  tenures."  The  first  section  of  the  act  was  sub- 
stantially a  transcript  of  the  English  statute  of  quia  emptor es; 
the  second  abolished  military  tenures,  and  all  their  incidents, 
from  the  30th  August,  1664,  and  also  tenure  in  socage  in 
capitCy  with  aU  the  fruits  and  consequences ;  the  third  con- 
verted all  manorial  and  other  tenures  into  free  and  common 
socage;  the  fourth  required  all  conveyances  and  devises  of 
any  manor  lands,  &c.  theretofore  made,  to  be  expounded  as 
if  the  said  manors,  lands,  &c.  had  been  held  from  the  begin- 
ning in  free  and  common  socage  only ;  the  fifth  declared  that 
the  act  should  not  be  construed  to  take  away  or  discharge 
any  rents  certain,  or  other  services,  incident  to  or  belonging 
to  tenure  in  common  socage,  due  to  the  person  previously  en- 
titled to  them,  or  thfe  fealty  or  distresses  incident  thereunto. 
"These  statutes,"  says  Judge  Euggles,  in  Be  Peyster  v. 
Michael,  (2  Selden,  467,)  "performed  the  same  functions 
and  wrought  the  same  changes  in  the  feudal  tenures  of  this 
state,  as  the  statute  of  quia  emptores  did  in  England.  They 
put  an  end  to  all  feudal  tenure  between  one  citizen  and  an- 
other, and- substituted  in  its  place  a  tenure  between  each  land- 
holder and  the  people,  in  their  sovereign  capacity."  Their 
effect,  unquestionably,  was  to  abolish  feudal  and  substitute 
allodial  tenure;  but  whilst  destroying  the  former  system, 
some  of  its  incidents  were  preserved.  Bents  certain,  or  other 
services,  incident  or  belonging  to  tenure  in  common  socage, 
were  excepted  from  the  effect  of  the  statute,  and  the  rights 
of  the  grantor  of  lands  in  fee,  or  for  life  or  years,  at  common 
law,  in  this  respect  preserved,  with  the  feudal  incidents  of 
fealty  and  distress.  It  was  not  the  intention  of  the  statutes 
to  divest  the  proprietor  of  manor  lands  of  property  in  such 
lands,  but  to  declare  that  all  lands  within  the  state  should  be 
held  in  free  and  common  socage  only,  and  preserving  the  feu- 
dal incidents  of  fealty  and  distress.  It  is  true  that  their  in- 
direct and  consequential  effect  upon  a  grant  in  fee  of  manor 
lands,  reserving  rent,  was  to  divest  the  grantor  of  the  escheat; 
but  it  is  quite  apparent  that  in  respect  to  lands  before  hdd 
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under  feudal  tenure,  even  in  case  of  a  grant  in  fee,  it  was  not 
intended,  by  any  thing  in  the  statutes,  to  work  a  change  of 
the  technical  relation  of  landlord  and  tenant.  Indeed  the  act 
concerning  tenures  recognizes  that  relation  as  existing,  and  to 
continue  to  exist,  and,  in  adopting  allodial  tenure,  provided 
that  nothing  contained  in  the  act  should  be  construed  to  take 
away  or  dischai^e  rents  certain,  or  other  services  incident  to 
the  tenure  in  common  socage,  due  or  to  grow  due  to  any 
mesne  lord,  or  other  private  person,  or  the  fealty  or  difltress 
incident  thereunto.  The  design  was  to  make  the  people  the 
chief  lords  of  the  fee,  and  entitled  to  the  escheat  of  all  lands 
within  ^he  state ;  to  strip  from  the  manor  grants  the  char- 
acteristics of  military  tenure,  and  tenure  in  socage  in  capites 
with  its  fruits  and  consequences;  but *not  to  destroy  tenure 
utterly,  and  the  relation  of  landlord  and  tenant.  Indeed  rent 
service  was  an  incident  of  the  socage  tenure  which  was  pre- 
served. That  the  effect  of  the  statutes  was  not  supposed  to 
be,  in  case  of  a  manor  grant  in  fee,  reserving  rent,  to  change 
the  legal  relation  of  the  parties  to  such  grant,  from  that  of 
landlord  and  tenant  to  that  of  vendor  and  vendee^  but  such 
grants  were  regarded,  as  in  England,  as  fee  farm  demises,  un- 
der which  a  tenancy  existed,  is  apparent  from  the  latter  act. ' 
The  view  is  strengthened  by  subsequent  l^islative  declaration. 
In  1788  an  act  was  passed  to  enable  grantees  of  reversions  to 
take  advantage  of  the  conditions  and  covenants  to  be  per- 
formed and  kept  by  lessees.  It  empowered  such  grantees,  as 
against  the  lessees,  their  heirs  or  assigns,  to  enter  for  the  non- 
payment of  rent,  and  gave  them  the  same  remedy,  by  action 
against  the  said  lessees  or  termors,  and  grantees,  their  ex- 
ecutors, administrators  and  assigns,  as  the  lessors  or  grant- 
ors themselves  ought,  should  or  might  have  enjoyed.  {Laws 
of  New  York,  Kent  &  Badcliff,  vol.  1,  p.  105.)  In  1805 
another  act  was  passed,  extending  all  the  provisions  of  the 
last  mentioned  statute,  as  well  to  grants  or  leases  in  fee,  re- 
serving rents,  as  to  leases  for  life  or  years,  any  law,  usage  or 
oustom  to  the  contnury  ndtwithstanding.    This  act  was  pi©- 
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ceded  by,  and  connected  with,  a  preamble  as  follows :  "  Where- 
as, it  hath  been  doubted  whether  the  provisions  contained  in 
an  act  entitled  'an  act  to  enable  grantees  of  reversions  to  take 
advantage  of  the  condition  to  be  performed  by  lessees,'  here- 
by intended  to  be  amended,  extend  to  any  but  assignees  of 
reversions,  dependent  on  estates  for  life  or  years ;  and  whereas, 
leases  or  grants  in  fee,  reserving  rents,  have  long  since  been 
in  use  in  this  state,  and  to  remove  all  doubts  respecting  the 
construction  of  the  aforesaid  act,  be  it  enacted,"  &c.  (4  Weln 
8ter  <k  Skinner's  Laws,  264.)  The  English  statute  (32  Hen.  8, 
ch.  34)  only  extended  to  assignees  of  the  rent  and  reversion 
where  the  lease  was  for  life  or  years,  the  right  to  take  advan- 
tage of  the  covenants  in  the  leases.  This  act  placed  grants 
or  leases  in  fee  on  the  same  footing. 

The  operation  of  the  statute,  as  amended,  upon  the  grants 
now  in  question,  was  to  continue  the  relation  of  landlord  and 
tenant  between  Stephen  Van  Bensselaer  and  his  grantees  in 
fee,  where  rent  was  reserved,  with  a  condition  of  entry  for 
non-payment  of  rent,  and  to  make  the  grantor's  or  lessor's  in- 
terest in  Buch  a  grant  or  lease,  an  entity  assignable,  with  its 
remedies,  as  against  the  assignees  of  the  grantee  or  lessee,  to 
be  enforced  by  entry  for  non-payment  of  rent,  or  other  forfeit- 
ure. The  grants  in  fee  were  put  on  the  same  footing  as 
indentures  of  lease  for  life  or  years,  and  the  like  character  of 
assignabibty  attached  to  them. 

They  were  called  leases  or  grants  in  fee,  and  the  grantees 
treated,  not  as  the  absolute  owners  of  the  land  in  fee  simple, 
owing  no  service  or  duty  to  any  one,  but  as  lessees  and  ten- 
ants of  land  charged  with  the  covenant  to  pay  an  annual 
rent,  and  with  the  further  condition  imposed,  of  entry  for' 
the  non-payment  of  such  rent.  The  indirect  consequences  of 
the  statutes  concerning  tenures  and  escheats,  may  have  been 
to  take  from  the  grantor  in  fee  the  escheat,  or  possibility  of 
reverter,  which  created  privity  of  estate  at  common  law;  but 
it  seems  to  me  that,  whilst  taking  from  him  the  escheat,  the 
l^islatore  intended,  and  were  suooessfrd,  in  continuing  privity 
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of  estate,  as  much  between  grantor  and  grantee  in  fee  of 
manor  lands,  reserving  rents  as  in  leases  for  life  or  years. 
There  never  was  any  doubt  of  the  existence  of  this  privity  in 
the  case  of  a  grantor  or  lessor  for  life  or  years.  He  was  the 
owner  of  the  reversion.  By  the  act  of  1788  the  grantee  or 
assignee  of  the  reversion,  his  heirs  and  assigns,  were  enabled 
to  have  and  enjoy  like  advantages  by  entry  for  non-payment 
of  rent,  and  action  for  non-performance  of  conditions,  cove- 
nants and  agreements  contained  and  expressed  in  their  leases, 
demises  or  grants,  against  the  lessees  and  grantees,  and  their 
assigns,  as  the  lessors  and  grantors  themselves,  or  their  heirs 
or  successors,  might  have  had  or  enjoyed  at  any  time,  in  like 
manner  and  form  as  if  the  reversion  of  such  lands  had  re- 
mained or  continued  in  the  same  lessors  or  grantors.  In 
1805  it  was  doubted  whether  these  provisions  extended  to  any 
but  assignees  of  reversions  dependent  on  estates  for  life  oi 
years,  and  as  leases  or  grants  in  fee,  reserving  rents,  had  long 
been  in  use  in  the  state,  to  remove  all  doubts,  the  l^sla- 
ture  applied  the  provisions  and  remedies,  as  well  to  grants  or 
leases  in  fee,  reserving  rent6,  as  to  leases  for  life  or  years. 
Here  was  a  legislative  recognition  of  grants  in  fee,  reserving 
rents,  as  valid  and  subsisting  in  the  hands  of  the  assignees 
of  both  parties  to  them ;  while  the  provisions  of  a  statute 
enabling  grantees  of  reversions  to  hold  rights,  and  enforce  cer- 
tain remedies,  by  reason  of  being  assignees  of  reversions,  were 
applied.  The  eifect  would  seem  to  have  been  to  make  the 
grantors'  or  lessors'  interest  in  the  grant,  pro  hac  vice,  equiv- 
alent to  a  reversion.  The  people  of  the  state  having  taken 
the  escheat  of  all  lands  to  themselves,  and  thereby  removed 
the  common  law  foundation,  on  which  privity  of  estate  be- 
tween grantor  and  grantee  in  fee  of  manor  lands  rested,  by 
operation  of  subsequent  statutes  that  privity  was  continued. 
These  statutes  were,  in  substance,  re-enacted  in  1813,  and 
again  in  the  revised  statutes.  Indeed  upon  the  revision  of 
the  statutes,  in  1830,  the  ^^  Act  concerning  tenures*'  was  re- 
pealed, (3  B.  S.  129,)  at  the  suggestion  of  the  revisOTs,  and 
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with  the  view  of  subjecting  all  lands  to  the  rents  and  services 
which  had  before  obtained  amongst  the  citizens  of  the  state, 
and  the  rights  annexed  thereto  by  the  common  law,  whilst 
abolishing  feudal  tenures,  with  their  incidents,  it  was  enacted 
that  such  abolition  should  not  take  away  or  discharge  any 
rents  or  services  certain,  which,  at  any  time  before,  had  been, 
or  thereafter  might  be,  created  or  reserved.  {Revisers*  Re-- 
ports,  part  2,  cA.  1.  1  R.  S.  718,  §  4.)  The  relation  of 
landlord  and  tenant  was  preserved,  as  well  in  respect  to  grants 
or  leases  in  fee,  reserving  rents,  as  to  leases  for  life  or  years. 
Such  grant  was  treated  as  a  demise  of  the  premises  holden. 
It  was  styled  indiscriminately  a  grant  or  lease;  and  like 
characteristics  of  assignability  given  to  it.  (1  R.  S,  747, 
§§  23,  24,  25.)  This  relation  of  landlord  and  tenant  between 
the  parties  to  a  grant  in  fee,  reserving  rent,  would,  agreeably 
to  the  feudal  law,  have  created  tenure  and  privity  of  estate ; 
and  as  the  relation  has  been  carefully  guarded  and  preserved 
by  statute,  in  respect  to  grantor  and  grantee  in  such  convey- 
ances, and  their  respective  assignees,  I  cannot  see  how  they 
are  to  be  treated  and  considered  only  as  vendor  and  vendee 
of  the  lands,  between  whom,  confessedly,  there  would  be  no 
privity,  or  any  interest  or  estate  left  in  the  grantor,  whereby 
conditions  might  be  imposed,  or  the  burden  of  covenants  at- 
tached to  the  land.  If  privity  of  estate  be  the  result  of  ten- 
ure, and  to  constitute  such  privity  the  position  of  the  parties 
must  be  such  as  would  formerly  have  given  rise  to  the  rela- 
tions of  tenure,  it  seems  to  me  that  this  has  been  effected  by 
statute.  If  a  tenure  (according  to  the  feudal  meaning)  be 
necessary  to  constitute  the  relation  of  landlord  and  tenant, 
lands  held  under  grants  or  leases  in  fee,  with  reservations  of 
rent,  have  been,  by  statute,  expressly  subjected  to  the  inci- 
dents of  socage  tenure,  viz :  rents  and  services ;  and  those 
incidents  at  common  law  carried  with  them  the  technical  re- 
lation, whether  the  rent  reserved  in  a  grant  in  fee  would, 
at  common  law,  be  a  rent  service  or  a  rent  charge.  The  pro- 
visions of  the  statute  alluded  to,  assimilate  a  rent  reserved 
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upon  a  conveyance  in  fee  to  one  accompanied  by  a  reveraion, 
and  apply  the  relations  and  incidents  of  an  indenture  of  the 
latter  description  to  one  of  the  former. 

At  common  law  a  covenant  ran  with  the  land,  and  carried 
with  it  a  consequent  right  of  suit,  where  there  was  an  accom- 
panying conveyance  of  the  land  to  the  covenantor.  The  per- 
formance of  the  covenant  was  regarded  as  part  consideration 
for  the  conveyance,  without  which  it  would  not  have  been 
made.  The  statute  of  quia  emptores  destroyed  tenure  as  be- 
tween feoffor  in  fee  and  feoffee,  changing  rents  service  into  rents 
charge,  and  as  it  is  claimed,  constituting  the  grantor  in  fee  in 
effect  a  vendor  of  land  instead  of  the  landlord,  and  the  grantee 
a  vendee  instead  of  a  tenant.  That  statute  never  had  any  ex- 
istence here.  Our  statutes  put  an  end  to  the  feudal  system 
and  technical  feudal  tenure,  and  substituted  tenure  between 
each  landholder  and  the  state.  Tet  some  of  the  incidents  of 
feudal  tenure  were  preserved.  The  abolition  of  feudal  tenures 
was  not  to  be  construed  so  as  to  take  away  or  discharge  rents 
certain  or  other  services  incident  or  belonging  to  tenure  in 
common  socage,  or  the  fealty  or  distresses  incident  thereunto. 
The  relation  of  landlord  and  tenant  was  to  continue  to  exist 
With  respect  to  leases  for  life  or  years,  it  has  never  been 
doubted  as  existing,  notwithstanding  the  entire  system  of 
feuds,  if  it  ever  practically  existed  in  the  colony,  has  long 
since  been  abolished  in  the  state.  Tenure,  within  feudal  mean- 
ing, has  long  been  unknown,  yet  the  feudal  relation  as  regarded 
lessors  and  lessees  for  life  or  years,  is  conceded  to  have  always 
existed.  Rents  certain  and  other  services  incident  or  belong- 
ing to  tenure  in  common  socage,  had,  prior  to  the  act  of  1787, 
been  legally  reserved  in  leases  or  grants  in  fee,  as  in  those  for 
life  or  years,  and  they  with  the  feudal  remedies  were  not  taken 
away  and  discharged  more  in  the  former  than  in  the  latter 
case.  It  is  true  that  by  giving  the  eaeheai  of  all  lands  in  the 
state  to  the  people,  what,  in  feudal  meaning,  was  knovm.as 
the  reversion  of  a  grantor  in  fee  reserving  rents  was  taken  away ; 
but  still  in  regard  to  such  grants  under  the  operation  of  our 


AlBAlinr— MAY,  1868.  176 


Yftn  Beiuselaer  v.  Smith. 


statutes  the  eti^t  was  not  to  disBolve  the  relation  of  landlord 
and  tenant,  so  as  to  make  such'a  grant,  what  it  was  never  in- 
-tended  to  be  by  the  parties,  an  unconditional  parting  by  the 
grantor  with  his  entire  estate  or  interest  in  the  lands,  so  that  in 
iJie  hands  of  an  assignee  there  would  be  nothing  left  to  which  a 
covenant  or  condition  could  attach.  Bents  and  services,  inci* 
dents  of  socage  tenure,  reserved  in  grants  in  fee,  and  fealty  and 
distress,  incidents  of  feudal  tenure,  and  the  conditions  of  entry 
for  non-payment  of  rent,  were  to  be  unaffected,  by  transfer- 
ring the  escheat  from  the  grantor  of  the  fee  to  the  state.  That 
the  relation  of  landlord  and  tenant  was  r^arded  asiiubsisting, 
as  well  in  case  of  grants  in  fee,  reserving  rents,  as  in  leases  for 
life  or  years,  is  manifest  from  early  legislative  action.  The 
former  were  placed  on  the  same  footing  with  the  latter.  They 
-were  declared  to  be  valid  subsisting  leases  in  the  hands  of  the 
assignee  of  both  gipantor  and  grantee,  and  the  like  rights,  re- 
lations and  remedies  attached  to  them.  '  If  this  was  not  wholly 
done  by  legislation  prior  to  1830,  it  was  then  finally  accom- 
plished. The  very  grants  in  these  cases  were  l^alized  as 
leases ;  and  in  the  entire  abolition  of  feudal  tenures,  it  was 
enacted  that  such  abolition  should  not  take  away  or  dischaige 
any  rents  or  services  certain,  which  at  any  time  before  had 
been  or  might  thereafter  be  created  or  reserved.  (1  B.  8, 718, 
§  4 ;  id.  747,  §§  23,  24,  25.)  If  rents  or  services  certain,  be- 
fore created  or  reserved,  were  not  to  be  taken  away  or  dis- 
charged, by  a  radical  change  in  the  tenure  by  which  property 
was  held,  it  would  seem  to  follow  that  the  same  rights,  rela- 
tions, and  remedies  by  action  or  otherwise,  were  necessarily 
retained. 

The  cpvenants  to  pay  rent  in  the  cases  we  are  considering 
run  with  the  land,  as  to  their  burden,  and  may  be  enforced  as 
against  the  respective  assignees.  If  by  force  of  our  statutes 
privity  of  contract  was  not  transferred  as  between  the  as- 
signees of  the  grantor  and  grantee,  in  the  indentures,  there  is 
privity  of  estate.  Under  our  laws  the  relation  of  landlord  and 
tenant  is  made  to  exist  as  between  the  grantor  and  grantee  in 
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a  conveyance  hi  fee,  of  manor  lands,  reserving  fents.  A  stat- 
ute privity  is  created,  enough  to  pass  a  covenant  to  pay  rent 
to  each  subsequent  assignee  of  the  land  conveyed. 

The  revised  statutes  authorized  an  action  of  ejectment,  to  re- 
cover the  possession  of  demised  premises,  whenever  any  half 
year's  rent  or  more  should  be  in  arrear  from  any  tenant  to  his 
landlord,  and  no  sufficient  distress  could  be  found  on  the  prem- 
ises to  satisfy  the  rent  due,  provided  the  landlord  had  a  subsist- 
ing right  by  law  to  re-enter  for  the  non-payment  of  such  rent ; 
and  the  service  of  such  a  declaration  in  such  action  was  to  be 
deemed  and  stand  instead  of  a  demand  of  the  rent  in  arrear 
and  of  a  re-entry  on  the  demised  premises.  (2  jB.  S.  505, 
§  30.)  This  statute  only  applied  to  cases  where  the  conven- 
tional relation  of  landlord  and  tenant  existed.  That  relation 
has  always  been  assumed  by  the  courts  to  exist,  under  and  by 
virtue  of  the  manor  grants  in  fee  reserving  rents ;  and  I  have 
endeavored  to  satisfy  myself  that  that  assumption  was  well 
founded.  In  1846  the  legislature  abolished  the  remedy  by 
distress  for  rent,  rendering  it  impossible  that  there  could  be 
any  "sufficient  distress"  on  or  off  the  premises.  The  land- 
lord was  deprived  of  the  power  to  distrain,  and  the  tenant  of 
his  power  to  comply  with  his  agreement  to  keep  "sufficient 
distress"  on  the  premises  to  satisfy  rent  in  arrear.  But  whilst 
abolishing  distress  as  a  remedy,  the  legislature  declared  that 
"whenever  the  right  of  re-entry  is  reserved  or  given  to  a  grantor 
or  lessor,  in  any  grant  or  lease,  in  default  of  a  sufficiency  of 
goods  and  chattels  whereon  to  distrain  for  the  satisfaction  of 
any  rent  due,  such  re-entry  may  be  made  at  any  time  after  de- 
fault in  the  payment  of  such  rent,  provided  fifteen  days'  pre- 
vious notice  of  such  intention  to  re-enter,  in  writing,  be  given 
by  such  grantor  or  lessor,  or  his  heirs  or  assigns,  to  the  grantee 
or  lessee,  his  heirs,  executors,  administrators  or  assigns,  not- 
withstanding there  may  be  a  sufficiency  of  goods  and  chattels 
on  the  lands  granted  or  demised,  for  the  satisfaction  thereof." 
I  do  not  think  the  effect  of  this  statute  was  to  repeal  the  arti- 
cle of  the  revised  statutes,  entitled  "of  the  recovery  of  the  po*- 
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session  of  demised  premises  for  non-payment  of  rent/'  The 
effect  rather  was  to  render  inoperative  the  words  in  §  30^  ^^and 
no  sufficient  distress  can  be  found  on  the  premises/'  &c.  As 
the  law  stood  prior  to  1846,  the  landlord,  for  condition  broken, 
might  have  proceeded  at  common  law,  or  under  the  statute, 
to  re-enter  and  repossess  himself  of  the  premises.  The  tenant 
covenanted  to  pay  the  rent,  and  further  stipulated  that  if  he 
broke  the  covenant  the  grantor  might  re-enter.  He  also 
agreed  that  a  sufficient  distress  should  always  be  found  on  the 
premises  to  satisfy  any  rent  in  arrear.  The  legislature,  in 
1846,  abolished  the  remedy  by  distress  for  rent ;  thus  practi- 
cklly  rendering  it  unimportant  whether  sufficient  distress  could 
be  found  on  the  premises  or  not.  Whilst  taking  away  one  of 
the  remedies  of  the  grantor  in  a  case  where  a  right  of  re-entry 
was  reserved,  another  was  substituted.  Before,  the  grantor 
might  re-enter  in  case  of  a  failure  of  the  tenant  to  keep  a 
sufficient  distress  on  the  premises  to  satisfy  arrears  of  rent ; 
but  by  the  statute  of  1846  he  was  authorized  to  re-enter  at 
any  time  after  default  fnade  in  the  payment  of  such  rent,  pro- 
vided he  gave  notice  in  writing  to  the  grantee  or  lessee,  his 
heirs,  executors,  administrators  or  assigns,  fifteen  days  previ- 
ously, of  such  intention  to  re-enter,  notwithstanding  there 
might  be  a  sufficiency  of  goods  and  chattels  on  the  lands 
granted  or  diemised,  for  the  satisfaction  of  rent  due.  In  Van 
Benssdaer  v.  Snyder^  (3  Kern.  299,)  it  was  held  that  this 
was  a  new  remedy  provided  for  the  landlord  to  enforce  the 
collection  of  the  debt  due  to  lum,  in  lieu  of  that  by  distress. 
Whether  this  be  so  or  not,  there  is  nothing  in  the  act  of  1846 
expressly  repealing  the  prior  statute  giving  an  action  of  eject- 
ment for  the  non-payment  of  rent ;  nor  do  the  provisions  of 
the  former  repeal  the  latter  by  implication.  The  case  cited 
was  ejectment  brought  under  the  statute,  after  the  law  of 
1846  was  enacted,  for  the  non-payment  of  rent  accruing  upon 
an  indenture  similar,  in  all  respects,  with  those  und^  consid- 
eration. The  idea  was  not  intimated,  by  court  or  counsel,  that 
the  statute  remedy  had  been  affected;  but  it  was  held  that 
Vol.  XXVII.  12 
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Ua/^  law  of  1846  was  \ralid,  the  notice  of  intentioii  to  le-^&ter 
(Ulce  ihoae  in  the  present  casee)  sufficient^  and  the  plaintiff 
(the  devisee  of  the  grantor  in  the  indenture)  entitled  to  recover. 
The  judgments  of  the  circuit  court  in  the  cases  of  Van 
Beneedaer  y.  Ball,  and  Van  Benasdaer  y.  Says,  should  be 
affirmed.  The  judgments  of  the  special  term  in  the  cases  of 
Van  Bensdelaer  y.  Smithy  and  ChrisHe  et  al,  assignees,  ike. 
y«  De  FrieH,  should  also  be  affirmed. 

Habbis,  J.,  concurred. 

Judgment  accordingly. 

[Albavt  Ombbal  Tsbk,  Hay  8,  1868.     W.  B.  Wright,  Eanris  and 
OaM,  Jnatices.] 
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It  la  not  neoasaaiy  for  tbe  assignee  of  a  thing  in  action,  or  contract,  to  prove 
that  he  paid,  or  agreed  to  pay,  a  consideration  f<x-  it,  to  entitle  him  to  main- 
tain an  action  thereon,  in  his  own  name,  if  he  shows  that  he  holds  it,  and  is 
the  real  party  in  interest. 

A  gratnitona  aaaignment,  if  good  on  its  fluse,  ia  anffldent ;  for  it  paaaea  the  title, 
aa  between  the  partiea. . 

An  aaaignment  of  an  account,  for  work  and  labor,  indorsed  on  the  back  there- 
of, by  which  the  owner  sells  and  transfers  the  same  to  another,  ia  Talid, 
although  no  consideration  is  expressed.  And  the  assignee  may  recorer 
fhereon,  in  his  own  name,  without  proTlng  the  payment  of  any  conatdanition. 

rriEIS  action  was  brought  in  a  court  held  by  a  justice  of  the 
X  peace,  where  the  plaintiff  recovered  a  jud^ent  against 
the  defendant  for  $35.38  damages,  besides  costs.  The  cause 
of  action  was  a  claim  in  favor  of  Fhilo  Wetherby  against  the 
defendant,  for  work  of  the  former,  which  he  had  performed  for 
the  defendant :  and  which  claim  the  plaintiff  alleged  Wetherby 
had  assigned  to  him.  The  daim,  as  presented  to  the  justice, 
was  in  the  form  of  an  account;  and  on  the  back  thereof  was 
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an  asBignment  of  it  to  the  plaintiff  in  these  woids  «id  figures, 
to  nit :  ''  Oct.  13, 1856.  This  day,  at  8  o'clock  in  the  mom- 
iDg,  I  sell  and  transfer  this  acconnt  to  William  Bichaidson 
against  David  Mead.        (Signed)  Philo  Wbthssbt. 

Witness,  Austin  Bichardson.'^ 

The  drfendant  objected  to  the  sufficiency  of  the  assigmnent 
of  the  daim  for  the  work,  on  the  ground  that  there  was  no  con- 
sideration expressed  in  it.  The  justice  overruled  the  objection ; 
and  upon  the  evidence  in  the  case  showing  that  Wetherby 
performed  the  work  for  the  defendant,  mentioned  in  the  ac- 
count, rendea^  the  above  mentioned  judgment.  Philo  Weth- 
erby was  examined,  as  a  witness  for  the  plaintiff,  to  prove  that 
he  did  the  work  specified  in  the  account,  and  to  estaUish  the 
price  that  the  defendant  agreed  to  pay  him  therefor.  But  he 
was  not  questioned  as  to  whether  there  was  any  consideration 
for  the  assignment  of  the  account  by  him  to  the  plaintiff 
Whether  the  plaintiff  had  title  to  the  daim  in  dispute,  so 
that  he  could  recover  on  it,  was  the  only  material  question  for 
the  consideration  of  the  court,  in  the  case.  The  Otsego  county 
court  held  that  the  assignment  of  the  account,  by  Wetherby 
to  the  plaintiff,  was  void,  for  the  reason  that  it  was  without 
consideration;  and  reversed  the  judgment  of  the  justice.  The 
plaintiff  appealed  from  the  judgment  of  the  county  court  to 
this  court. 

L,  L.  Bundj/j  for  the  plaintiff 

B.  M.  Tovmsendj  for  the  defendant 

By  the  Oourt,  Balcom,  J.  If  the  defendant  had  paid  to 
the  plaintiff  the  claim  for  Wetherby's  work,  without  suit,  the 
latter  co^ld  not  have  recovered  it  again,  of  the  defendant, 
upon  proof  that  the  assignment  of  it  to  the  plaintiff  was  with- 
out consideration.  The  assignment  establishes  the  &ct  that 
Wetherby  desired  the  defendant  should  pay  the  plaintiff  for 
the  work;  and  if  he  had  paid  the  daim  therefor,  the  law 
would  declare  that  he  had  done  so  at  Wetherby's  request 
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There  can  be  no  doubt^  if  Wetherby  bad  only  promised  the 
plaintiff  that  he  wonld  transfer  the  daim  to  him,  that  the 
plaintiff  would  have  been  obliged  to  aver  and  prove  a  consid- 
eration for  the  promise,  in  order  to  recover,  in  an  action  against 
"Wetherby,  for  a  refusal  to  transfer  it.  (See  Barnes  v.  Ferine j 
15  Barb,  249.)  But  the  transfer  of  the  claim  was  executed. 
Wetherby  had  done  all  that  he  had  agreed  to  do  with  it ;  and 
the  plaintiff  was  in  possession  of  a  statement  of  it,  and  of 
evidence  that  he  received  it  lawfully.  And  where  a  contract 
has  been  executed,  it  is  not  always  necessary  for  a  party,  who 
claims  the  benefit  of  it,  to  show  that  there  was  a  consideration 
for  it.     {Bohertaon  v.  Gardner^  11  Pick.  146.) 

It  is  never  necessary  for  the  assignee  of  a  thing  in  action  or 
contract  to  prove  that  he  paid  or  agreed  to  pay  a  consideration 
for  it,  to  entitle  him  to  maintain  an  aotioib  thereon,  in  his  own 
name,  if  he  shows  that  he  holds  it,  and  is  the  real  party  in 
interest.  {Codej  §  111.)  A  gratuitous  assignment,  if  good 
on  its  face,  is  sufficient ;  for  it  passes  the  title,  as  between  the 
parties.    (Arthur  v.  SroohSy  14  Barb.  533.) 

Now  the  real  question  in  this  case  is  whether  it  was  neces- 
sary for  the  plaintiff  to  prove  that  he  paid  a  consideration  for 
the  claim,  for  Wetherby's  work.  He  dearly  might  have  done 
this,  if  there  was  any  consideration  for  the  assignment,  not- 
withstanding its  language.  {Barnes  v.  Ferine,  supra.)  The 
assignment  states  that  Wetherby  sold  and  transferred  the 
claim  to  the  plaintiff,  at  8  o'clock  in  the  morning  of  the  13th 
day  of  October,  1856 ;  and  I  think  we  should  not  presume 
that  he  gave  the  daim  to  the  plaintiff,  or  that  the  assignment 
was  without  consideration ;  but  rather  that  Wetherby  sold  it 
to  the  plaintiff  for  a  valuable  consideration,  paid  or  agreed  to 
be  paid  therefor.     (See  2  Cowen's  Tr.  47,  2d  ed) 

I  am  of  the  opinion  the  assignment  of  the  claim  by  Weth- 
erby to  the  plaintiff,  in  the  form  it  was.,  established  the  fact 
that  the  plaintiff  owned  the  daim ;  and  that  he  was  entitled 
to  recover. 
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There  'being  no  other  question  in  the  case,  worthy  of  notice^ 
I  thiiik  the  judgment  of  the  county  court  should  be  reversed, 
and  that  of  the  justice  afBimed,  with  costs. 

Decision  accordingly. 

[CBsmnroOxvuLAiiTiBX,  Hay  111  1868.   Gray,  Illcuon,  Sakam  bbA  (kmij^ 


Van  WAaKSB  vs.  Tkrbxtt. 

On  the  27ih  of  March,  1866,  J.  entered  into  a  written  agreement  with  T.  to 
erect  five  brick  houaea  on  lots  which  were  by  the  agreement  to  be  sold  and 
conyeyed  by  T.  to  J.  A  building  loan  of  |8,600,  payable  in  installments, 
was  to  be  Aimished  by  T.  to  J.  The  first  payment  of  |600  on  aocomxt  of 
the  loan  was  to  be  made  when  the  first  tier  of  beams  was  put  upon  the 
boildings  and  the  walls  were  up  all  around.  The  second  payment  of  |600 
was  to  be  made  when  the  second  tier  of  beams  was  put  in  and  the  walla 
were  up  all  around.  V.  W.  ftimished  J.  with  materials  used  in  the  con- 
stniction  of  the  houses,  and  receiyed  from  J.  a  draft  or  order  directed  to 
T.,  by  which  the  latter  was  requested  to  pay  Y.  W.  or  order  $860  "  when 
the  second  tier  of  beams  are  on  the  five  brick  house  to  be  built  &c.  as  per 
contract  between  us  dated  March  27th,  1866,  and  charge  the  same  to  me, 
which  is  to  be  applied  on  the  second  payment."  This  order  was  accepted,  in 
general  terms,  by  the  drawee.  J.  abandoned  the  contract,  without  haying 
complied  with  the  condition  on  which  the  payment  of  the  second  $600  de- 
pended. 

EM  1.  That  the  draft  or  order  was  not  a  bill  of  exchange,  it  not  behig  for  the 
payment  of  money  absolutely  and  at  all  eyents ;  and  that  the  reference  to 
the  contract  out  of  which  the  money  was  to  proceed,  and  the  direction 
making  it  applicable  to  the  second  payment,  must  be  read  in  connection 
with  the  other  parts  of  the  instrument,  to  ascertain  the  intention  of  the 
parties. 

2.  That  the  draft,  by  its  terms,  was  payable  out  of  the  second  payment  men- 
tioned in  the  contract  of  March  27, 1866 ;  and  the  drawee,  by  his  general 
acceptance,  undertook  to  pay  the  money  upon  the  happening  of  the  eyent, 
or  the  performance  of  the  condition,  therein  referred  to  ,*  and  that  condition 
never  haying  been  performed,  that  V.  W.  coold  not  xseoorer  of  T.,  in  an 
actto  vpoD  Ihe  j 
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APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee.  The  complaint  allied  that  on  the  27th  day  of 
March,  1856,  one  Jane  E.  Jones  entered  into  a  certain  coih 
tract  with  the  defendant,  whereby  it  was  among  other  things, 
agreed,  that  the  said  Jane  E.  Jones  shoidd  constmct,  or  cause 
to  be  constructed,  five  brick  houses  on  the  north  side  of  Put- 
nam avenue,  in  the  dty  of  Brooklyn,  80  feet  or  thereabouts, 
west  of  Bedford  avenue,  and  that  the  said  Gilbert  R  Terrett 
would,  at  certain  stages  in  the  erection  of  such  buildings, 
make  certain  payments  or  advances  to  the  said  Jane  E.  Jones, 
and  among  other  payments  or  advances,  should  pay  or  ad- 
vance to  her  a  sum  of  $500,  or  more,  when  the  second  tier 
of  beams  should  be  on  said  houses.  And  that  the  said  Jane 
E.  Jones  thereupon  afterwards  contracted  with  the  plaintiff  for 
the  furnishing  certain  materials  in  and  about  the  erection  of 
such  houses,  of  the  value  of  $350,  or  thereabouts.  And  to 
secure  the  plaintiff  in  the  purchase  money,  or  price  of  said 
materials,  the  said  Jane  E.  Jones  drew  and  delivered  to  the 
plaintiff  her  certain  draft  or  order,  directed  to  the  defendant, 
in  the' words  and  figures  following : 

''Brooklyn,  6th  May,  1856. 
]Pay  to  D.  A.  Van  Wagner,  or  order,  three  hundred  and 
fifty  dollars  when  the  second  tier  of  beams  are  on  five  brick 
houses,  to  be  built  on  the  north  side  of  Putnam  avenue, 
eighty  feet  west  of  Bedford  avenue,  as  per  contract  between  us 
dated  March  27, 1856,  and  charge  the  same  to  me,  which  is  to 
be  applied  on  the  second  payment.  Jane  E.  Jones. 

To  Gilbert  R.  Terrett,  No.  11  WaU  street,  N.  Y." 
And  that  the  plaintiff  thereupon  presented  the  said  draft 
or  order  to  the  defendant,  who  accepted  the  same  by  writing 
his  name  across  the  same  as  follows : 

"Brooklyn,  May  7th,  1866. 
Accepted  by 

G.  E.  Terkett." 
And  redeUvered  the  same,  so  accepted,  to  the  plaintiff.    And 
that  the  plaintiff  thereupon  furnished  to  thesaid  Jane  E. 
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Jones^  the  materials  so  by  him  contracted  to  be  fnrnished. 
The  complaint  fiirthw  alleged  that  the  second  tier  of  beams 
had  for  some  time  be«i  on  said  houses,  and  the  sum  provided 
hy  said  order  to  become  payable  to  the  plaintiff  had  become 
^e  and  payable,  and  that  the  defendant  had  neglected  and 
lefnsed  to  pay  the  same.  And  the  plaintiff  asked  judg- 
ment for  the  sum  of  #360  and  interest,  and  oosts. 

The  refiaree  fbond  the  facts  in  reference  to  the  making  of 
the  contract  between  Mrs.  Jones  and  the  defendant,  and  the 
gi?iDg  of  the  order,  and  the  acceptance  thereof  by  tiie  de* 
fendant,  to  be  substantially  as  stated  in  ib%  complaint.  He 
{band,  farther,  that  the  second  tier  of  beams  were  on  the  said 
fiTO  bride  houses  on  the  1st  day  of  July,  1806.  That  the 
second  payment,  #500,  was  by  the  said  contract  to  be  made 
when  the  second  tier  of  beams  was  on  and  the  walls  up  all 
around;  that  in  the  month  of  August,  1856,  the  said  Jane 
K  Jones  wholly  fsuled  and  neglected  to  complete  the  remain- 
der of  her  part  of  ihe  contract,  and  abandoned  the  same^' 
and  by  reason  thereof,  the  defendant,  on  the  23d  day  of  Sep^ 
tembCT,  1866,  gave  notice  to  the  said  Jane  E.  Jones,  that  he 
consideriBd  and  claimed  that  the  contract  was  at  an  end  and 
made  void,  and  that  any  further  action  on  her  part,  under  said 
contract,  would  not  be  permitted  by  him  from  i^t  date; 
and  on  the  same  day  the  defendant  served  a  notice  upon  the 
plaintiff,  that  the  said  Jane  E.  Jones  had  made  vdd  the  said 
contract,  and  that  he  consideped  the  same  termmated  from 
that  date,  and  that  he  should  consider  the  said  order  void 
and  not  binding  as  i^ainst  him. 

Upon  these  fiMStsthe  referee  decided,  as  matter  of  law,  that 
the  plaintiff  was  entitled  to  recover  of  the  defendant  $361.71 
and  costs ;  and  judgment  was  entered  for  that  sum. 

J.  L.  OampbeUy  for  the  plaintiff. 

Jos.  NeiUon,  for  the  defendant. 
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Van  Wagner  fk  Tenrett. 

By  the  Courtj  Bbown,  J«  Thd  iiiBtrament  in  writing, 
which  is  the  subject  of  the  plaintiff's  action,  is  not  a  bill 
of  exchange,  within  the  law  merchant,  because  it  is  not  for 
the  payment  of  money^  absolutely  and  at  all  events,  but  its 
payment  depends  upon  a  contingency.  {Chitty  an  BtllSy  134.) 
The  acceptance  by  the  defendant,  Gilbert  R  Terrett,  is  not 
the  guaranty  of  a  debt  due  from  Jane  E.  Jones,  the  drawer, 
to  David  H.  Van  Wagner,  the  payee,  because  the  relation 
of  principal  and  surety  did  not  exist  at  the  time  the  draft  was 
aooepted,  and  is  not  created  thereby.  No  question,  therefore, 
arises,  under  the  statute  of  frauds,  in  regard  to  the  validity  of 
Terretf  8  promise,  or  in  regard  to  the  want  of  any  consideration 
expressed  upon  the  £u)e  of  the  instrument  which  contains  the 
promise.  (Johnson  v.  OUberty  4  ZTtK,  178.  Mather  v.  Terry ^ 
2  DeniOf  162.)  The  promise  of  the  defendant  is  an  original  un- 
dertaking, and  being  executory,  a  consideration  may  be  proved 
by  extrinsic  evidence.  (Gotven  d  HiU's  Notes,  1473,  and  cases 
there  cited.)  I  now  propose  to  consider,  briefly,  the  nature  of 
the  defendant's  undertaking,  and  its  legal  effect. 

By  an  agreement  in  writing,  bearing  date  the  27th  of 
March,  1856,  Jane  E.  Jones,  the  person  who  drew  the  draft, 
entered  into  a  contract  with  the  defendant  to  erect  five 
brick  houses,  on  the  north  side  of  Filtnam  avenue  in  the 
city  of  Brooklyn,  upon  lots  which  were,  by  the  contract,  to 
be  sold  and  conveyed  by  Teirett  to  Mrs.  Jones.  He  was  to 
furnish  her  with  a  building  loan  of  $3600,  payable  by  in- 
stallments, as  the  buildings  progressed^  to  secure  the  payment 
of  which  loan,  together  with  the  purchase  money  for  the  lots, 
he  was  to  have  certain  bonds  and  mortgages,  particularly 
described  in  the  agreement.  By  the  terms  of  the  agreement, 
the  first  payment  of  $500,  on  account  of  the  loan,  was  to  be 
made  by  the  defendant,  to  Mrs.  Jones,  when  the  first  tier  of 
beams  was  put  upon  the  buildings,  and  the  walls  were  up  all 
around.  The  second  payment  of  $500  was  to  be  paid  by 
him,  to  Mrs.  Jones,  when  the  second  tier  of  beams  was  put 
upon  the  buildings,  and  the  walls  were  put  up  all  around 
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The  time  and  manner  of  making  other  payments  are  not 
material  to  the  present  inquiry.  The  plaintiff  furnished 
Mrs.  Jones  with  materials  used  in  the  construction  of  the 
houses,  and  received  from  her  the  draft  or  order  in  contro- 
yersy.  It  is  dated  on  the  6th  of  May,  1856,  and  was  directed 
to  and  presented  to  the  defendant,  on  the  7th  May,  who  sig- 
nified his  acceptance  by  writing  over  the  face  iliereof^  ^^  Brook- 
lyn, May  7th,  1866,  accepted,  G.  R.  Terrett"  It  directs  the 
drawee  to  "  pay  D.  H.  Van  Wagner,  or  order,  $350  when  the 
second  tier  of  beams  are  on  the  five  brick  houses  to  be  built 
on  the  north  side  of  Putnam  avenue,  eighty  feet  west  of 
Bedford  avenue,  as  per  contract  between  us,  dated  March 
27th,  1856,  and  charge  the  same  to  me,  which  is  to  be  ap- 
plied to  the  second  payment/'  It  appeared  by  the  prooi^ 
that  on  the  1st  of  July,  1856,  before  this  action  was  com- 
menced, the  partition  and  the  end  walls  of  the  buildings  were 
put  up,  and  the  second  tier  of  beams  were  also  on  the  build- 
ings, but  the  front  and  rear  walls  were  no  higher  than  the  top 
of  the  basement  story,  and  that  Mrs.  Jones  failed  to  execute 
the  contract  any  ftirther,  but  abandoned  the  same  in  the 
month  of  August  following.  Here  we  have  the  real  ques- 
tion to  be  determined.  If  the  money  mentioned  in  the  draft 
became  payable  when  the  second  tier  of  beams  were  on  the 
building,  irrespective  of  tiie  condition  of  the  walls,  then  the 
plaintiff  is  entitled  to  recover,  and  the  judgment  must  stand. 
But  if,  in  addition  thereto,  the  walls  of  the  buildings  were 
also  to  b^  put  up  all  around,  so  as  to  conform  to  the  requisi- 
tions of  the  contract,  then  the  condition  upon  which  the 
money  was  to  become  payable  has  not  been  performed,  the 
plaintiff  has  no  claim  to  recover,  and  the  judgment  must 
be  reversed. 

The  draft  is  very  particular  and  specific  in  its  direction, 
and  means  a  great  deal  more  than  a  mere  request  to  pay 
over  the  specified  stun  of  money.  Mrs.  Jones  had  no  money 
in  the  hands  of  Terrett  subject  to  her  draft,  nor  did  she  ex- 
pect to  have  any^  except  the*  second  payment  that  would 
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become  due  to  ker  nnder  ihe  conlaract.  If  she  had  disim 
without  a  dedgn  to  appropriate  the  particiilar  fimd,  and  in 
the  hope  that  Terrett  would  accept  in  any  event,  no  reference 
would  have  been  made  to  the  contract,  or  to  any  of  the  payi- 
ments  which  might  become  dne  under  it,  becauBe  none  would 
hare  been  neceesary.  But  by  referring  to  the  contract  by  its 
subject  and  date,  and  appointing  the  time  for  the  payment 
of  the  money  ''when  the  second  tier  of  beams  are  on  the 
buildings,  as  per  contract,^'  and  then  directing  the  amount  to 
be  applied  on  the  second  payment,  she  signifies  the  dearest 
intention  to  make  the  money  payable  out  of  the  second  pay- 
ment, whenever  it  became  due  and  payable  according  to  the 
terms  of  the  contract  By  his  acceptance,  in  general  tenns, 
upon  the  face  of  the  paper,  the  defendant  undertook  to  pay 
the  money  upon  the  happening  of  the  event  or  the  performr 
ance  of  the  condition  therein  referred  to.  I  attach  no  great 
force  or  efficacy  to  the  words  ''  as  per  contract,''  because  we 
are  to  look  at  the  relation  which  the  drawer  and  acceptor 
maintained  towards  eadi  other,  the  olgects  which  they  had 
in  view,  as  well  as  the  scope  and  tenor  of  the  instrument, 
for  the  purpose  of  ascertaining  their  intention. 

The  counsel  for  the  plaintiff  insists  that  the  contract  be- 
tween Mrs.  Jones  and  the  defendant  is  referred  to  in  Ihe 
draft  merely  to  designate  the  particular  account  to  which  the 
money,  when  paid,  was  to  be  charged.  And  he  refers  to 
KeUey  v.  The  Mayor  of  Brooklyn^  (4  JSKK,  265.)  There  the 
draft  was  for  $1500,  payable  absolutely,  with  a  direction  to 
charge  to  the  Bedford  road  assessment  The  court  held  the 
instrument  to  be  an  ordinary  bill  of  exchange,  and  the  clause 
''charge  to  the  Bedford  road  assessment,''  a  mere  direction 
as  to  the  mode  of  reimbursement  In  the  present  case  the 
paper  is  not  a  bill  of  exchange,  and  the  reference  to  the  con- 
tract out  of  which  the  money  was  to  proceed^  and  the  direo* 
tion  making  it  applicable  to  the  second  payment,  must  be 
read  in  connection  with  the  other  parts  of  the  instrument,  to 
«K«rtaaa  the  intention  of  the  partiflB.    I  am,  aooosdia^y,  of 
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opinion  ihat  ihe  draft,  by  its  tenns,  was  payable  out  of  the 
second  payment  mentioned  in  the  contract  of  the  27th  Maix^ 
1856^  and  the  condition  upon  which  the  deibidanf  s  obligar 
tion  to  make  that  payment  depended,  noTer  having  been  per^ 
fenned,  that  the  plaintiff  cannot  recover  in  this  action. 

The  judgment  shonld  be  reversed,  and  a  new  trial  at  the 
drcoit  granted,  with  costs  to  abide  the  event 

[DuTomisfl  OuriBAi  Tbbjc,  May  11, 1856.   Srown,  A  B.  Strang  and  JBmoU, 
Justices.] 


Dabt  vs.  MoAdak  and  others. 

M.  «zaeated  his  b<»d  and  mortgage  to  B.  to  aecnre  the  payment  of  |8000, 
upon  the  agreement  of  B.  that  he  wonld  pay  and  advance  that  ram  to 
M.,  no  money  befaig  actually  advanoed  at  the  time.  Subsequently,  B. 
paid  and  advanced  upon  the  mortgage,  at  dlAreat  times,  money  to  the 
amount  of  $1116,  when  he  neglected  and  reftised  to  advance  any  more. 
In  an  action  to  foreclose  the  mortgage,  MM  that  M.  could  not  set  up  as  ■  a 
defense  that  he  had  sustained  great  damage  by  the  failure  of  B.  to  fhlffll 
his  agreement  and  advance  the  whole  |8000,  and  had  been  put  to  great 
trouble  and  expense  in  making  Journeys  from  his  residence  to  that  of  B. 
to  obtain  the  money.    That,  at  most,  BL  was  entitled  to  only  nominal 


EM  dko,  that  at  the  time  the  first  money  was  advanced  by  B.,  M.  had  the 
right  to  insist  upon  the  delivery  to  him  of  the  whole  $8000,  and  upon  B.'to 
ftdling  to  pa^the  whole  amount,  he  could  have  insisted  that  the  bond  and 
mortgage  shonld  be  satisfied  and  canceled.  But  that  he  having  accepted  a 
portion  of  the  $8000,  the  bond  and  mortgage  became  operative  and  a  se- 
curity for  the  repayment  of  the  amount  advanced. 

It  is  immaterial  whether  the  proceedings  in  an  action,  subsequent  to  the  ver- 
dict, are  in  the  circdt  or  in  the  special  term.  If  the  record  is  wrong  in 
stating  that  the  drcnit  court  made  the  orders  and  directed  Judgment,  dbo., 
it  can  be  amended.    It  is  not  cause  for  reversaL 

If  the  practice  was  irregular,  the  remedy  would  be  by  motion. 

ACTION  to  foreclose  a  mortgage  executed  by  the  defend- 
ant McAdam,  bearing  date  December  10,  1852,  to  se- 
cure fhe  payment  of  $8000,  aecaiding  to  the  oondition  of 
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a  bond  of  the  same  date,  executed  by  the  mortgagor.  Wood- 
ruff L.  Barnes  was  the  mortgagee^  and  the  plaintiff  wa9 
the  assignee  of  the  bond  and  mortgage.  It  was  stated  in 
the  complaint,  that  at  the  time  the  bond  and  mortgage  were 
executed,  no  money  or  other  valuable  thing  was  paid  there- 
for, but  that  subsequently,  at  different  times,  Barnes  paid  and 
advanced  to  Dart,  the  plaintiff,  different  sums ;  stating  when, 
and  the  amounts,  making  in  all  $1115,  under  an  agreement 
that  the  mortgage  should  stand  as  a  security  for  the  payment 
thereof,  to  Barnes.  In  their  answer,  McAdam  and  wife  al- 
lied that  the  mortgage  was  executed  to  Barnes  upon  the 
express  agreement  of  Barnes,  and  as  the  sole  consideration  for 
the  same,  that  Barnes  should  pay  and  advance  to  McAdam 
the  sum  of  $3000,  and  the  sums  actually  advanced,  fix>m  time 
to  time,  were  in  part  performance  of  that  agreement  That 
after  paying  and  advancing,  in  different  sums,^  $1115,  Barnes 
n^lected  and  refused  to  pay  or  advance  any  further  sum,  or 
to  perfonn  his  agreement.  That  the  bond  and  mortgage  were 
held  by  Barnes  as  security  for  the  $1115,  until  the  whole 
$3000  should  be  paid  and  advanced.  That  McAdam  fre- 
quently called  upon  Barnes,  making  journeys  from  Niagara 
county  to  Buffalo,  for  the  remainder  of  the  money;  that 
Barnes  n^lected  and  failed  to  pay  it.  That  the  defendant 
McAdam  was  put  to  great  trouble  and  expense,  and  sustained 
great  loss,  to  wit :  $500,  by  reason  of  Barnes' failing  to  advance 
and  pay  the  money,  &c.  McAdam  also  allied  pther  special 
damages.  The  defendants  claimed  that  they  would  recoupe  the 
damages ;  also,  that  the  mortgage  could  not  be  enforced  as 
to  him,  upon  the  mortgaged  premises.  The  plaintiff  replied, 
putting  in  issue  the  new  matter  in  the  answer.  By  consent, 
a  reference  was  ordered,  to  a  referee,  to  settle  issues,  as  fol- 
lows :  1.  Were  the  bond  and  mortgage  executed  upon  the 
express  agreement  of  Barnes  that  he  should  pay  and  advance 
to  McAdam  the  sum  of  $3000  ?  2.  Did  Barnes  refuse  to 
advance  to  McAdam,  on  the  bond  and  mortgage,  the  balance 
of  the  money  over  and  ab6ve  the  $1116?    3.  Wasitagreed 
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when  the  adyanoes  were  made,  that  Barnes  shonld  afterwards 
advance  on  the  bond  and  mortgage,  to  McAdam  sufficient  to 
make  up  $3000  in  all  ?  4.  What  amount  of  damages  did 
McAdam  sustain  by  reason  of  Barnes'  fiuling  to  advance  the 
remainder  of  the  $3000. 

The  issues  were  tried  at  the  circuit  court  held  in  Niagara 
county  in  Nov.  1854,  by  Justice  Mullett.  The  jury  found  in 
the  affinnative  upon  the  first  three  issues,  and  upon  the  fourth 
ihey  found  six  cents  damages  for  the  defendant,  McAdam. 
The  court,  upon  the  proper  proof  of  other  facts  as  to  the  de- 
fendants not  appearing,  ordered  judgment  in  the  usual  form 
for  the  plaintiff,  for  the  amount  advanced  upon  the  mortgage, 
with  interest  thereon,  amounting  to  $1430.26.  The  defend- 
ants, McAdam  and  wife,  made  and  presented  exceptions,  from 
which  it  appears,  among  other  things,  that  McAdam  gave  evi- 
dence tending  to  show  that  he  went  to  Buffalo,  at  the  request 
of  Barnes,  five  or  six  different  times,  from  his  residence  in 
Pendleton,  and  on  the  promise  of  Barnes  to  advance  him 
fte  balance  of  the  $3000,  and  that  the  costs  and  expenses 
of  each  journey  were  $5.  Also  evidence  tending  to  show  that 
*iu  consequence  of  Barnes'  failing  to  advance  the  balance  of 
the  $3000,  McAdam  had  /suffered  damage  to  the  amount  of 
$200.  The  court  charged  the  jury  that  they  could  find  no 
more  than  nominal  damages  in  favor  of  McAdam,  and  the 
defendant  McAdam  excepted.  Some  questions  were  raised 
upon  the  subsequent  proceedings,  and  exceptions  taken,  which 
are  sufficiently  noticed  in  the  opinion.  The  defendants 
appealed. 

Oardner  it  Lawrence^  for  the  appellants. 

MotsTmII  dk  Harvey^  for  the  respondent. 

By  the  Courts  Marvin,  J.  The  counsel  of  McAdam  argue 
that  the  plaintiff  cannot  recover  any  thing,  he  having  failed 
to  perform  the  agreement  on  his  part;  and  they  cite  those 
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aathmtieB  rdating  to  special  contractB  for  the  sale  and»deIiT^ 
ery  of  a  specified  quantity  of  any  article,  or  for  labor  for  a 
certain  period,  in  which  the  vendor  or  the  laborer  must  folly 
perform  before  he  can  recover  the  stipnlated  price.  They 
also  ai^e  that  if  the  plaintiff  can  recover,  the  defendant 
McAdam  was  entitled  to  damages,  more  than  nominal,  for  the 
hreadi  of  the  agreement  by  Barnes. 

I  think  the  counsel  are  wrong  upon  both  these  points,  aiid 
that  the  ruling  of  the  court,  as  to  damages,  was  entirely  cor- 
rect. The  jury  have  found  that  the  bond  and  mortgage  w^e 
executed  upon  the  express  agreement  that  for  ibem  Barnes 
should  pay  and  advance  to  McAdam  the  $3000.  The  first 
advance  or  payment  was  $100,  nearly  a  month  after  the  ex- 
ecution  of  the  bond  and  mortgage.  At  this  time  I  have  no 
doubt  that  McAdam  had  the  right  to  insist  upon  the  delivery 
to  him  of  the  whole  $3000,  and  upon  Barnes'  failing  to  pay 
him  the  whole  amount,  he  could  have  insisted  that  the  bond 
and  mortgage  should  be  satisfied  and  canceled.  But  having 
accepted  a  portion  of  the  $3000,  the  bond  and  mortgage  be* 
came  operative,  and  a  security  for  the  repayment  of  the  amount 
advanced ;  and  so  as  to  all  the  sums  paid  from  time  to  time 
by  Barnes  to  McAdam.  That  it  was  agreed,  at  the  time 
each  sum  was  advanced,  that  Barnes  should  afterwards  ad- 
vance on  the  bond  and  mortgage,  to  McAdam,  sufficient  to 
make  up  the  $3000,  does  not  change  the  question.  There 
was  no  special  agreement  that  the  bond  and  mortgage  should 
not  be  a  valid  security  until  the  whole  sum  was  advanced^ 
The  cases  cited  by  the  learned  counsel  have  no  application 
to  this  case. 

Barnes  broke  his  agreement.  What  was  the  measure  of  - 
damages  ?  The  contract  was  for  money — a  loan  of  money. 
If  Barnes  had  performed  it,  McAdam  would  have  been  at 
once  chargeable  with  interest.  The  law  has  fixed  the  value 
of  money,  and  the  equivalent  for  its  usa  Not  so  as  to  any 
thing  else.  A.  agrees  to  pay  B.  a  certain  sum,  on  a  certain 
day,  and  he  fiails  to  pay.    B.  can  only  recover  the  money 
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BpKo&sA  in  the  oontraot,  with  the  lawfiil  intereBt  thereon  to 
tiie  time  of  payment^  though  he  may  have  been  rained  by 
AJs  £ulnre  to  pay  at  the  day.  The  law  cannoty  in  such  a 
caee^  Bpecnlate  as  to  the  amonnt  of  damage&  It  has  estab- 
lished a  fixed  role  for  the  valae  of  the  nee  of  money.  Money 
is  the  measure  of  value  of  all  other  things.  And  it  is  im- 
portant that  the  law  should  establish  a  fixed  value  for  its  use^ 
and  the  damages  for  withholding  it  when  due.  In  the  pres- 
sent  case  Barnes  agreed  to  advance  or  loan  to  McAdam  a 
certain  sum  of  money,  for  the  use  of  which  McAdam  was  to 
pay  the  interest  fixed  by  law.  If  he  received  the  money  he 
was  to  pay,  for  its  use,  all  its  use  was  worth.  How  then,  as 
a  question  of  law,  can  it  be  said  that  he  has  sustained  dam- 
age, in  not  receiving  the  money  ?  Barnes  failing  to  furnish 
him  the  money,  he^is  relieved  from  paying  for  its  use.  These 
principles  also  apply  to  the  costs  and  expenses  of  his  journeys 
to  Buffalo  for  the  money.  If  he  had  received  the  money 
when  he  called  for  it,  he  would  have  been  compelled  to  pay 
interest  from  that  time;  and  neither  he  nor  any  one  else 
would  then  have  supposed  that  he  would  be  entitled  to  have 
his  costs  and  expenses  refunded.  I  can  discover  no  basis  for 
damages.  The  issue,  as  settled,  was  what  amount  of  dam- 
ages did  McAdam  suffer  by  reason  of  Barnes'  fiuling  to  ad- 
vance on  ike  bond  and  mortgage  the  balance  of  the  $3000  ? 
It  was  not  what  damage  did  he  sustain  by  reason  of  his 
going  to  Buffalo,  at  the  request  of  Barnes  and  on  his  promise 
to  advance  the  rest  of  the  money  ? 

In  my  opinion,  the  dedsion  of  the  learned  justice,  touch- 
ing the  damages  for  the  breach  of  the  agreement  by  Barnes, 
•was  not  erroneous. 

I  think,  also,  that  the  proper  disposition  of  the  case  was 
made  by  the  court  After  the  jury  had  given  their  verdict 
upon  the  issues  settled,  the  court  proceeded  to  ascertain  the 
amount  due  upon  the  mortgage.  The  usual  affidavits,  relat- 
ing to  parties  defendants  who  had  not  appeared,  were  read. 
The  counsel  supposed  that  this  could  not  be  done  at  the  ax" 
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cuit^  bnt  that  it  was  business  for  a  special  term,  upon  a  notice 
founded  on  the  yerdict,  &c.  The  judge  was  holding  a  circuit 
and  special  term,  and  it  is  not  material  in  which  court  the 
papers  show  the  proceedings  to  have  been  had.  There  was  a 
court  there  that  had  power  to  do  all  that  was  done ;  and  if 
the  record  is  wrong  in  stating  that  the  circuit. court  made 
the  order,  and  directed  judgment,  &c.  it  can  be  amended.  It 
would  not  be  cause  for  reversal.  And  so,  if  the  practice  was 
irregular,  the  remedy  would  be  by  motion.  But,  in  my  opin-*' 
ion,  it  is  quite  immaterial  whether  the  proceedings  subsequent 
to  the  verdict  were  in  the  circuit  or  special  term.  A  judg^ 
ment,  in  the  first  instance,  is  to  be  entered  upon  the  direction 
of  a  single  judge,  &c.  (Co(fe,  §  278.  And  see  §§  254^  255, 
260,  261.) 

The  judgment  should  be  affinned. 

[Gbitbsbs  QBiTBBAii  Tbbx,  May  17,  1868.     Qroner,  MMvin  and  Danit^ 
Justices.] 
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The  plaintiflT  sold  to  the  defendant  a  honei  upon  the  agreement  of  the  latter  to 
deliver  to  him  a  good  and  collectible  note  of  some  third  person,  responsible 
for  the  same,  for  the  sum  of  $200.  The  defendant  subsequently  sent  to  the 
plaintiff  a  note  made  by  one  P.,  a  stranger  to  the  plaintiff.  The  plaintiff 
took  the  note  and  laid  it  away,  remarking  Chat  he  did  not  know  the  man. 
When  the  note  became  due,  P.  was  insolyent  EM  that  the  note  was  not 
receiyed  and  taken  by  the  plaintiff  in  absolute  payment  of  the  price  of  the 
horse,  but  as  a  conditional  payment ;  and  that  the  note  proTing  t»  be  worth-  ^ 
less,  the  plaintiff  could  recover  the  price,  of  the  defendant 

APPEAL  from  a  judgment  entered  upon  the  report  and  de* 
cision  of  a  referee.  The  referee  found  as  &cts,  that  on 
the  3d  of  November,  1853,  the  plaintiff  sold  and  delivered  a 
horse  to  the  defendant,  under  a  contract  between  them,  that 
the  defendant  should  deliver  to  the  plaintiff  a  good  and  col- 
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lectible  note  of  a  third  person,  responsible  for  the  same,  in  the 
sum  of  $200  and  interest,  payable  to  the  plaintiff  on  the  Ist 
day  of  July  following.    That  on  the  4th  of  November,  1853, 
the  defendant,  tinder  said  agreement,  delivered  to  the  plaintiff 
a  promissory  note  made  by  one  Norman  Palmer,  for  the  sum 
of  $200  and  payable  to  the  plaintiff  or  bearer  by  the  first  day  of 
Jiily,  1854^  urith  interest.    When  the  note  became  due.  Palmer 
•was  insolvent    The  plaintiff  sued  Palmer  July  10,  and  Au- 
gust 2  recovered  judgment  against  him  upon  the  note.    Exe- 
cution -was  issued  and  returned  wholly  imsatisfied.    On  the 
trial  of  this  action  the  plaintiff  tendered  an  assignment  of  the 
judgment  to  the  defendant.    The  referee  also  found  that  the 
note  was  not  received  and  taken  by  the  plaintiff  in  absolute 
payment  of  the  price  and  value  of  the  horse,  but  in  condi- 
tional payment. 

The  referee  decided  that  the  plaintiff  was  entitled  to  recover. 
Some  exceptions  were  taken  during  the  progress  of  the  trial 
The  defendant  excepted  to  the  report  of  the  referee  as  to  the 
£tct8  found,  and  also  as  to  his  condusion  of  law. 

James  A,  AUeUj  for  the  plaintiff. 

E,  F.  Warren^  for  the  defendant 

By  the  Court,  Marvin,  J.  After  a  careful  examination  of 
the  evidence  relating  to  the  contract  between  the  parties,  I 
have  come  to  the  conclusion  that  the  judgment  cannot  be 
reversed  on  the  ground  that  the  facts  found  by  the  referee 
arc  against  evidence,  or  unsupported  by  the  evidence.  The 
evidence  upon  this  question  is  given  by  the  two  sons  of  the 
plaintiff.  There  is  no  question  about  the  sale  and  delivery  of 
the  horse.  The  important  question  was,  what  was  the  con- 
tract between  the  parties  touching  the  payment  for  the  horse ; 
or  rather,  upon  what  agreement  the  horse  was  delivered. 

Augustus  Torry,  a  witness  for  the  plaintiff,  stated  that  the 
defendant  came  to  the  plaintiff's  and  wished  to  know  if  the 
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plaintiff  wanted  to  Bell  the  colt,  and  the  plaintiff  said  he 
would  sjBll  if  he  could  get  his  price.  The  defendant  wanted 
to  know  if  he  would  take  a  good  man's  note,  and  the  plaintiff 
said  he  would  take  another  man's  note  if  he  would  bring  a 
note  that  was  good  for  it.  The  defendant  said  there  was  no 
kind  of  trouble  but  that  the  man  was  good  for  that  amount, 
and  a  good  deal  more.  Freeman  Tony,  a  witness  for  the 
plaintiff,  was  not  present  at  the  conversation  detailed  by  Au- 
gustus, but  he  heard  the  bargain  told  over,  after  the  defendant 
had  examined  the  colt  and  concluded  to  take  him.  This  wit- 
ness stated,  the  plaintiff  said  he  was  to  let  the  defendant  have 
the  horse  and  take  a  good  note,  or  a  good  man's  note  for  it ; 
(witness  could  not  say  which  way  it  was  said  ;)  the  defendant 
said  that  was  the  bargain.  This  witness  went  away  with  the 
defendant,  with  the  colt.  This  was  on  the  3d  day  of  Novem- 
ber, and  he  returned  the  next  day,  at  evening,  with  the  note. 
He  stated  that  the  plaintiff  told  him  to  go  and  take  the  colt 
over  to  Hadley's,  but  said  nothing  about  his  going  to  see 
about  the  note,  but  to  let  the  note  be,  and  let  the  defendant 
bring  it  when  he  got  it  changed ;  that  defendant  spoke  about 
witness  going  over  after  the  note  and  making  inquiries,  and 
the  plaintiff  said  no,  let  the  defendant  bring  the  note  himself, 
as  he  (the  plaintiff)  was  in  a  hurry  about  his  work. 

The  defendant  at  the  time  had  a  note-for  over  $200,  against 
Palmer,  and  his  object  was  to  have  Palmer  divide  this  lai^ 
note  and  give  one  for  $200.  He  did  not  inform  the  plaintiff 
whose  note  he  proposed  to  give,  and  it  does  not  appear  that 
the  plaintiff  knew  Palmer.  They  resided  in  different  towns, 
and  several  miles  apart.  The  plaintiff  did  not  authorize  his 
son  Freeman  to  accept  any  note,  or  to  go  for  any  note,  and 
when  the  note  was  brought  to  him  he  said  he  did  not  know 
the  man,  and  laid  the  note  away.  These  facts,  I  think,  are 
material  The  plaintiff  sold  and  delivered  the  horse  upon  tlie 
a^eement,  by  the  defendant,  to  deliver  to  him  a  note  of  a 
third  man.  He  did  not  know  who  the  man  was,  or  was  to  be. 
The  note  was  not  then  made.    It  is  dear  that  the  horse  was 
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sold  and  delivered  solely  upon  the  promise  of  the  defendant. 
It  is  not  the  case  of  an  exchange  of  property  for  the  note  of  a 
third  person,  the  note  being  present  and  delivered  at  the  same 
time  the  property  is  delivered,  and  the  vendor  knowing  whose 
note  he  takes.  On  the  contrary,  the  defendant  promised  to 
deliver  a  note  of  a  third  person,  at  a  future  time. 

Is  it  probable  that  the  plaintiff  would  have  parted  with  his 
property,  upon  a  promise  of  payment  in  the  note  of  a  third 
person,  without  knowing  who  that  person  was,  and  without 
any  stipulation  in  the  contract  touching  the  responsibility  of 
the  maker  of  the  note  ?  This  is  very  improbable.  Hence  his 
language,  '^  I  will  take  another  man's  note  if  you  will  bring 
a  note  that  is  good  for  it ;"  or,  according  to  the  other  wit- 
ness, "  I  will  take  a  good  note,"  or  "  a  good  man's  note  for  it." 
It  was  upon  such  terms  only  that  he  delivered  the  horse. 

The  referee  was  justifiable  in  finding  that  the  horse  was  de- 
livered upon  a  contract  that  the  defendant  should  deliver  to 
the  plaintiff  a  good  and  collectible  note  of  a  third  person  re- 
sponsible for  the  sum.  This  was  an  original  undertaking, 
upon  a  valuable  consideration,  and  entirely  outside  of  the 
statute  of  frauds.  The  defendant  never  performed  his  agree- 
ment. He  never  delivered  such  a  note.  The  plaintiff  is  not 
concluded  by  the  fact  that  he  received  the  note  from  his  son 
and  laid  it  away,  remarking  that  he  did  not  know  the  maker. 
A  good  note  meant  a  note  made  by  a  solvent  maker  and  which 
could  be  coDected  by  due  course  of  law.  (Cooke  v.  Nathan^ 
16  Barb.  3^,) 

It  may  be  conceded  that  the  horse  was  not  sold  on  credit,  in 
the  ordinary  acceptation  of  the  term,  but  that  the  delivery 
was  upon  the  condition  that  payment  should  be  soon  made  in 
a  particular  thing  and  way,  Such  payment  has  not  been 
made.  The  thing  agreed  to  be  delivered  has  not  been  deliv- 
ered, though  the  plaintiff  may  have  supposed,  at  the  time  he 
took  the  note,  that  it  was  a  good  and  collectible  note. 

The  referee  has  found,  as  a  fact,  and  I  think  his  finding  is 
warranted  by  the  evidence^  that  the  plaintiff  did  not  reoeive 
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and  take  the  note  in  absolute  payment^  but  in  conditional  pay- 
ment. .If  this  was  so,  then  the  plaintiff  can  recover  upon  his 
cause  of  action  alleged  in  the  complaint,  for  the  price  of  the 
horse  sold  and  delivered. 

When  the  note  of  a  third  person  is  taken  by  the  vendor  of 
property  at  the  time  of  the  sale,  there  is  a  presumption  that 
the  parties  agreed  it  should  be  taken  in  payment ;  but  this 
presumption  may  be  rebutted,  and  if  it  appear  that  such  was 
not  the  agreement,  the  vendor  may  maintain  his  action  as  for 
property  sold  and  delivered.  (3  Kern.  168.)  I  do  not  think 
that  any  of  the  exceptions  taken  upon  the  trial,  or  to  the  re- 
port and  decisions  of  the  referee,  are  well  founded. 

The  judgment  should  be  aflSrmed. 

[Gevbbbb  Gbubbal  Tbrx,  May  17,  1868.  Cfrover,  Marvin  and  JDaviSf 
Justices.] 


NOBTHBOP  V8.    SUMNKT. 

When  a  grantor  bounds  the  land  which  he  conveys,  by  the  land  of  another 
person,  he  does  not  undertake  that  the  visible  division  fence  is  upon  the 
trae  line,  but  he  leaves  the  true  line  to  be  ascertained. 

Where  both  parties  to  a  deed  acted  under  a  mistake  in  respect  to  the  quantity 
of  land  embraced  in  the  boundaries,  in  consequence  of  their  supposing  that 
the  fences  on  the  north  and  south  sides  stood  upon  the  lines  of  the  lot,  and 
that  there  were  67  acres  between  those  fences,  whereas  the  south  fence  stood 
upon  the  land  of  one  H.,  4  chains  and  87  links  from  the  true  line,  and  the 
quantity  of  land  embraced  in  the  description  was  but  39|  acres,  instead  of 
67  acres;  ffeJdy  in  the  absence  of  any  fraud  or  misrepresentation,  that 
the  grantee  was  without  remedy ;  and  that  the  deficiency  in  quantity  con- 
stituted no  defense  to  an  action  brought  against  him  to  foreclose  a  mortgage 
given  for  the  purchase  money. 

Where  a  deed  described  the  land  conveyed  as  bounded  "  on  the  south  by  land 
heretofore  deeded  to  C.  H."  ;  ffeJd,  that  the  southern  boundary  being  sus- 
ceptible of  being  ascertained  and  located  with  certainty,  the  more  uncer- 
tain and  doubtful  portions  of  the  description — such  as  distance  and  quan- 
tity—must yield  to  it,  if  not  ci^pabla  of  being  reoonciled  with  it. 
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APPEAL  firom  a  jadgznent  entered  upon  the  report  and 
decision  of  a  referee.  The  action  was  brought  to  fore- 
doee  a  mortgage  executed  by  the  defendant  to  Alexander  B. 
Shaw.  The  plaintiff  was  the  assignee  of  the  mortgage.  The 
referee  found  that  the  Holland  Land  Company  was  seised  of 
lot  No.  98,  and  that  on  the  27th  of  May,  1834,  the  company 
conveyed  in  fee  to  one  Clark  Hilton  a  portion  of  the  lot 
bounded  east  and  west  by  the  lines  of  the  lot,  and  north  by 
a  line  parallel  with  the  south  line  of  said  lot,  and  34  chains 
and  2  links  northerly  therefrom.  On  the  10th  of  April, 
1838,  tile  company  conveyed  to  the  Fanners'  Loan  and  Trust 
Company  a  portion  of  the  lot,  bounded  north  by  a  line  parallel 
to  the  north  bounds  of  said  lot,  at  the  distance  of  9  chains 
south  therefrom  55  chains  and  92  links ;  east  by  township 
No.  12  &c.  12  chains  and  10  links ;  sotith  by  land  hereto/ore 
deeded  to  Clark  HiHton  55  chains  and  92  links ;  west  by  lot 
No.  92, 11  chains  and  94  links,  containing  67  acres  of  land, 
be  the  same  more  or  less.  The  Farmers'  Loan  and  Trust 
Company  conveyed,  by  the  same  description,  to  one  Brink ; 
and  Brink  conveyed  to  Beebe,  who,  on  the  10th  of  January, 
1843,  conveyed  to  Shaw  by  the  same  description ;  and  Shaw 
on  the  5th  of  November,  1849,  conveyed  by  deed  containing 
covenants  of  seisin  and  warranty,  to  the  defendant,  by  the  same 
description.  The  defendant  executed  to  Shaw  his  bond  and  the 
mortgage  in  question,  containing  the  same  description,  to  secure 
a  portion  of  the  purchase  money.  Shaw  sold,  and  the  defend- 
ant purchased,  the  land  in  gross.  No  survey  or  measurement 
was  contemplated  by  either  party.  The  purchase  money  to  be 
paid  wag  $1876,  and  this  amount  was  ascertained  by  estimat- 
iog  the  land  at  67  acres,  at  $28  an  acre.  The  defendant 
entered  into  possession  immediately.  By  a  survey  afterwards 
made,  it  waa  established  that  the  north  Une  of  the  lot  (98) 
was,  on  the  east  line  of  the  lot,  only  16  chains  and  23  links, 
and  on  the  west  line  16  chains  and  7  links  north  of  the  land 
conveyed  to  Clark  Hilton. 
At.ihe  time  Shaw  conveyed  to  the  defendant,  and  for  a 
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great  many  years  previons,  there  was  a  fence  extending  across 
the  lot  from  east  to  west,  parallel  with  the  north  line  of  the 
lot,  and  9  chains  south  therefrom;  and  also  a  fence  across 
the  lot  east  and  west,. starting  at  a  point  in  the  east  line  of 
the  lot,  21  chains  and  10  links  south  of  the  north  line  of  the 
lot,  and  reaching  the  west  line  of  the  lot  20  chains  and  94 
links  south  of  said  north  line.  The  quantity  of  land  between 
these  fences  and  the  east  and  west  lines  of  the  lot,  was  67 
acres.  At  the  tune  Shaw  sold  and  conveyed  to  the  defend- 
ant, both  parties  believed  that  the  said  fences  marked  the 
north  and  south  lines  of  the  land  conveyed,  and  that  the 
quantity  was  67  acres.  In  1851,  the  heirs  of  Clark  Hilton 
recovered,  in  an  action  of  ejectment  against  this  defendant, 
the  strip  of  land  north  of  the  above  mentioned  south  fence, 
extending  across  the  lot,  containing  27^  acres.  Shaw  had 
notice  of  the  action,  and  was  required  to  defend  it. 

The  referee  decided,  as  conclusions  of  law,  that  the  plaint- 
iff was  entitled  to  the  usual  judgment  of  foreclosure,  and  that 
the  facts  did  not  constitute  any  defense ;  that  the  defendant 
was  not  entitled  to  any  deduction  from  the  amount  secured 
by  the  bond  and  mortgage,  by  reason  of  the  deficiency  in  the 
quantity  of  the  land.  The  defendant  took  several  exceptions. 
The  pleadings  raised  all  the  issues  passed  upon.  Judgment 
was  entered  pursuant  to  the  decision  of  the  referee,  and  the 
defendant  appealed  to  the  general  term. 

A.  Sawirij  for  the  appellant. 

L.  FarraTy  for  the  respondent. 

By  the  Courts  Mabvin,  J.  The  defendant  supposed  he 
was  purchasing  a  certain  piece  of  land  containing  67  acres, 
and  his  grantor  supposed  he  was  selling  and  conveying  such 
piece.  It  turns  out  that  the  piece  of  land  as  described  in  the 
deed  does  not  contain  all  the  land  the  parties  supposed  it 
contained,  and  that  the  quantity  actually  conveyed  is  only 
39f  acres;  instead  of  67  acres.    There  is  no  queslaoiiof 
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firaud  pr  misrepresentatioD,  in  the  case.  Both  parties  acted 
in  good  faith.  They  were  both  under  a  mistake  as  to  the 
place  where  the  deed  fixed  the  southern  line.  Has  the  defend- 
ant any  remedy  ?     Can  he  have  any  relief? 

The  point  is  made^  and  argued,  that  the  description  in 
the  deed  from  Shaw  to  the  defendant  included  the  land  to 
the  south  fence,  and  that  as  the  defendant  had  been  ejected 
from  27^  acres  of  the  land,  the  covenants  of  his  grantor  have 
been  broken,  and  the  defendant  may  recover  his  damages, 
and  may,  therefore,  now  have  them  abated  from  the  bond 
and  mortgage.  This  position  cannot  be  sustained.  The 
southern  boundary,  as  described  in  the  deed  from  Shaw  to  the 
defendant,  is  "  by  land  heretofore  deeded  to  Clark  Hilton." 
The  north  line  of  the  land  conveyed  to  Hilton,  was  suscept- 
ible of  certain  ascertainment,  and  it  was  the  south  line  of 
the  land  conveyed  to  the  defendant,  as  described  in  the  deed. 
Distance  and  quantity  must  yield  to  this  line,  which  could  be 
lecated  with  certainty.  In  a  case  not  reported,  the  court  of 
appeals  held  that  a  line  described  as  paraUel  with  the  line  of 
the  lot,  must  be  so  located,  though  such  location  would  vio- 
late the  description  as  to  course  and  distance.  But  it  is  un- 
necessary to  refer  to  this  case  in  the  court  of  appeals.  By  all 
the  well  settled  general  rules  of  construction,  relating  to  de- 
scriptions in  deeds,  the  land  conveyed  extended  no  further 
south  than  to  the  land  previously  conveyed  to  Hilton.  The 
least  certain  and  material  parts  of  the  description  must  yield 
to  those  which  are  the  most  certain  and  material,  if  they  can- 
not be  reconciled.  (4  Kenfs  Com.  466.)  In  this  case  the 
lengths  of  the  east  and  west  lines,  and  the  estimated  quan- 
tity of  land,  must  give  way  to  the  certain  southern  boundary. 
There  has  been  no  breach  of  any  of  the  covenants  in  the 
deed  from  Shaw  to  the  defendant. 

The  defendant's  counsel  also  insists  that  the  defendant  is 
entitled  to  relief,  on  the  ground  of  a  mistake  offadt.  That 
both  of  the  parties  to  the  deed  were  under  a  mistake  as  to  an 
important  &ct^  is  not  denied.    The  x^fer^  so  finds.    What 
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was  the  character  of  this  mistake  ?  It  was  simply  as  to  where 
the  son  them  line  of  the  land  conveyed  was,  npon  the  gronnd. 
They  supposed  and  believed  the  south  fence  to  be  that  line, 
when,  in  truth,  the  line  as  described  in  the  deed,  was  4  chains 
87  links  further  north. 

The  defendant  has  all  the  land  described  by  the  boundaries 
in  his  deed.  He  has  not  the  strip  of  land  4  chains  87  links 
wide,  across  the  lot,  containing  27J-  acres,  which  he  supposed 
and  believed  was  included,  by  the  description  in  his  deed. 
The  case  is  to  be*  examined  in  the  absence  of  fraud,  and  in 
the  absence  of  any  representations  of  any  kind,  unless  we  are 
to  understand,  from  the  fact  that  the  fences  had  been  long 
standing,  and  from  the  finding  of  the  referee,  that  both  par- 
ties believed  that  the  fences  marked  the  north  and  south  lines 
of  the  land  conveyed ;  that  the  parties  went  upon  the  land ; 
and  that  the  fences  were  pointed  out  by  Shaw  as  indicating 
the  north  and  south  lines  of  the  land  conveyed. 

In  regard  to  mistakes  of  fact.  Story  says  the  general  nde 
is,  that  an  act  done,  or  contract  made,  under  a  mistake,  or 
ignorance  of  a  material  fact,  is  voidable  and  relievable  in 
equity.  (1  Story's  Eq.  140.)  There  must  not  be  any  cul- 
pable negligence.  The  fact  must  be  material  to  the  act  or 
contract,  and  essential  to  its  character  and  an  efficient  cause 
of  its  concoction.  (§  141.)  It  is  not  necessary  that  there 
should  be  any  presumption  of  fraud,  in  cases  of  mutual  mis- 
take, going  to  the  essence  of  the  contract.  (Id.  §  142.)  The 
cases  cited,  are  where  the  thing  in  relation  to  which  the  con- 
tract was  made  did  not  exist,  or  had  ceased  to  exist,  when  the 
contract  was  made,  both  parties  being  igborant  of  the  fiwst 
In  the  case  before  us,  the  land  described  in  the  deed  existed, 
and  the  defendant  has  it. 

In  Dale  v.  BooseveU,  (5  John.  Oh.  R.  174 ;  8.  O.  in  court 
of  errors,  2  Cowen,  129,)  cited  by  the  defendant's  counsel, 
Robert  Pulton  had  purchased  a  tract  of  land  of  Eoosevelt, 
upon  the  Ohio  river,  in  Indiana,  upon  the  representations  of 
Boosevelt  that  there  was  a  valuable  ooal  mine  on  the  land  <m 
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the  bank  of  the  river.  Fulton  purchased  the  land,  and  also 
entered  into  an  agreement  to  pay  Roosevelt  $1000  yearly,  de- 
pending upon  certain  terms  relating  to  the  coal.  An  action 
\7as  brought  upon  this  agreement,  by  Roosevelt,  against  the 
representatives  of  Fulton,  and  the  latter  filed  the  bill  to  re- 
strain the  action  at  law,  and  for  relief  against  the  agreement. 
The  chancellor  found  that  there  was  no  coal  mine,  in  fact, 
within  the  boundaries  of  the  land  conveyed,  and  that  the  con- 
tract on  the  part  of  Fulton  was  founded  in  mistake  and  mis- 
representation, and  Roosevelt  was  perpetually  enjoined  from 
prosecuting  the  action  to  recover  the  annuity.  The  chancellor 
stated  the  question  to  be  whether  the  contract  was  not  found- 
ed upon  representations  made  by  the  defendant  to  Fulton, 
which  were  not  true  in  point  of  fact,  and  he  found  that  the 
representations  made  to  Fulton  were  altogether  fallacious, 
and  the  consideration  for  the  stipulation  of  the  annuity  did 
not  exist,  in  point  of  fact.  The  decree  of  the  chancellor  was 
affirmed  in  the  court  for  the  correction  of  errors,  where  Wood- 
worth,  J.,  stated  the  question  to  be,  whether  the  contract 
respecting  the  annuity  was  entered  into  on  the  part  of  Fulton 
in  consequence  of  representations  which  were  either  fraudu- 
lent or  untrue,  in  point  of  fact,  and  founded  on  mistake.  He 
laid  down  the  principle  that  it  was  enough  that  Fulton  put 
confidence  in  the  statement  made  by  Roosevelt,  and  relying  on 
its  truth,  consented  to  be  bound. 

In  ChampUn  v.  Laytin^  (6  Faige,  189,)  the  executors  and 
trustees  of  Mrs.  De  Peyster's  estate,  in  the  upper  part  of  New 
York,  made  a  map,  in  1821,  laying  the  land  out  into  lots, 
with  a  view  to  sale,  and  on  the  map  delineated  a  street.  In 
1822  they  sold  lots  with  express  reference  to  the  map.  They 
sold  and  conveyed  a  lot  "  bounded  north-easterly  by  Fifth 
siareet,"'  the  street  delineated  on  the  map.  In  1828  the  exec- 
utors and  trustees  sold,  to  the  defendant  Laytin,  two  lots, 
lying  wholly  in  Fifth  street,  as  it  had  been  mapped.  He  paid 
a  portion  of  the  purchase  money,  and  gave  bonds  and  mori* 
gages  for  the  renudnder.    The  deeds^  each,  contained  a  cov- 
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enant  that  the  executors  "  had  not  doncj  committed  or  suffer- 
ed any  act,  matter  or  thing  whatsoever,  whereby  to  chai^  or 
incumber  the  premises  thereby  granted,  or  any  part  thereof, 
in  title,  estate  or  otherwise/'  Laytin,  before  completing  the 
purchase,  was  apprised  of  aU  the  material  facts,  except  the 
fact  that  the  executors  and  trustees  had  sold  and  conveyed 
lots  bounded  by  Fifth  street  as  projected  on  the  map.  This 
&ct  was  not  communicated  to  Laytin,  nor  did  he  know  the 
fact.  It  was  understood  that  the  city  could  take  the  land  for 
a  street,  but  one  of  the  executors,  to  induce  Laytin  to  com- 
plete his  purchases,  stated  to  him  that  if  Fifth  street  was 
opened  the  lots  would  be  paid  for  to  their  full  value.  He  rep- 
resented that  the  title  was  perfect,  and  free  from  all  incum- 
brance. The  city  subsequently  opened  the  street,  and  Laytin 
was  only  awarded  nominal  damages,  on  the  groxmd  that  the 
executors  and  trustees  had  dedicated  the  land  for  a  street,  by 
conveying  lots  bounded  upon  it.  Laytin  was  relieved  by  the 
decree ;  the  vice  chancellor  putting  his  decision  mainly  upon 
the  ground  of  a  mutual  mistake  of  the  law.  The  chancellor 
affirmed  the  decree,  without  sanctioning  the  position  of  the 
vice  chancellor  as  to  a  mistake  of  law.  This  decree  was  affirm- 
ed in  ihe  court  for  the  correction  of  errors,  (18  Wend.  407,) 
upon  the  ground  that  Laytin  made  the  purchase  and  accept- 
ed the  conveyances,  and  gave  his  bonds  and  mortgages,  under 
a  mistake  or  ignorance  of  facts.  He  did  not  know  of  the 
deed  to  Wetmore,  bounding  a  lot  upon  Fifth  street  Justice 
Bronson  says,  he  trusted  to  representations  which  he  had  a 
right  to  understand  as  relating  to  the  facts  of  the  case,  and 
which,  though  innocently  made,  have  turned  out  to  be  frJse 
and  deceptive. 

Again :  the  fact  that  they  had  sold  lots  in  reference  to  the 
proposed  street,  was  in  the  highest  degree  important  to  the 
respondent.  He  had  a  right  to  that  information,  that  he 
might  judge  for  himself,  or  consult  counsel  in  relation  to  the 
legal  consequences  of  such  an  act  Further  on,  the  judge 
says :   *^  This^  then,  is  a  oaae  where  the  paitieB  have  bar- 
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gained  under  a  mutual  mistake,  going  to  the  essence  of  the 
contract.  The  error  of  the  appellant  was  one  of  law,  but 
the  mistake  of  the  party  seeking  relief  was  a  matter  of  fact. 
He  had  no  knowledge  of  an  act  done  by  the  other,  which  had 
destroyed  the  whole  value  of  the  property.  He  purchased 
under  a  misrepresentation,  which,  however  innocently  made, 
operated  as  a  fraud  upon  him.  It  is  against  conscience  for 
those  who  led  him  into  the  error  to  insist  upon  the  fruits  of 
the  contract.'' 

In  BeHnap  v.  Seahy,  (2  Duer,  570,)  the  plaintiff  brought 
his  action  to  rescind  an  executory  contract  for  the  purchase 
of  land  in  Brooklyn.  The  defendant  supposed  the  quantity 
of  land  to  be  8  acres  and  154  perches^  and  so  represented  to 
the  plaintiff,  who  entered  into  the  contract  to  purchase  at 
$14,000,  paying  at  the  time  $1000.  The  real  quantity  was 
short  of  5  acres.  The  judge  trying  the  cause  found  that  the 
quantity  of  the  land  formed  an  essential  inducement  to  the 
plaintiff  to  purchase,  and  that  the  actual  quantity  was  sub- 
stantially and  essentially  less  than  the  quantity  which  the 
plaintiff  supposed  he  was  purchasing ;  and  so  the  plaintiff 
was  misled  as  to  the  quantity  he  purchased,  the  represent- 
ations made,  to  him  by  the  defendant  being  in  fact  untrue, 
though  not  intentionally  false.  The  plaintiff  was  relieved 
fit)m  the  contract ;  and,  upon  appeal  to  the  general  term  of 
the  superior  court,  the  judgment  was  affirmed ;  and  so  also 
in  the  court  of  appeaUk  Justices  Emmet  and  Bosworth  de- 
livered opinions  for  affirmance,  and  both  notice  the  fact  that 
the  contract  was  still  executory.  Bosworth  says  ^^  it  was  proved 
that  the  agreement  was  procured  by  a  misrepresentation  of 
material  fiusts,  forming  an  essential  inducement  to  the  con- 
tract. It  is  a  case  of  mutual  mistake,  induced  by  untrue 
representations  of  the  defendant.  If  they  were  not  innocently 
made  by  him,  he  committed  an  actual  fraud.  But  though 
made  innocently,  equity  will  not  permit  the  defendant  to  hold 
the  plaintiff  to  a  contract  which  he  has  by  such  means  in- 
duced him  to  enter  into,  when  the  thing  contracted  for  is  so 


204  OASES  IN  THE  SUPREME  COlftlT. 

Northrop  r.  Snmney. 

eiEwentially  different  from  what  it  was  represented,  and  by 
reason  of  such  representation  was  believed,  to  be." 

In  Voorhees  v.  De  Meyer,  (2  Barb.  S.  C,  B.  37,)  the  de- 
fendant entered  into  a  contract  with  the  assignee  of  the 
plaintiff,  to  sell  to  him  '^  lots  No.  9  and  11,  in  No.  20  in 
great  lot  No.  34,  187^  acres,  for  $750."  Under  an  act  of  the 
legislature  of  1790,  commissioners  surveyed  and  divided  great 
lot  No.  20  into  smaller  lots  and  marked  the  boundaries.  In 
1811,  or  1812,  one  Cockbum  subdivided  lot  34,  one  of  the 
subdivisions  of  great  lot  No.  20,  and  produced  said  lots  9 
and  10,  and,  according  to  his  sturey,  these  lots  contained, 
No.  9,  45^  acres,  and  No.  11,  142^  acres.  It  appeared  from 
the  evidence,  and  the  court  so  found,  that  Cockbnm's  surv^ 
of  lot  11  extended  north  of  the  north  line  of  lot  34^  which 
he  subdivided,  and  included  43^  acres  of  lot  35.  The  defend- 
ant had  no  title  to  any  portion  of  lot  35,  or  to  this  43^  acres. 
The  parties  contracted  in  reference  to  the  Cockbum  survey, 
the  defendant  intending  to  sell  the  lot  as  laid  out  and  marked 
by  Cockbum,  and  the  purchaser  supposed  he  was  buying  the 
lot  so  marked,  which  actually  contained  the  quantity  of 
142^  acres.  The  action  was  brought  by  the  assignee  of  the 
purchaser,  to  compel  the  vendor  to  perform  his  contract  of 
sale,  and  as  he  could  not  make  a  good  title  to  the  43J  acres, 
which  it  was  found,  as  a  matter  of  fact,  he  had  contracted  to 
sell,  he  was  decreed  to  perform  the  contract  as  far  as  he  could, 
and  damages  were  allowed  for  the  deficiency  of  land.  The 
case,  when  understood,  is  simply  the  ordinary  case  where  a 
vendor  cannot  make  to  the  vendee  a  good  title  to  all  the  land 
he  has  agreed  to  sell,  and  the  vendee  is  willing  to  take  that 
portion  to  which  a  good  title  can  be  given,  and  compensation 
in  damages  for  the  portion  to  which  the  vendor  cannot  make 
title.  The  case  has  no  application  to  the  one  we  are  con- 
sidering. 

I  have  referred  thus  fully  to  the  cases  mainly  relied  upon 
by  the  defendant's  counsel,  for  the  purpose  of  ascertaining 
with  precision,  the  facts  and  the  reaaone  upon  whioh  the  d^ 
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cisions  prooeeded.  They  are  all  unlike^  and  as  I  think^  in 
principle,  unlike  the  present  case.  In  all  of  them,  strong 
representations  were  made  by  the  vendor,  which,  though  not 
held  fraudulent,  were  untrue,  and  were  strong  inducements 
to  the  purchaser.  In  Bosevdt  v.  DaJey  (2  Cowen,  129,)  no 
coal  mine  of  any  value  existed,  and  there  was  an  entire  fail- 
ure of  consideration  for  the  agreement  to  pay  the  annuity. 
This  agreement  was  executory.  In  Champlin  v.  Laytin,  (18 
WencL  409,)  a  fact,  of  the  most  decisive  importance  was 
known  to  the  vendors;  it  was  not  communicated  to  the 
vendee,  though  there  was  no  fraudulent  concealment,  as  the 
vendors  did  not,  in  the  view  they  took  of  the  law,  suppose 
it  important.  Other  facts  were  known  or  communicated  to 
the  purchaser,  and  he  was  strfngly  assured,  by  the  vendors, 
that  all  was  right.  He  was  entirely  ignorant  of  the  fact 
which,  when  properly  understood  and  applied,  deprived  him 
of  his  entire  purchase.  In  Belknap  v.  SecUey,  the  contract 
was  still  executory.  "  The  agreement  was  procured  by  a  mis- 
representation of  material  matters,  forming  an  essential  in- 
ducement to  the  contract.'"  It  was  a  case  of  mutual  mistake, 
induced  by  untrue  representations  of  the  defendant. 

In  the  present  case  it  does  not  appear  that  any  representa- 
tions of  any  kind  were  made  by  Shaw,  the  defendant's 
grantor.  All  that  appears  is,  that  there  were  fences  which 
the  parties  supposed  to  be  upon  the  south  and  north  lines  of 
the  farm;  that  there  were  67  acres  between  these  fences. 
Neither  party  was  aware  of  the  fact  that  the  south  fence  was 
upon  the  land  of  Hilton's  heirs,  and  4  chains  87  links  from 
the  true  line.  The  simple  truth  is,  that  the  Holland  Land 
Company,  in  conveying  to  the  Farmers'  Loan  and  Trust  Com- 
pany, in  1838,  made  the  mistake,  in  giving  for  the  eastern 
boundary  12  chains  10  links,  instead  of  7  chains  23  links, 
and  for  the  west  boundary  11  chains  94  links,  instead  of  7 
chains  7  links.  Possession  had  been  taken,  many  years  before 
the  conveyance  by  Shaw  to  the  defendant,  according  to  the 
description  in  the  deed  from  the  Holland  Land  Company, 
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and  all  the  subsequent  deeds  followed  the  description  in 
the  deed  from  the  Holland  company.  The  case  comes 
to  this:  the  land  in  question  belonged  to  Hilton's  heirs. 
The  fence  had  not  been  built  upon  the  true  line.  The 
parties — Shaw  and  the  jiefendant — supposed  it  had  been. 
Shaw  sold  and  conveyed  to  the  defendant ;  they  both  sup- 
posing the  land  conveyed  extended  to  the  fence,  but  in  the 
deed  the  south  boundary  is  "  by  land  heretofore  deeded  to 
Clark  Hilton."  The  defendant  accepted  this  deed.  He  did 
not  require  Shaw  to  specify  the/ence  as  the  southern  bound- 
ary. And  Shaw  only  undertook  to  convey  the  land  as 
bounded  south  by  Hilton's  land. 

I  have  come  to  the  conclusion,  with  some  hesitation,  that 
the  defendant  is  remediless,  ft  is  a  case  where  the  fence  be- 
tween adjoining  owners  has  not  been  put  upon  the  true  line. 
While  it  thus  stands,  one  of  the  owners  conveys  his  farm, 
giving  as  a  boundary  the  line  of  his  neighbor's  land.  The 
question,  in  the  absence  of  adverse  possession,  &c,  remains 
open  for  a  reconstruction  of  the  fence  upon  the  true  line. 
Such  cases  are  constantly  arising,  (not  ^hen  the  error  is  as 
great  as  in  the  present  case,)  and  I  am  not  aware  that  any 
action  has  ever  been  instituted  by  a  purchaser  against  his 
grantor,  on  the  ground  of  a  mistake  as  to  the  true  line,  though 
both' parties  saw  the  actual  division  fence  and  supposed  it  was 
properly  placed  upon  the  line.  To  permit  an  action  in  such  a 
cas^  would,  I  apprehend,  be  a  source  of  much  litigation,  and 
would  be  extremely  dangerous.  The  grantor,  when  he  bounds 
the  land  which  he  conveys,  by  the  land  of  another,  does  not 
undertake  that  the  visible  division  fence  is  upon  the  true  line, 
but  he  leaves  the  true  line  to  be  ascertained.  The  grantee  can 
always  protect  himself  by  requiring  a  different  description,  as 
making  the  fence  the  boundary,  or  leaving  it  solely  to  courses 
and  distances.    In  my  opinion  the  judgment  should  be  affirmed. 

[Gbvebbs  Qeverajl  Tsbx,  May  17,  1868.  Cfrover,  Marvin  and  Davis, 
Jastices.] 


GEHEBEE—MAY,  1866.  207 


Fbckham  V8.  Hekdebbon  and  oiherB. 

Where  a  public  highway  originally  laid  cnt  sis  reds  in  width,  was  fenced  only 
four  rods  wide,  and  had  been  nsed  as  thus  fenced  for  thirty  years,  and  there 
was  no  eyidence  that  the  pnblic  had  suffered  any  annoyance  or  iaconvenience 
from  the  fences ;  JSdd  that  the  fences  were  not  a  pnblic  nuisance,  which 
oonld  be  abated  as  such,  by  the  commissioners  of  highways. 

BM  dUo,  that  the  commissioners  of  highways  had  no  right  to  enter  upon  the 
premises  of  the  person  through  whose  land  the  road  was  laid  out,  and  re- 
more  the  fences,  so  as  to  make  the  road  six  rods  wide ;  without  taking  the 
proper  measures  to  ascertain  his  damages ;  and  this  although  they  claimed 
to  act  under  and  by  virtue  of  a  statute,  passed  long  after  the  opening  of  the 
road,  by  which  they  were  authorized  and  empowered  to  make  the  road  six 
rods  wide ;  but  which  statute  did  not  provide  for  any  compensation  to  land- 
owners. 

Vnder  such  circumstances  a  landowner  cannot  be  disturbed  in  his  possession 
without  making  him  just  compensation. 

Where  a  simple  encroaehmenif  not  constituting  a  public  nuisance,  has  existed, 
in  a  highway,  for  twenty  years,  the  premises  taken  by  the  encroachment 
cease  to  be  a  part  of  the  highway ;  and  the  jury  should  find  that  there  is  no 
encroachment. 

Where  an  act  of  the  legislature  appointed  commissioners  to  lay  out  a  road, 
and  required  them  to  file  a  map  and  description  of  the  road,  in  certain 
offices ;  and  declared  that  it  should  be  lawful,  from  ifugncrforth,  for  the  in- 
habitants of  certain  counties  to  cut  open  and  improve  the  said  road ;  ffM 
that  the  filing  of  the  n^ap  was  a  pre-iiequisite  which  must  be  performed  by 
the  commissioners  before  the  inhabitants  would  have  any  authority  to  cnt 
open  and  improve  such  road. 

MOTION  for  a  new  trial,  upon  a  case  and  exceptions,  or- 
dered to  be  heard  in  the  first  instance  at  a  general  term. 
The  action  was  trespass,  for  breaking  and  entering  the  plaint- 
iff's dose  and  removing  his  fence.  The  defendants  were  com- 
missioners of  highways  of  the  town  of  Newfane,  in  Niagara 
county,  and  as  such  justified  under  the  act  of  1852,  "  to  author- 
ize a  resurvey  of  a  public  highway  leading  from  near  the  city 
of  Rochester  in  the  county  of  Monroe,  to  Lewiston  in  the 
county  of  Niagara,  known  as  the  Bidge  Road.'^  The  facts, 
and  the  questions  arising  thereon,  sufficiently  appear  in  the 
opinion  of  the  coiu-t.  The  judge  before  whom  the  cause  was 
tried  directed  a  verdict  for  the  plaintiff. 
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F.  J.  Fithiariy  for  the  plaintiff 
A.  Holmes y  for  the  defendants. 

By  the  Court,  Marvin,  J.  In  1806  the  legislature  passed 
an  act  appointing  commissioners  to  lay  out  a  road  through 
the  county  of  Genesee,  from  near  the  falls  on  Genesee  river,  to 
Lewiston  on  the  Niagara  river.  The  commissioners  were  to 
explore  and  lay  out  the  road  at  least  six  rods  wide.  And  it 
was  enacted  ^'  that  when  the  said  road  shall  be  laid  out,  it 
shall  be  the  duty  of  the  said  commissioners  to  file  a  map  and 
precise  description  thereof,  with  their  names  thereto  subscribed, 
in  the  office  of  the  clerk  of  the  county  of  Genesee ;  and  that 
it  shall  be  lawful  from  thenceforth  for  the  inhabitants  of  the 
said  county  of  Genesee  to  cut  open  and  improve  the  said  road." 

At  the  time  this  act  was  passed,  the  Holland  Land  Compa- 
ny, so  called,  owned  most  of  the  land  through  which  the  road 
was  to  be  laid.  The  commissioners  surveyed  out  the  road  by 
a  single  line,  and  November  5,  1806,  filed  the  survey  in  the 
office  of  the  clerk  of  Genesee  county.  This  survey  was  some 
half  mile  south  from  the  locus  in  quo.  The  road  was  so  opened 
that  it  was  used,  in  1809,  to  Lewiston,  In  1815  the  l^sla- 
ture  passed  another  act,  appointing  commissioners  who  were 
"  authorized  and  empowered  to  review  and  make  such  altera- 
tions in  the  state  road  leading  from  the  falls  on  Genesee  river 
to  Lewiston,  as  they  in  their  judgment  shall  deem  beneficial 
to  the  public  travel.  Provided  that  such  alterations  shall  not 
materially  affect  or  injure  any  person  settled  on  said  road,  or 
any  building  or  valuable  improvement  of  said  road/'  The 
commissioners  were  directed  to  make  a  map  and  file  it,  with 
the  field  notes,  in  the  comptroller's  office  and  in  the  clerk's 
office  of  the  counties  of  Genesee  and  Niagara,  and  copies  in 
the  towns  through  which  the  road  should  run.  "And  it 
shall  be  lawful  from  henceforth  for  the  inhabitants  of  the 
counties  of  Genesee  and  Niagara  to  improve  the  said  road." 

The  defendant  gave  in  evidence  the  field  notes  of  the  survey 
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made  by  the  commissionerB  under  the  act  of  1815,  through 
the  county  of  Niagara ;  and  it  was  admitted  that  this  survey 
was  where  the  road  now  passes  through  the  plaintiff's  fium. 
No  map  made  by  these  commissioners  was  produced. 

The  plaintiff  has  title  to  his  farm  in  fee^  including  the 
road,  by  divers  mesne  conveyances,  from  the  Holland  Land 
Company.  He  purchased  the  farm  and  entered  upon  it  some 
12  or  13  years  before  the  trial  The  road,  called  the  Bidge 
Boad,  was  there,  and  then  fenced  on  each  side  as  it  was  at  the 
time  the  defendants  committed  the  acts  complained  of.  This 
road  was  used  through  the  woods  as  early  as  1817,  and  there 
were,  at  that  time,  no  buildings  on  the  road  for  several  miles. 
The  road  was  only  underbrushed  out.  The  fence  removed  by 
the  defendants  was  built  in  1823.  The  defendants  claimed 
the  right  to  remove  the  fence,  so  as  to  make  the  highway  six 
rods  wide,  under  the  act  bf  1852.  This  act  appoints  three  sets 
of  commissionerB,  one  for  each  county,  Monroe,  Orleans  and 
Niagara,  to  survey  and  establish  so  much  and  such  parts  of  the 
said  highway  as  is  situated  within  their  county,  six  rods  wide,  on 
the  route  or  survey  made  by  the  commissioners  of  1815.  They 
are  allowed  to  vary  the  line,  and  provision  is  made  in  certain 
cases  where  the  line  is  varied,  &c.  for. compensation  to  the 
owner,  for  damages.  '  The  plaintiffs'  case,  however,  does  not 
come  within  these  provisions.  The  defendants  claimed  the 
right  to  remove  the  plaintiff's  fence  so  as  to  make  the  road  six 
rods  wide,  and  without  making  him  any  compensation.  It  is 
admitted  that  the  commissioners  appointed  by  the  state,  and 
the  defendants  acting  as  highway  commissioners,  have  acted 
regularly,  and  in  accordance  with  the  provisions  of  the  act  of 
1852.  The  position  of  the  defendants  is  that  a  highway  was 
lawfully  laid  out  six  rods  wide  in  1815 ;  that  the  public  ac- 
quired a  right  to  such  a  road,  and  that  the  plaintiff,  and  those 
from  whom  he  derived  title,  have  encroached  upon  the  high- 
way ever  since  1823 ;  and  that  such  encroachment  may  now 
be  removed. 

Unless  the  puUic  had  such  right  at  the  time  the  statute  of 
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1852  was  passed,  it  is  not  claimed  by  the  defendants  that  such 
statute  would  justify  their  acts  in  the  premises,  as  the  statute 
did  not  provide  for  compensation,  and  none  has  been  made  to 
the  plaintiff.  Waiving,  for  the  present,  all  objections  as  to  the 
laying  out  of  the  road  by  the  commissioners,  in  1815,  and 
assuming  that  it  was  laid  out  six  rods  wide,  and  that  compen- 
sation was  made  to  the  owner,  in  the  enhanced  value  of  his  ad- 
joining lands,  how  will  the  case  be  then  presented  ?  The 
public  opened  the  road  by  underbrushing  through  the  forest 
BO  that  the  road  could  be  used.  How  wide  this  opening  was 
does  not  appear.  In  1823  this  lot  was  occupied  by  a  pur- 
chaser and  the  fence  in  question  erected,  and  it  remained  so  for 
thirty  years.  The  road  was  fenced  out  four  rods  in  width  and 
has  been  used  by  the  public  for  over  thirty  years. 

The  defendants'  counsel  says  that  the  fence  constituted  an 
encroachment,  and  he  assumes  that  such  encroachment  was  a 
public  nuisance,  and  then  cites  authorities  to  show  that  the 
time  during  which  a  public  nuisance  had  existed  will  not  con- 
stitute a  bar  to  an  action  or  proceeding  to  abate  it.  This  is 
so,  undoubtedly.  A  present  public  nuisance  may  be  abated 
though  it  has  existed  for  any  length  of  time.  The  continu- 
ance of  a  public  nuisance  is  a  continual  erection  of  it,  and  of 
course  statutes  of  limitation  and  time  have  nothing  to  do  with 
the  question.  But  the  nuisance  must  exist  at  the  time  it  is 
sought  to  be  abated.  If  the  thing  was  a  nuisance  ten  years 
or  five  years  since,  and  it  has  ceased  to  be  such,  it  cannot  be 
abated  as  a  nuisance.  The  counsel  had  assumed  that  the  en- 
croachment, so  claimed,  was  a  public  nuisance — the  very  point 
to  be  established  before  the  principles,  relating  to  the  time  of 
its  continuance,  can  be  made  applicable.  What  is  a  nuisance  ? 
BlackstonCy  (3  Com,  215,)  says,  ^'  Nuisance,  nocumentumy  or 
annoyance,  signifies  any  thing  that  worketh  hurt,  inconven- 
ience, or  damage.  And  nuisances  are  of  two  kinds  ;  public  or 
common  nuisances,  which  affect  the  public  and  are  an  annoyance 
to  all  the  king's  subjects,  for  which  reason  we  must  refer  them 
to  the  class  of  public  wrongs,  or  crimes  and  misdemeanors ; 
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and  private  nuiflances  may  be  defined  any  thing  done  to  the 
hurt  or  annoyance  of  the  lands,  tenements  or  hereditaments 
of  another/'  In  his  4th  volume,  page  167,  he  repeats,  that 
common  nuisances  are  such  inconvenient  and  troublesome  of- 
fenses as  annoy  the  whole  community  in  general,  and  not 
merely  some  particular  person.  And  of  this  nature  are  annoy- 
ances in  highways,  bridges  and  public  rivers,  by  rendering  the 
same  inconvenient  or  dangerous  to  pass,  either  positively  by 
actual  obstructions,  or  negatively  by  want  of  reparation, 
{See  also  Bouv.  Law  Diet  tit  Nuisance;  1  Rvss,  on  Grimes y 
317,  347.)  Russell  says  the  annoyance  or  neglect  must  be  of 
a  real  and  substantial  nature,  {p.  318.)  And  see  the  prece*- 
dent  of  an  indictment  for  obstructing  a  common  highway, 
{Arch.  Or.  PI  640.) 

I  have  consulted  the  cases  cited  by  the  learned  counsel  for 
the  defendants  for  the  purpose  of  establishing  his  position  that 
no  lapse  of  time  will  legalize  a  public  nuisance ;  and  they  are 
cases  of  the  obstruction  of  navigation  in  navigable  waters,  or 
of  the  maintenance  of  public  nuisances  injurious  to  public 
health,  or  offensive  and  annoying.  No  case  is  cited  of  a  sim- 
ple encroachment  upon  a  highway,  not  amounting  to  an  ob- 
struction, or  a  real  and  substantial  annoyance  to  the  public.  A 
public  nuisance  is  indictable,  and  it  may  be  abated  by  any  one. 
Will  it  be  claimed  that  in  the  present  case  the  plaintiff  could 
have  been  indicted  and  convicted  for  maintaining  the  fence 
in  question  ?  or  that  any  one  could  justify  the  act  of  remov- 
ing the  fence  ?  It  seems  to  me  clearly  not.  Such,  however, 
would  be  the  result  if  the  fence  was  a  public  nuisance.  Our 
statute  makes  a  distinction  between  obstructing  a  highway 
and  encroaching  upon  it,  by  fences.  (1  R.  S.  521.)  Either 
may  be  a  public  nuisance  when  it  is  of  such  a  character  as  to 
produce  annoyance  of  a  real  and  substantial  nature. 

In  Wetmore  v.  Tracy,  (14  Wend.  250,)  the  fence  was  built 
in  or  near  the  center  of  a  road  three  rods  wide,  for  the  distance 
of  35  rods.  Two  thirds  of  the  distance  it  was  in  the  center 
of  ihe  beaten  track,  and  at  one  place  wagons  oould  not  pass. 


212  OASES  m  THE  SUPREME  COURT. 

Peckbam  v.  Henderson* 

It  was  removed  by  the  defendants  as  a  nuisance,  and  it  was 
dearly  so.  The  common  pleas  held  that  the  fence  was  not  a 
public  nuisance,  but  a  mere  encroachment,  to  remove  which 
the  commissioneFB  of  highways  should  have  acted  under  the 
provisions  of  the  revised  statutes.  The  supreme  court  cor- 
rected that  error,  and  held  that  it  was  a  public  nuisance,  and 
that  the  common  law  right  to  remove  it  as  such  was  not  af- 
fected by  the  statute.  Prom  some  of  the  language  of  Nelson,  J., 
it  might  be  inferred  that  he  r^arded  all  encroachments  upon 
a  highway,  as  a  public  nuisance,  but  the  case  did  not  call  for 
the  discussion  of  that  question.  He  gives  no  definition  of  a 
public  nuisance.  The  case  was  undoubtedly  properly  decided, 
but  I  do  not  think  it  an  authority  for  holding  that  all  en- 
croachments, however  slight,  and  without  regard  to  public 
inconvenience  or  annoyance,  are  public  nuisances.  If  the  road 
is  encroached  upon  by  fences,  to  any  extent,  the  commissioners 
of  highways  may  proceed  under  the  statute,  and  order  the 
encroachment  to  be  removed. 

In  my  opinion  the  fence  in  question  was  not  a  public  nui- 
sance. The  road  was  fenced  out  four  rods  wide,  and  it  had 
been  so  used  for  thirty  years.  There  is  no  evidence  that  the 
public  had  suffered  any  annoyance  or  inconvenience.  If  I  am 
right  in  supposing  that  the  fence  in  question  was  not  a  public 
nuisance,  what  prevented  the  application,  to  the  case,  of  the 
provisions  of  our  statute.  Of  the  time  of  commencing  actions 
relating  to  real  property  ?  (2  B.  8,  292  et  seq.)  The  people 
declare  that  they  will  not  sue  &c.  any  person  for  or  in  respect 
to  any  lands  &c.,  by  reason  of  B.nj  right  or  title  of  the  people 
to  the  same,  unless  such  right  or  title  shall  have  accrued 
within  20  years  before  any  suit  or  other  proceeding  for  the 
same  shall  be  commenced,  &c.  unless  the  rents  and  profits 
have  been  received,  &c. 

It  is  entirely  clear  that  the  locus  in  quo  had  been  held  and 
possessed  adversely  for  30  years  under  a  fee  title,  the  land  be- 
ing enclosed  and  cultivated.  I  confess  I  am  not  able  to  see 
why  the  plaintiff  had  not  acquired — assuming  that  the  road 
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was  properly  laid  out  six  rods  wide  in  1815-— a  right  to  con- 
tinue and  enjoy  his  possession  as  against  the  public  and  all  the 
world.  It  is  true  that  the  provisions  of  the  highway  act,  re- 
lating to  encroachments,  are  silent  touching  the  time  within 
which  the  commissioners  are  to  proceed.  But  I  apprehend 
that  when  a  simple  encroachment,  not  constituting  a  public 
nuisance,  has  existed  20  years,  the  premises  taken  in  by  the 
encroachment,  cease  to  be  a  part  of  the  highway,  and  the  jury 
should  find  that  there  is  no  encroachment. 

There  are,  however,  other  objections  to  the  defense  inter- 
posed. By  the  act  of  1806  the  commissioneis  were  required 
to  file  a  map  and  precise  description  of  the  road,  with  their 
names  thereto  subscribed,  in  the  ofiice  of  the  clerk  of  the  county 
of  Genesee.  No  map  was  produced,  or  proved  upon  the  trial 
Small  books,  purporting  to  be  the  field  notes  or  minutes  of 
the  survey  were  produced,  firom  the  clerk's  office  of  Genesee 
county.  By  the  act  of  1815,  the  commissioners  were  required 
to  cause  to  be  made  an  accurate  map  of  said  road  and  file  it, 
with  the  field  notes  of  the  survey,  in  certain  offices.  The  field 
notes  were  put  in  evidence,  but  no  map  was  produced  or  proved. 
The  acts  of  1806  and  1815  declare,  after  the  provisions  just  re- 
ferred to,  that  it  shall  be  lawful  fix>m  thenceforth  for  the  inhab- 
itants of  the  county  of  Genesee  (in  act  of  1806)  and  Niagara  (in 
1815)  to  cut  open  and  improve  the  said  road.  Until  the  com- 
missioners had  performed  the  required  prerequisites,  the  inhab- 
itants had  no  authority  to  cut  open  and  improve  the  road.  We 
have  seen  what  they  did,  and  what  the  inhabitants  did,  as  they 
severally  took  possession  of  portions  of  the  land  through  which 
the  road  was  partially  opened.  Some  of  them  fenced  it  out 
six  rods  wide  and  others  four  rods,  and  the  public  have  so 
used  it.  There  is  no  doubt  that  the  Bidge  Boad  is  a  highway 
to  the  extent  it  has  been  used,  and  the  public  have  an  ease- 
ment to  that  extent.  This  position  can  be  maintained  upon 
the  principle  of  dedication.  In  the  present  case,  the  land  was 
fenced  out  for  a  road  as  early  as  1823,  and  it  has  been  used  by 
the  public,  certainly  from  that  tune^  with  the  assent  of  the 
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owner.  Other  portions  of  the  road  have  been  used  since  1809. 
The  rights  of  the  public  are  limited  to  the  extent  of  the  use. 
(The  People  v.  Judges  of  Cortland  County,  24  Wend.  491.) 
The  defendants,  as  commissioners  of  highways  had  no  right  to 
enter  upon  the  plaintiff's  premises  and  remove  the  fence  with- 
out taking  the  proper  measures  to  ascertain  his  damages.  In 
short  the  plaintiff  cannot  be  disturbed  in  his  possession  with* 
out  just  compensation. 

The  defendants'  counsel  made  the  point  that  the  land  in 
question  was  dedicated  to  the  public  use  by  the  Holland  Land 
Company.  I  have  not  overlooked  the  point,  or  the  evidence 
upon  which  it  w^  founded,  and  content  myself  by  remarkiDg 
that  the  point  is  not  well  taken. 

The  motion  to  set  aside  the  verdict  and  for  a  new  trial, 
must  be  denied  with  costs. 

[Qbkbsbb  Qbbbbal  Tbbm,  May  17,  1868.  Orover,  Marvin  and  Davis, 
JnaticeB.] 
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a  justice  of  the  peace  has  no  jarisdiction  to  try  a  dispated  title  to  real  prop- 
erty. But  the  question  of  actual  possession  is  not  a  question  of  title, 
within  the  meaning  of  the  prohihition  in  the  statute. 

Where  a  plank  road  company,  suing  in  a  Justice's  court  for  penalties  for  pass- 
ing its  toll-gate  without  paying  toll,  proves  itself  to  be  a  corporation,  and 
in  possession  of  the  road,  and  the  incurring  of  the  penalty  by  the  defend- 
ant, this  is  sufficient  to  entitle  it  to  recover,  without  proof  of  its  right  to 
enter  and  construct  the  road  and  erect  gates. 

If  the  defendant  in  such  an  action  intends  to  raise  the  question  of  title,  he 
should  set  forth,  in  his  answer,  the  matter  showing  that  the  title  will  come 
in  question,  and  give  the  undertaking  required  by  the  statute.  If  he  fails 
to  do  so,  the  justice  will  have  jurisdiction  of  the  cause,  and  the  defendant 
will  be  precluded,  in  his  defense,  from  drawing  the  title  in  question. 


GENESEE— MAY,  1888.  215 


Fredonia  and  Sinclearyille  Plank  Road  Co.  v.  Wait. 

APPEAL  by  the  defendant  from  a  judgment  of  the  Chau- 
tauque  county  court,  reversing  the  judgment  of  a  justice. 
The  facts,  and  the  legal  questions  arising  thereon^  sufficiently 
appear  in  the  opinion  of  the  court, 

J?,  F.  Warreny  for  the  plaintiff, 

J.  F.  Smithy  for  the  defendant 

By  the  Court j  Marvin,  J.  The  object  of  the  action  was 
to  recover  several  penalties  for  passing  the  gate  of  the  plaint- 
iff without  paying  tolls,  under  the  act  of  1855.  {Laws  of 
1855,  p.  874,  §  3.)  The  plaintiff  proved  its  organization  in 
1852 ;  the  construction  of  the  plank  road ;  the  erection  of 
the  gate ;  and  that  the  defendant  passed  it  without  paying 
toll,  &c.  The  defendant  objected  to  any  evidence  of  the 
plaintiff's  possession  or  construction  of  the  road,  until  the 
plaintiff  showed,  preliminarily,  its  right  to  erect  the  road  and 
to  establish  its  gates.  The  objection  was  overruled.  It  ap- 
peared, from  the  cross-examination  of  the  plaintiffs  witness, 
that  the  plank  road  was  put  in  the  old  highway,  which  had 
been  used  near  twenty  years,  and  up  to  the  time  the  plaintiff 
took  possession  of  it.  When  the  plaintiff  rested,  the  defend- 
ant moved  for  a  nonsuit,  on  the  ground  that  the  plaintiffs, 
to  maintain  their  action,  must  show  that  application  was 
made  to  the  board  of  supervisors  for  leave  to  construct  their 
road;  that  they  authorized  it;  that  commissioners  laid  it 
out ;  that  it  was  surveyed  and  survey  filed ;  and  that  they 
must  show  they  had  acquired  the  right  of  way  on  the  old 
road.  The  court  held  that  a  right  of  way  should  have  been 
shown,  and  nonsuited  the  plaintiff. 

A  justice  of  the  peace  has  no  jurisdiction  when  the  title 
to  real  property  comes  in  question,  as  provided  by  the  Cbde, 
sections  55  to  62,  inclusive.  The  defendant  may  answer  any 
matter  showing  that  title  will  come  in  question.  (§  55.) 
He  must  give  an  undertaking.    If  h€>  does  not,  he  is  pre- 
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dueled,  in  his  defense,  from  drawing  the  title  in  question. 
(§  58.)  If  it  appears,  on  the  trial,  from  the  plaintiff's  own 
showing,  that  the  title  to  real  property  is  in  question,  and 
such  title  shall  be  disputed  by  the  defendant,  the  justice  shall 
dismiss  the  action.  (§  59.)  The  justice  has  no  jurisdiction 
to  try  a  disputed  title  to  real  property.  The  question  of  ac- 
tual possession  is  not  a  question  of  title,  within  the  meaning 
of  the  statute.  {Ehle  v.  QtuickenbosSy  6  HiUy  537.)  Hence, 
in  a  justice's  court,  the  question  of  actual  possession  is  often 
litigated.  One  cannot  maintain  an  action  for  a  trespass  upon 
land  unless  he  was  in  possession  at  the  time  the  trespass 
was  committed.  He  must  therefore  give  evidence  of  posses- 
sion, and  the  defendant  may  controvert  this  evidence.  He 
may  show  himself  or  some  other  person  in  the  actual  pos- 
session, at  the  time  the  act-  complained  of  as  a  trespass  was 
committed.  But  neither  party  can  resort  to  evidence  to  prove 
the  title  of  the  land  in  him,  for  the  purpose  of  showing  a 
constructive  possession,  if  the  other  party  objects,  and  dis- 
putes the  title. 

In  Koon  v.  Maznzafiy  (6  Hilly  44,)  the  plaintiff  was  not  in 
actual  possession.  He  gave  in  evidence,  without  objection, 
a  deed  of  the  premises  to  himself  The  defendant  did  not, 
on  the  trial,  dispute  the  title  as  shown  by  the  plaintiff,  and 
for  this  reason  the  judgment  in  favor  of  the  plaintiff  was 
sustained. 

In  the  present  case  the  plaintiff  proved  itself  a  corporation, 
and  in  possession  of  the  road.  Suppose  the  plaintiff  had 
offered  to  prove  its  title  to  the  road,  by  proving  all  the  pro- 
ceedings required  by  the  act  to  obtain  the  title  or  right  to 
take  the  highway  for  its  road ;  could  not  the  defendant  have 
objected,  and  disputed  such  title  ?  And  would  not  this  have 
ousted  the  justice  of  his  jurisdiction,  according  to  section  59 
of  the  code  ?  So  far  as  title  to  land  is  concerned,  the  justice 
can  only  try  the  question  of  actual  possession. 

-In  this  case  it  appeared  from  the  cross-examination  of  one 
of  the  plaintiff's  witnesses,  that  the  loctLs  in  quo  had  been ' 
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for  many  years  a  public  highway^  and  used  as  such  up  to  the 
time  the  plaintiff  took  possession.  There  is  no  dispute  about 
the  possession  of  the  plaintiff  at  the  time  the  acts  complained 
of  were  committed.  But  it  is  said  that  until  the  plaintiff 
showed  a  right  to  enter  and  construct  its  road  and  erect  its 
gate,  it  was  a  trespasser  and  the  gate  a  nuisance.  If  the 
plaintiff  had  acquired  no  right  to  enter  and  erect  its  gate, 
such  erection  was  undoubtedly  a  nuisance.  But  how  is  this 
question  of  right  to  be  tried  ?  Such  a  question  undoubtedly 
involves  title  to  real  property,  and  this  would  have  appeared 
upon  the  plaintiff's  own  showing,  if  it  had  attempted  to  in- 
troduce the  evidence  indicated  by  the  defendant  And  the 
defendant,  by  simply  disputing  the  title,  would  deprive  the 
justice  of  his  jurisdiction. 

If  the  defendant  intended  to  raise  the  question  of  title, 
he  should  have  set  forth,  in  his  answer,  the  matter  showing 
that  title  would  come  in  question^  and  should  have  given  the 
undertaking.  Not  having  done  so,  the  justice  had  jurisdic- 
tion of  the  cause,  and  the  defendant  was  precluded,  in  his  de- 
fense, from  drawing  the  title  in  question.  If  the  defendant 
had  answered  that  the  locus  in  quo  was  a  public  highway, 
this  would  have  made  a  question  of  title.  (6  HiU,  342. 
15  Wend.  338.     19  id.  373.) 

The  justice  erred,  and  the  judgment  of  the  county  court 
must  be  affirmed 

[Obvbbbb  Obvbbaxi  Tbbm,  May  17,  1858.  Cfrover,  Marvin  and  Davu, 
Justices.] 
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Where  no  absolute  and  imperative  duty  is  imposed  upon  a  municipal  corpora- 
tion, by  its  charter,  to  make  or  repair  sidewalks  in  the  streets,  or  to  cause 
them  to  be  made  and  repaired.,  but  if  the  owners  of  lots,  after  having  been 
required  by  ordinances  or  by-laws  to  construct  or  repair  a  side-walk,  or  to 
keep  it  in  repair,  shall  neglect  or  refuse  to  do  so,  the  trustees  are  atUkorized 
to  construct  such  sidewalk,  or  repair  the  same,  at  the  expense  of  the  lot 
owners  f  and  in  case  any  sidewalk  shall  become  in^passable,  or,  in  the  judg- 
ment of  the  trustees,  dangerous,  they  i^re  authorized  to  repair  the  same 
immediately  ;  a  discretion  is  conferred  upon  the  corporation,  and  it  is  not 
responsible  for  a  refusal  to  enact  ordinances  or  by-laws,  in  relation  to  the 
repairing  of  side-walks ;  nor,  if  it  enacts  such  ordinances  or  by-laws,  is  it 
liable  for  damages  arising  from  a  neglect  to  enforce  them. 

IN  September,  1856,  the  plaintiff,  while  walking  upon  the 
sidewalk,  in  Mill  street,  in  the  village  of  Medina,  late  in 
the  evening,  stepped  into  an  opening  between  the  planks  and 
fell,  and  her  leg  and  ankle  were  broken.  This  action  was 
brought  to  recover  damages  for  such  injury.  It  was  proved 
that  the  sidewalk,  along  Mill  street,  was  built  in  1853,  by 
the  owners  of  the  adjoining  lots,  in  pursuance  of  an  ordin- 
ance of  the  trustees  of  the  village,  requiring  such  sidewalk  to 
be  constructed.  It  was  also  found  that  the  sidewalk,  at  the 
time  of  the  injury,  was  much  out  of  repair,  and  evidence  was 
given  tending  to  show  that  the  trustees  had  had  notice  of,  and 
knew,  the  condition  of  the  walk.  When  the  plaintiff  rested, 
the  court,  on  motion  of  the  defendant,  nonsuited  the  plaintiff, 
and  she  excepted.  Judgment  was  entered  for  the  defendant, 
and  the  plaintiff  appealed  to  the  general  term. 

J9e  Puy  &  Bowerij  for  the  plaintiff, 

SicTceU  &  GraveSy  for  the  defendants. 

By  the  Court,  Marvin,  J.  The  legislature,  on  the  10th 
of  April,  1855,  passed  an  act  revising  and  amending  the  act 
of  1837,  incorporating  the  village  of  Medina.  The  trustees 
of  the  village,  among  other  powers,  are  authorized  to  pro- 
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Tide  for  and  open  streets,  and  regulate  the  grading,  paving, 
repairing  and  improving  the  same ;  to  compel  the  owners  of 
lots  and  grounds  to  construct  sidewalks  in  front  thereof,  and 
to  cover  them  with  plank,  or  flag  them  with  brick  or  stone, 
and  keep  the  same  in  repair,  and  clear  from  snow  or  other  ob- 
struction. {Sees,  Laws  of  1855,  p.  483,  §  8.)  The  trustees 
are  declared  to  be  commissioners  of  highways.  The  act  con- 
tains a  special  section  relating  to  sidewalks.  (§  21.)  If  the 
owners  of  lots,  after  having  been  required,  by  ordinances  or 
by-laws,  in  the  manner  specified  in  the  act,  to  construct  or« 
repair  the  sidewalk,  shall  neglect  or  refuse  to  construct  the 
same,  or  keep  it  in  repair,  for  90  days,  the  ordinance  or  by- 
law shall  be  published  six  weeks,  and  then  the  trustees  are 
authorized  to  construct  such  sidewalks,  or  repair  the  same, 
in  pursuance  of  any  such  ordinance,  by-law  or  requirement, 
and  the  expenses  are  to  be  a  tax  upon  the  owner,  and  a  lien 
upon  his  lots.  By  an  act  passed  April  1,  1856,  this  section 
was  so  amended  as  to  substitute  60  instead  of  90  days, 
within  which  the  owner  is  to  construct  or  repair  the  side- 
walk. And  also  providing,  that  ^^  if  at  any  time  any  sidewalk 
in  front  or  along  the  side  of  any  lot  or  grounds,  in  said  vil- 
lage, shall  become  impassable  or,  in  the  judgment  of  the 
trustees  of  said  village,  dangerous,  for  any  reason,  they  are 
hereby  authorized  to  repair  the  same  immediately/'  and  col- 
lect of  the  owner  of  the  lot  the  expenses. 

After  examining  the  cases  cited  by  the  plaintiff's  counsel, 
I  remain  of  the  same  opinion  as  at  the  circuit,  viz :  that  the 
plaintiff  cannot  recover.  The  village  of  Medina  is  a  munici- 
pal corporation.  Its  powers  are  mainly  exercised  by  a  board 
of  trustees,  upon  whom  the  statute  confers  certain  specific 
pdwera.  Most  of  these  powers  are,  in  their  nature,  discretion- 
ary and  legislative.  The  trustees  have  power  to  make  and 
establish  by-laws,  to  prevent  and  suppress  vice  and  immor- 
ality, &c.  They  have  power  to  provide  for  and  open  streets, 
&c..  and  to  compel  the  owners  of  lots  and  grounds  to  con- 
struct sidewalks  in  front  thereof,  and  keep  the  same  in  repair. 
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The  mode  of  proceedings  is  specially  pointed  out.  It  is  by 
ordinances  or  by-laws  requiring  the  owners  of  lots  or  grounds 
to  construct  or  repair  sidewalks  in  front,  or  along  the  side 
thereof.  If  the  owner  neglects  for  a  certain  time,  then  the 
trustees  are  authorized  to  construct  such  sidewalks,  or  repair 
the  same,  at  the  expense  of  the  owner  of  the  lots.  And  by 
the  act  of  1856,  if  the  sidewalks  shall  become  impassable, 
or,  in  the  judgment  of  the  trustees,  dangerous,  they  are  au- 
thorized to  repair  the  same  immediately,  without  waiting  for 
the  owner  of  the  lot  to  make  the  repairs,  and  at  the  expense 
of  the  owner.  All  these  powers  are  discretionary.  There 
is  no  absolute  and  imperative  duty  imposed  upon  the  trustees 
to  make  or  repair  the  sidewalks.  They  cannot  make  them  in 
the  first  instance ;  but  if  there  are  to  be  any  sidewalks  at 
all,  the  trustees  must  first  act  by  ordinances  or  by-laws.  They 
must  legislate.  They  are  to  exercise  discretion.  They  are 
not  responsible  for  a  refusal  thus  to  enact  ordinances  or  by- 
laws ;  or  if  they  enact  them  in  relation  to  sidewalks,  they  are 
not  liable  for  a  neglect  to  enforce  them.  In  short,  there  is  no 
imperative  duty  imposed  by  the  act  upon  the  village  or  the 
trustees,  to  make  or  repair  sidewalks,  or  to  cause  them  to 
be  made  or  repaired.  And  I  apprehend  that  very  few  of  our 
villages  would  consent  that  an  imperative  ditty  should  be 
imposed  upon  them  to  make,  or  cause  to  be  made  and  kept 
in  repair,  their  sidewalks ;  thus  incurring  taxation,  often  un- 
necefloarily,  as  along  many  of  the  streets  little  used,  artificial 
sidewalks  are  not  required. 

The  inhabitants  and  taxpayers  are  content  that  trustees 
elected  by  them  should  have  certain  discretionary  powers  over 
ihem,  relatiog  to  streets,  sidewalks  and  a  great  variety  of  other 
matters.  But  it  would  be  a  great  revolution,  to  change  these 
nim:ierou8  discretionary  judicial  powers  into  absolute  minis- 
terial duties^  so  as  to  render  the  corporation  liable  in  an 
action  for  damages  arising  from  any  n^lect  to  perfonn  the 
specified  work  or  act. 

This  case  has  no  analogy  to  the  case  of  Hie  Mayor  dec 
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of  New  York  v.  Furze,  (3  HiU,  612.)  The  facts  and  cir- 
camstances  are  very  different.  Besides,  that  case  is  only  au- 
thority for  the  position  that  the  corporation  of  New  York  was 
bonnd  to  repair  the  sewers  it  had  constructed,  and  was  liable 
for  the  danw^s  sustained  by  Furze  by  reason  of  the  neglect 
to  repair  the  sewers.  See  the  comments  upon  this  case  in 
Wilson  V.  inie  Mayor  dc.  of  New  York,  (1  Denio,  595J 
where  the  true  distinctions  are  taken  between  duties  judi- 
cial and  discretionary  in  their  nature,  and  those  which  are 
imperative.  And  see  also  The  Rochester  White  Lead  Co,  v. 
The  City  of  JSochester,  (3  Comst.  463.)  In  that  case  the 
work  (a  culvert)  was  constructed  by  the  city,  negligently  and 
unskillfully.  The  plaintiff  sustained  damages  in  consequence, 
and  he  was  veiy  properly  allowed  to  recover.  The  city  un- 
dertook the  performance  of  a  work  it  was  authorized  to  per- 
form, and  performed  the  work  so  imperfectly  and  negligently 
as  to  cause  injury  to  the  plaintiff.  These  cases  are  no  au- 
thority for  sustaining  the  action  in  this  case. 
The  judgment  should  be  affirmed. 

[QxvsBSB  QmsMRAh  TsBii,  May  17,  1868.     Orov9r,  Marvin  and  Iki/vts, 
Jnstioea.] 


Dascohb  vs.  The  Buffalo  and  State  Line  Bail  Boad 

Company. 

It  is  weU  lettled,  in  this  state,  as  a  principle  of  the  common  law,  that  he 
whose  negligence  has  contributed  in  any  essential  degree  to  the  iijury  he 
has  sustained,  cannot  maintain  an  action  to  recover  damages  from  the  other 
party  whose  acts  of  negligence  have  also  contributed  to  produce  the  injury. 
When  negligence  is  the  issue,  it  must  be  an  unmixed  case. 

It  should  be  regarded  as  very  little  short  of  recklessness  for  any  one  to  drire 
upon  the  track  of  a  rail  road  without  first  looking,  and  listening,  to  ascer- 
tain whether  a  moving  locomotive  is  near.    p0r  Martin,  J. 

Where  the  plaintiff,  living  about  a  fourth  of  a  mile  fh>m  a  rail  road  track,  and 
owning  a  iSmn  divided  by  the  InMsk,  left  hishofpe,  with  a  horse  and  wagon, 
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taking  in  his  son  and  a  servant,  and  drove  along  towards  the  rail  road,  upon 
a  trot,  and  passed  directly  upon  and  across  the  track,  without  taking  the 
slightest  precaution  to  ascertain  whether  or  not  a  locomotive  was  approach- 
ing ;  Held  that  he  was  guilty  of  great  carelessnes  and  negligence,  and  that 
he  could  not  recover  damages  of  the  rail  road  company  for  an  injury  sus- 
tained by  means  of  a  collision  with  their  locomotive. 

Held  cUsOj  that  under  these  circumstances,  it  was  immaterial  whether  the  train 
was  on  time,  or  behind  time,  when  the  collision  occurred. 

JSeldfwrtherf  that  the  question  of  negligence  on  the  part  of  the  plaintiff  was 
a  question  of  law  for  the  judge,  at  the  circuit ;  and  that  upon  the  ikcts 
proved  he  should  have  nonsuited  the  plaintiff. 

When  the  direct  fjact  in  issue  is  established  by  undisputed  evidence,  and  such 
fact  is  decisive  of  the  cause,  a  question  of  law  is  raised,  and  the  court  should 
decide  it.  The  jury  have  no  duty  to  perform.  The  issue  of  negligence 
comes  within  this  rule. 

To  authorize  a  recovery  against  a  rail  road  company,  for  damages  sustained 
by  reason  of  the  neglect  of  its  agents  to  ring  a  bell,  or  sound  a  whistle,  when 
about  to  cross  a  traveled  street  or  road  with  an  engine,  it  must  appear  that 
such  neglect  was  the  sole  cause  of  the  damage.  If  the  plaintiff  was  himself 
guilty  of  negligence  which  contributed  to  the  izjury,  he  cannot  recover; 
notwithstanding  the  omission  of  duty, by  the  company. 

In  an  action  against  a  roil  road  company,  to  recover  damages  sustained  by  the 
plaintiff,  while  crossing  the  track,  by  means  of  a  collision  with  the  defend- 
ants' locomotive,  it  is  proper  to  charge  the  jury  that  if  the  plaintiff  could 
have  seen  the  approaching  train,  by  looking  in  the  direction  of  it,  before  he 
reached  the  crossing,  and  in  time  to  have  avoided  the  collision,  his  attempt 
to  cross  was  negligent. 

APPEAL  by  the  defendant  from  an  order  made  at  a  special 
term,  denying  a  motion  for  a  new  trial,  upon  a  case  and 
exceptions  separately  stated.  The  facts,  and  the  questions  of 
law  arising  thereon,  are  set  forth  in  the  opinion  of  the  court 

Henry  W.  Roger a^  for  the  appellant.  . 

Albert  Samn,  for  the  respondents. 

By  the  Court,  Marvin,  J.  Several  questions  are  presented 
by  the  defendant.  The  most  important  is  that  relating  to 
the  negligence  of  the  plaintiff.  There  was  evidence  tending  to 
prove  the  negligence  of  the  defendant,  and  also  the  contrary. 
When  the  plaintiff  rQ|ted,  the  defendant  moved  for  a  nozumt^ 


GENESEfi— MAY,  1S58.  223 


Pasoomb  v.  BnffUo  and  State  Line  Rail  Road  Co» 

upon  the  grounds,  1.  That  the  plaintiff  had  failed  to  show 
that  the  injury  was  occasioned  without  fault  on  his  part. 
2.  That  the  evidence  showed  that  the  plaintiff  was  himself 
negligent,  and  that  his  negligence  contributed  to  produce  the 
injury  complained  of.  The  motion  was  denied,  and  the  de- 
fendant excepted.  It  will  be  material  to  notice  all  the  undis- 
puted evidence  beai'ing  upon  this  issue.  It  may  be  stated 
that  the  plaintiff,  while  crossing  the  defendant's  rail  road 
track  at  the  ^^  Camp  road  crossing/'  with  his  horse  and  wagon, 
on  the  5th  of  June,  1855,  between  4  and  6  o'clock  P.  M.  was 
very  much  injured.  The  defendant's  locomotive  struck  the 
plaintiff's  wagon  while  he  was  grossing  the  track.  The  course 
of  the  road  at  this  crossing,  and  for  a  considerable  distance 
each  way,  is  northerly  and  southerly,  and  the  "  Camp  road" 
easterly  and  westerly.  The  road  crosses  the  track  at  a  slight 
angla  The  plaintiff  lived  upon  the  Camp  road,  some  90  rods 
westerly  from  the  crossing,  an4  his  farm  lay  upon  both  sides  of 
the  rail  road.  He  had  so  lived,  and  occupied  his  farm  from 
the  time  the  rail  road  was  constructed.  There  was  a  water- 
tank,  14  feet  by  21,  on  the  north  side  of  the  rail  road,  7  feet 
from  the  north  rail  of  the  track,  and  east  of  the  Camp  road, 
and  44  feet  from  the  main  traveled  track.  The  cars  and  loco- 
motive were  moving  upon  the  track  from  Buffalo  southerly, 
and  the  plaintiff  approached  the  rail  road  from  the  west.  He 
was  going  upon  that  part  of  his  farm  lying  east  of  the  rail 
road.  His  son,  aged  about  12,  sat  upon  the  seat  with  him, 
and  a  hired  man  sat  in  the  wagon,  on  the  bottom,  behind 
them.  The  plaintiff  was  driving  a  single  horse.  There  was 
high  wind  from  the  west.  There  was  considerable  evidence 
upon  the  question  whether  the  train  was  on  time ;  the  plaintiff 
claiming  that  it  was  behind  time,  and  the  defendant  that  it 
was  on  time.  The  plaintiff  examined  Manuel  Henshaw  and 
Henry  Lovejoy,  surveyors.  Henshaw  measured  the  distance 
fix>m  the  crossing  to  the  plaintiff's  house,  86  rods,  and  the 
plaintiff's  bam  on  the  Camp  road,  74  rods.  He  stated  that 
going  along  the  road  itom  the  plaintiff's  bam  towards  the 
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croseiDg,  a  train  from  BuffiJo  could  not  be  seen  for  a  distance 
of  60  rods,  except  about  200  feet  from  the  croflsing,  in  conse- 
quence of  forest  and  embankment ;  that  at  a  point  200  feet 
westerly  from  the  crossing,  the  rail  road  track  could  be  seen 
in  the  direction  of  Buffalo,  for  a  distance  of  200  feet  to  the 
cutting,  and  a  little  frirther  into  the  cutting ;  that  at  a  point 
175  feet  westerly  from  the  crossing,  the  track  can  be  seen  for 
about  the  same  distance,  and  so  to  a  point  125  feet  from  the 
crossing,  where  the  track  can  be  seen  230  feet,  and  at  points 
100  feet  and  75  feet  west  from  crossing,  the  track  can  be  seen 
240  feet ;  at  50  feet  the  track  can  be  seen  250  feet ;  and  at  25 
feet  from  crossing,  the  track  is  obstructed  by  the  tank.  Loto- 
joy  made  measurements  and  took  observations,  at  one  time 
having  a  locomotive  moving  along  on  the  track.  He  stated  that 
the  trees  commence  along  the  Camp  road  200  feet  westerly 
from  the  crossing,  and  at  that  point  a  train  approaching  from 
Buffalo  can  be  seen  a  distance^  not  exceeding  300  feet  from 
the  crossing ;  that  at  a  point  100  feet  from  the  crossing,  a 
train  can  be  seen  300  or  400  feet  along  the  rail  road  from  the 
crossing.  At  a  point  50  feet  westerly  from  the  crossing,  a  train 
can  be  seen  some  500  feet  along  the  rail  road ;  and  at  a  point 
35  feet,  a  train  can  be  seen  700  feet.  He  speaks  of  seeing  the 
smoke  from  the  smoke  pipe  at  the  different  points  in  the  Camp 
road,  at  a  distance  from  300  to  1200  feet  from  the  crossing. 
The  Camp  road,  going  eastwardly,  descends  about  3  inches  to 
the  rod,  for  a  distance  of  200  feet  from  the  rail  road  track. 

Having  thus  grouped  the  material  objects,  let  us  ascer- 
tain the  conduct  and  acts  of  the  plaintiff.  The  plaintiff, 
his  son,  and  Bundel,  his  hired  man,  left  the  plaintiff's 
house,  at  the  distance  of  86  rods  westwardly  of  the  crossing, 
in  a  one-horse  wagon,  for  the  purpose  of  crossing  the  mil 
road,  and  working  on  that  part  of  his  farm  lying  east  of  the 
road.  His  son  sat  upon  the  seat  with  him.  Bundel  was  in 
the  wagon  behind  them,  sitting  upon  the  bottom  of  the  box. 
The  plaintiff  drove  along,  upon  a  trot.  There  is  not  a  par- 
tide  of  evidence  that  he  or  his  son  looked  in  either  diiQc^ion 
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for  locomotives  or  cars,  or  tHat  either  of  them  took  any  pre- 
caution whatever.  After  passing  the  tank,  having  got  onto 
the  track,  the  son  discovered  the  locomotive,  and  said  '^  father, 
the  cars  are  coming ;'"  and  the  plaintiff  instantly  struck  the 
horse.  The  horse  escaped,  but  the  wagon  was  struck,  the 
son  killed,  and  the  hired  man  and  the  plaintiff  injured.  Ban- 
del  did  not  look  down  the  road  towards  Buffalo.  He  says  he 
supposed  the  cars  had  gone  up.  He  did  look  in  the  other 
direction.  Suppose  we  should  stop  here ;  could  the  plaintiff 
recover?  But  there  is  some  further  evidence.  Mr.  Muffit 
and  Mr.  Hammond  crossed  the  rail  road  track,  a  short  dis- 
tance ahead  of  the  plaintiff.  They  noticed  that  the  train  was 
coming.  They  halted  a  moment,  and  then  proceeded  some 
rods  and  stopped  to  see  the  train  pass,  and  witnessed  the  col- 
lision. Hammond  looked  back  upon  the  highway,  just  as 
they  had  started  on,  and  saw  the  plaintiff  coming.  He  was 
near  the  track.  Hammond  took  off  his  hat  and  waved  it  to 
attract  the  plaintiff 's .  attention.  He  did  not  hallo,  as  the 
wind  was  blowing  strong,  and  he  thought  the  plaintiff  would 
not  hear.  The  plaintiff  did  not  appear  to  see  the  waving  of 
the  hat     He  gave  no  heed  to  it. 

John  Houghton  was  at  work  plowing  for  the  plaintiff,  on 
the  east  side  of  the  rail  road,  some  five  or  six  rods  southerly 
and  eastwardly  from  the  crossing.  His  team  was  standing 
stUl.  He  saw  the  plaintiff  coming  towards  the  crossing,  on 
an  ordinary  trot.  He  saw  the  train,  and  he  beckoned  with 
his  hand  towards  the  plaintiff  to  keep  back  from  crossing, 
but  did  not  know  that  the  plaintiff  saw  him.  He  heard  the 
plaintiff's  son,  as  he  looked  by  the  tank,  say,  '^father,  the  cars 
are-  coming,'^  and  the  plaintiff  struck  the  horse.  The  head 
of  the  horse  had  got  across  the  track  when  the  son  spoke. 
The  plaintiff  was  a  rod  or  two  from  the  crossing  when  the 
witness  beckoned  to  him  to  keep  back.  The  plaintiff  was 
looking  right  at  his  horse.  The  wagon  had  got  near  the  tank 
house,  or  about  there,  when  the  witness  first  saw  it  The 
witness  also  halloed  pretty  loudly,  to  the  plaintiff,  that  the 
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cars  were  coming.  This  evidence  of  the  demeanor  of  the 
plaintiff  is  from  his  witnesses,  and  is  undisputed.  Was 
there  not  great  carelessness  and  negligence  on  the  part  of 
the  plaintiff  ?  It  certainly  so  seems,  to  me.  It  is  not  claimed 
by  the  plaintiff's  counsel,  that  the  plaintiff  looked  to  the 
right  or  to  the  left,  up  or  down  the  track ;  or  that  he  particu- 
larly consulted  his  hearing.  One  of  the  positions  of  the 
counsel  is  that  the  plaintiff  was  not  negligent,  as  he  supposed, 
and  had  a  right  from  the  time  tables  of  the  defendant  to  sup- 
pose, that  the  cars  had  passed.  As  there  was  conflicting  evi- 
dence as  to  the  time  when  the  train  did  actually  pass,  I  shall 
assume,  for  the  benefit  of  the  plaintiff,  that  the  train  was  be- 
hind time;  and  then,  in  my  opinion,  the  conduct  of  the 
plaintiff  was  most  unfortunately  and  lamentably  negligent. 
It  seems  to  me  that  it  should  and  must  be  regarded  as  very 
little  short  of  recklessness,  for  any  one  to  drive  on  to  the  track 
of  a  rail  road  without  first  looking  and  listening  to  ascertain 
whether  a  moving  locomotive  is  near. .  What  difference  can 
it  make,  if  a  train  has  just  passed,  and  whether  the  train  is 
on  time  ?  Another  train  may  be  approaching.  It  must  be 
kept  in  mind  that  rail  road  companies  own  their  roads,  and 
have  as  perfect  a  right  to  use  them,  in  a  lawful  manner,  as 
the  farmer  has  to  cultivate  his  farm,  or  the  mechanic  to  use 
his  tools.  The  law  holds  rail  road  companies  to  a  strict  ac- 
countability for  any  of  their  acts  of  negligence  by  which  any 
one  who  is  without  fault  sustains  an  injury  in  his  person  or 
property.  Assume,  in  this  case,  that  it  was  n^ligence  in  the 
defendant  to  be  behind  time,  and  will  this,  in  law,  excuse  the 
defendant  from  observing  care  on  his  part  ?  In  my  opinion 
it  will  not.  Such  a  rule  would  be  extremely  dangerous,  and 
there  would  be  much  difficulty  in  its  application.  It  may 
be  that  those  who  live  in  the  immediate  vicinity  of  rail  roads, 
and  who  frequently  cross  them,  may,  when  they  suppose  a 
train  has  just  passed,  be  less  careful,  and  this  may  grow  into 
a  habit ;  or  they  may  consult  time  tables,  and  from  them 
reason  that  there  can  be  no  locomotive  near,  and  act  with- 
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out  regard  to  care ;  but  if  they  do  so,  in  mv  opinion  they  act 
at  their  peril.  They  will  be  charged  with  negligence  in  case 
they  rush  on  to  the  track  without  looking,  or  trying  in  a 
proper  way,  to  ascertain  the  fact  whether  danger  is  near.  And 
they  will  not  be  permitted  to  recover  damages  for  any  in- 
jury which  they  sustain. 

It  is  well  settled  in  this  state,  as  a  principle  of  the  common 
law,  that  be  whose  negligence  has  contributed,  in  any  essen- 
tial degree,  to  the  injury  be  has  sustained,  cannot  maintain 
an  action  to  recover  damages  from  the  other  party,  whose 
acts  of  n^ligence  have  also  contributed  to  produce  the  injury. 
When  negligence  is  the  issue,  it  must  be  an  unmixed  case. 
This  rule  is  vastly  important  i%  every  day  life.  It  is  in  con- 
stant activity  in  great  and  small  affairs.  The  rule,  properly 
understood,  should,  in  my  opinion,  be  maintained  in  its 
purity.  It  is  generally  salutary  in  its  effects ;  inducing  care, 
caution  and  circumspection.  The  careless  and  negligent  are 
taught  that  if  they  sustain  an  injury  to  which  their  negli- 
gence contributed,  they  must  bear  the  loss ; — that  the  law  will 
afford  them  no  redress. 

In  the  present  case  the  plaintiff,  living  about  a  fourth  of  a 
mile  from  the  rail  road  track,  owning  a  farm  divided  by  the 
track,  leaves  his  house,  with  a  horse  and  wagon,  taking  in  his 
son  and  hired  man,  and  drives  along,  upon  a  trot,  directly 
upon  the  track  of  the  road,  without  taking  the  slightest  pre- 
caution to  ascertain  the  dangerous  proximity  of  the  locomo- 
tive. This  was  n^ligence.  And  if  the  rule  to  which  I  have 
referred  is  to  be  maintained,  it  must  be  so  held.  If  such 
n^ligence  is  a  question  of  law,  then  the  court  should  have 
taken  the  cause  from  the  jury.  If  it  is  to  be  regarded  as  a 
question  of  fact,  then  the  verdict  is  against  undisputed  evi- 
dence establishing  a  fact  or  facts  which  show,  in  law,  tliat  the 
plaintiff  cannot  recover.  And  it  should,  for  this  reason,  be 
set  aside.  In  my  opinion  it  was  a  question  of  law  for  the 
judge  at  the  circuit,  and  he  should  have  nonsuited  the  plaint- 
iff.   Negligence  is  undoubtedly  often  a  mixed  question  of  law 
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and  fact,  and  when  so,  it  should  be  submitted  to  a  jury. 
When  the  main  &ot  or  Haucta  touching  the  negligence  is  sought 
to  be  proved  by  other  facts,  called  circumstantial  evidence, 
the  question  is  always  a  question  for  the  jury.  They  are  to 
say  whether  the  facts  proved  justify,  by  fair  reasoning,  the 
finding  of  the  main  fact  in  issue  to  be  true.  They  draw  the 
inferences  from  the  circumstantial  facts.  But  when  the  direct 
fact  in  issue  is  established  by  undisputed  evidence,  and  such 
fact  is  decisive  of  the  cause,  a  question  of  law  is  raised,  and 
the  court  should  decide  it.  The  jury  have  no  duty  to  per- 
fonn.  The  tact  or  facts  controlling  the  rights  of  the  parties, 
being  ascertained,  it  is  the  duty  of  the  court  to  pronounce 
the  law,  as  much  so  as  upon^t  special  verdict.  The  issue  of 
n^ligence  is  not  an  exception  to  the  rule. 

I  refer,  without  remarking  upon  them,  to  the  following 
cases :  Hartfield  v.  Roper ^  (21  Wend.  615 ;)  Spencer  v.  Th^ 
Utica  and  Schenectady  R.  R.  Co.  (5  Barb.  337 ;)  6  HUl, 
592 ;  5  id.  282 ;  19  Wend.  399 ;  Sheffield  v.  The  Rochester 
and  Syracuse  R.  R.  Co.  (21  Barb.  339 ;)  Baring  v.  The  New 
York  and  Erie  R.  R.  Co.  (13  id.  9 ;)  Pierce  on  Am.  Rail 
Road  Law,  272  et  seq. 

The  plaintiff's  counsel  makes  the  point,  that  if  the  defend- 
ant was  negligent,  in  not  ringing  the  bell  or  sounding  the 
whistle,  the  plaintiff  may  recover,  though  he  was  careless  and 
negligent,  provided  such  carelessness  was  not  so  gross  as  to 
make  applicable  the  maxim  volenti  nonJU  injuria.  He  re- 
fers to  the  39th  section  of  the  general  rail  road  act,  (Laws 
of  1850,  p.  232,)  and  relies  mainly,  as  an  authority,  upon 
Corwin  v.  New  York  and  Erie  R.  R.  Co.  (3  Kern.  42.)  The 
section  referred  to  requires  that  a  bell  shall  be  rung  continu- 
ally for  80  rods  before  crossing  a  traveled  road  or  street,  or 
that  a  whistle  shall  be  so  sounded,  under  a  penalty  of  $25, 
uid  declares  that  the  corporation  shall  be  liable  n>r  all  dam- 
ages which  shall  be  sustained  by  any  person  by  reason  of 
such  neglect.  It  would  perhaps  be  a  sufficient  answer  to  this 
position  to  say  that  no  such  question  was  made,  upon  the 
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trial.  The  action  was  not  tried  upon  such  principles.  If 
this  section  will  justify  a  recovery,  in  any  case,  when  the 
plaintiff  has  been  negligent,  the  question  would  be  whether 
the  injury  had  been  sustained  by  reason  of  the  neglect  of  the 
company  to  ring  the  beU,  or  sound  the  whistle.  Such  neg* 
lect,  on  the  part  of  the  company,  must  be  the  sole  cause  or 
reason  of  the  damage.  This  of  course  supposes  the  plaintiff 
free  from  fault.  The  statute  does  not  excuse  his  negligence. 
Cases  may  arise,  under  peculiar  circumstances,  when  the  omis- 
sion to  ring  the  bell  or  sound  the  whistle  will  be  the  sole  cause 
of  the  injury.  Suppose  one  desires  to  cross  the  track  in  a 
very  dark  night.  He  pauses  at  the  track,  but  he  can  neither 
see  nor  hear  the  train,  or  if  he  hears  it  he  judges  that  it  is  at 
an  entirely  safe  distance.  He  knows  that  the  bell  is  to  be 
rung  or  the  whistle  sounded,  a  quarter  of  a  mile.  The  cir- 
cumstances are  favorable  for  his  hearing  the  sound,  but  he 
hears  nothing,  and  proceeds  to  cross  and  is  struck.  Such  a 
case  might  be  a  proper  case  for  the  application  of  the  statute. 
Others  might  be  supposed.  But  in  my  opinion  the  statute 
has  not  changed  the  law  excusing  the  plaintiff  for  n^ligence. 
The  language  of  section  44,  which  received  construction  in 
Corwin  v.  The  New  York  and  Erie  R.  R,  Co.  (3  Kern.  42,) 
is  very  different.  "  Until  such  fences  and  cattle  guards  shall 
be  duly  made,  the  corporation  and  its  agents  shall  be  liable 
for  all  damages  which  shall  be  done  by  their  agents  or  en- 
gines to  cattle,  horses  or  other  animals  thereon."  The  com- 
pany is  made  absolutely  liable  for  the  act  donsy  without 
r^ard  to  the  negligence  of  the  owner  of  the  cattle,  &c. ; 
whereas,  for  omitting  to  ring  the  bell  or  sound  the  whistle, 
the  company  is  liable  for  injury  sustained  by  reason  of  such 
neglect. 

The  defendant  requested  the  judge  to  charge  that  if  the 
plaintiff  could  have  seen  the  approaching  train,  by  look- 
ing in  the  direction  of  it,  before  he  reached  the  crossing, 
and  in  time  to  have  avoided  the  collision,  his  attempt  to 
neglij^t.    The  justice  neAiMl  so  to  chai^,  and 
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said  he  should  leave  that  as  a  fact  for  the  determination  of 
the  jury.  The  defendant  excepted,  I  think  the  charge  should 
have  been  given  as  requested.  As  I  understand,  the  justice 
submitted  to  the  jury,  as  a  question  of  fact,  whether,  if  the 
facts  were  as*  hypothetically  stated,  the  attempt  to  a^oss  was 
negligent.  The  learned  justice  must,  I  suppose,  have  been  of 
the  opinion  that  negligence  is  always  a  question  of  fact  for 
the  jury. 

It  is  not  necessary  to  notice  other  chaiiges  and  exceptions. 

In  my  opinion,  the  case  clearly  shows  n^ligence  on  the 
part  of  the  plaintiff,  which  contributed  to  the  injury,  and  he 
cannot  recover,  and  should  have  been  nonsuited.  It  was  error 
to  refuse  to  give  the  instruction  as  requested.  The  order  of 
the  special  term  must  be  reversed,  and  a  new  trial  had. 
Costs  to  abide  the  event* 

[Qbvbbbb  Qbbbbal  Tbrm,  May  17,  1858.  Qrotwr^  Mcurvin  and  7>a*if, 
Justices.] 
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One  having  the  equity  of  redemption  of  a  portion  of  mortgaged  premises  has 
the  right  to  redeem  the  entire  premises  after  they  haye  been  sold,  on  a  fore- 
closure, and  the  purchaser  has  entered  into  possession,  ^c. 

In  July,  1886,  C.  sold  and  conveyed  a  lot  of  land  to  S.,  taking  hack  a  mortgage 
for  a  part  of  the  purchase  money.  In  October,  1836,  S.  and  wife  conveyed 
an  equal  undivided  half  of  the  premises  to  N.,  and  8-20ths  thereof  to  L.  In 
March,  1888,  S.  and  wife  conveyed  7-20ths  to  N.  Soon  after  this  N.  acquired 
the  interest  of  L.  in  the  premises.  B.  became  the  grantee  of  certain  parcels 
of  the  land,  by  deed  dated  July  26,  1860.  S.  became  the  grantee  of  other 
parcels,  by  4^^  dated  March  18,  1838.  Other  persons  also  acquired  inter- 
ests in  portions  of  the  land.  C.  foreclosed  the  mortgage  he  had  taken  from 
8.  by  a  suit  in  equity,  to  Which  8.  and  wife,  and  one  other  person,  were  the  only 
parties  defendants.  Under  a  decree  in  that  suit  the  entire  mortgaged  prem- 
ises were  purchased  by  C.  in  August,  1843,  and  he  obtained  the  master's  deed 
and  entered  into  possession  and  made  valuable  improvements.  In  an  action 
brought  Vy  B.  to  redeem,  U  mm  hdi  that  he  wasentlUed  to  rederai  Ihoeii- 
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tire  mortgaged  premises,  npon  paying  to  C.  the  balance  due  to  the  latter 
on  the  S.  mortgage,  with  costs,  C.  being  charged  with  the  rents  and  profits, 
less  the  amouit  allowed  for  repairs,  taxes,  ^c.  The  judgment  required  6. 
to  pay  the  costs,  and  gave  to  C.  if  he  should  so  elect,  the  right  te  retain 
that  portion  of  the  premises  the  title  to  which  was  in  8.  at  the  time  the  mort- 
gage was  foreclosed,  upon  his  releasing  and  discharging  the  residue  of  the 
land  from  the  mortgage,  and  delivering  the  possession  thereof  to  the  re- 
spective owners,  and  paying  the  costs  of  the  action. 

r[IS  action  is  for  leave  to  redeem  mortgaged  premises.    The 
facts  out  of  which  the  questions  made  upon  the  appeal 
arose  were  these.     The  defendant,  Enoch  Cobum,  by  a  deed 
bearing  date  July  16,  1835,  conveyed  by  metes  and  bounds 
10 J  acres  of  land,  situate  in  the  village  of  Dunkirk,  to  Walter 
Smith,  for  the  consideration  of  $10,175.     Smith,  to  secure 
the  payment  of  $5175,  a  portion  of  the  consideration,  executed 
to  Coburn  his  bond,  with  a  mortgage  upon  the  premises.    In 
October,  1835,  Smith  and  wife  conveyed  an  equal  undivided 
half  of  the  premises  to  Bussell  H.  Nevins,  and  in  the  same 
month  they  conveyed  3-20ths  of  the  premises  to  Eleazer  Lord ; 
and  in  March,  1838,  they  conveyed  7-20ths  to  Russell  H.  Nev- 
ins.    Soon  after  this,  Nevins  acquired  by  grant  the  title  of  the 
3-20ths  which  Smith  and  wife  had  granted  to  Eleazer  Lord. 
The  land  having  been  laid  out  into  blocks  and  lots,  was  con- 
veyed, in  diflferent  parcels,  in  severalty,  to  different  individuals, 
and  the  plaintiff  Boqut  became  the  grantee  of  certain  parcels 
of  the  land  by  deed  dated  July  26,  1850.    Walter  Smith  be- 
came the  grantee  of  certain  parcels,  by  deed  dated  March  13, 
1838.    Others  from  time  to  time  acquired  interests  in  portions 
of  the  land,  including  the  New  York  and  Erie  Rail  Road  Com- 
pany, and  the  Buffalo  and  State  Line  Rail  Road  Company. 
They  were  all  made  parties  defendants,  but  it  is  not  necessary 
to  refer  more  particularly  to  their  titles  or  interests. 

Coburn  foreclosed  the  mortgage  he  had  taken  from  Smith, 
by  a  suit  in  equity.  He  made  Smith  and  wife.and  one  Oassity 
parties  defendants,  and  they  were  the  only  parties.  In  Au- 
gust, 1843,  the  entire  mortgaged  premises  were  purchased  by 
Gobom  under  the  decree  obtained  in  the  foredofinre  suit,  and 
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he  obtained  the  master's  deed,  and  entered  into  possession  of 
the  premises.  He  has  made  valuable  improvements,  and  some 
questions  are  made,  touching  the  allowances  made  to  him  by 
the  referee.  Some  of  the  other  defendants  answered,  and 
others  did  not  Cobum  alone  appealed.  The  report  of  the 
referee  was  full  upon  the  finding  of  facts,  and  accounts  were 
fully  stated,  as  to  the  rights  and  interests  of  all  the  parties. 
The  referee  decided  that  the  plaintiff  was  entitled  to  redeem 
the  entire  mortgaged  premises  upon  paying  to  Cobum  the 
balance  of  the  amount  which  he  found  to  be  due  Cobum  upon 
the  Smith  bond  and  mortgage,  with  costs,  after  charging  Co- 
bum  with  the  rents  and  profits,  less  the  amount  allowed  for 
repairs,  taxes,  &c.  The  plaintiff  was  required  to  pay  costs. 
This  decision  was  conditional.  The  judgment  gave  Cobum 
the  right,  if  he  so  elected  within  twenty  days,  to  retain  that 
portion  of  the  premises  the  title  to  which  was  in  Smith  the 
mortgagor,  at  the  time  the  mortgage  was  foreclosed,  upon  his 
releasing  and  discharging  the  residue  of  the  land  firom  the 
mortgage,  and  delivering  the  possession  thereof  to  the  respec-. 
tive  owners  and  paying  the  costs  of  this  action. 

C,  Tucker y  for  the  plaintiff. 

S.  0.  HaveUy  for  the  defendant. 

By  the  Courts  Marvin,  J.  At  the  time  the  bill  was  filed 
by  Cobum,  in  December,  1839,  Walter  Smith,  the  mortgagor, 
was  seised  in  fee  of  the  equity  of  redemption  of  certain  por- 
tions, in  severalty,  of  the  mortgaged  premises,  and  these  prem- 
ises were  primarily  liable  for  the  satisfaction  of  the  mortgage 
debt.  To  these  premises  Cobum  acquired,  by  the  master's 
deed,  an  absolute  tide,  unless  those  who  had  become  or  sub- 
sequently became  grantees  of  other  portions  of  the  mortgaged 
premises  have  the  right  to  redeem.  It  is  claimed  by  the  appel- 
lant's counsel  that  the  plaintiff  has  the  right  to  redeem  only 
that  portion  of  the  mortgaged  premises  which  had  been  grant* 
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ed  to  him.  No  authority  in  support  of  this  claim  is  cited. 
Should  this  principle  be  adopted,  it  would  be  necessary  to  ap- 
portion the  amount  of  the  mortgage  upon  the  different  parcels 
of  land,  the  equity  of  redemption  to  which  was  in  different  in- 
dividuals, and  thus  ascertain  what  portions  of  the  mortgage 
debt  each  parcel  should  bear,  and  each  equity  of  redemption 
owner  would  have  his  action ;  or  if  they  should  all  be  made 
parties  in  one  action  they  could  not  be  compelled  to  redeem 
their  separate  parcels.  I  apprehend  that  great  difficulties 
would  arise  in  an  attempt,  in  this  case,  to  carry  out  the  prin- 
ciple suggested  by  the  counsel. 

It  is  well  settled  that  one  who  has  acquired  the  equity  of 
redemption  to  a  part  of  the  mortgaged  premises  has  no  right 
to  redeem  for  that  part  only.  On  the  contrary,  if  he  comes  to 
redeem,  he  must  redeem  the  entire  mortgaged  premises.  {Palk 
V.  Ld.  Clinton,  12  Ves.  48.  4  Kent's  Com.  163.  2  Hoff.  Ch. 
Pr,  157.) 

The  mortgagee  may  insist  upon  a  fiill  redemption,  and  the 
rule  is  undoubtedly  mainly  for  his  benefit.  Suppose,  however, 
that  the  mortgi^r  has  granted  a  portion  of  the  mortgaged 
premises,  and  still  retains  the  remainder,  and  the  mortgagee 
forecloses  the  mortgagor's  equity  of  redemption  without  mak- 
ing his  grantee  of  a  portion  of  the  premises  a  party,  and  pur- 
chases the  entire  premises ;  may  he,  when  the  grantee  of  a 
portion  of  the  premises  comes  to  redeem,  say  that  he  will  retain 
that  portion  which  had  not  been  aliened  by  the  mortgagor,  and 
permit  the  party  seeking  to  redeem,  to  redeem  the  part  granted 
to  him,  and  for  the  purpose  of  ascertaining  the  amount  to  be 
paid  resort  to  an  apportionment  ?  I  think  cases  may  be  sup- 
posed when  this  would  be  highly  equitable.  Perhaps  it  would 
be  necessary  to  go  into  an  account  of  the  rents  and  profits, 
when  the  mortgagee  had  gone  into  possession,  and  then  ascer- 
tain the  value  of  the  premises  not  aliened  by  the  mortgagor, 
by  a  sale  or  otherwise,  excluding  permanent  and  valuable  im- 
provements made  by  the  mortgagee  after  he  had  gone  into 
poflBesflion.  » 
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Suppose  a  mortgage  upon  100  acres  of  land ;  the  mortgagor 
conveys  ten  acres  to  B. ;  the  mortgagee  institutes  an  action 
against  the  mortgagor  to  foreclose  the  mortgage^  and  obtains 
judgment^  and  the  entire  mortgaged  premises  are  sold  and 
conveyed  to  the  mortgagee,  who  enters,  and  u'pon  the  90  acres 
erects  expensive  buildings,  or  a  village  or  city :  can  B.,  not 
having  been  made  a  party,  come  in  and  claim  the  right  to  re- 
deem the  entire  100  acres?  The  mortgagee  in  possession 
would  not  be  allowed,  in  taking  the  account,  the  cost  of  erect- 
ing his  expensive  buildings,  &c.  The  question  I  suggest  is 
whether  the  owner  of  the  equity  of  redemption  of  a  portion, 
however  small,  has  a  right--^ni  that  too  many  years  after 
the  mortgage  sale— ^to  come  in  and  redeem  the  entire  premises 
and  have  the  account  taken  upon  the  principles  applicable  to 
a  mortgagee  in  possession  ?  The  account  may  show  the  entire 
mortgage  paid.  I  can  see  clearly  the  equity  of  B.  in  his  ten 
acres,  but  I  confess  I  do  not  clearly  see  what  equity  he  has  in 
the  90  acres ;  or  what  use  may  have  been  made  of  it  after  the 
mortgagee  had  gone  into  possession  under  his  mortgage  fore- 
closure. It  may  be  said  that  B.  had  an  equity  that  the  90 
acres  should  have  been  first  separately  sold,  so  that  in  case  it 
should  produce  a  sufficient  amount  to  satisfy  the  mortgage, 
his  ten  acres  would  be  dischatged ;  and  to  protect  his  equities 
he  had  a  right  to  be  made  a  party,  and  not  having  been  made 
a  party,  his  rights  are  not  affected.  All  this  is  undoubtedly 
so,  but  does  it  follow  as  a  consequence  of  the  omission  to  make 
B.  a  party  &c.  that  he  can  come  in,  and  by  calling  upon  the 
mortgagee  to  account  for  the  rents  and  profits  of  the  90  acres, 
perhaps  succeed  in  obtaining  title  to  the  whole  100  acres  with- 
out paying  a  cent,  B.  may  have  remained  all  the  time  in  un- 
disturbed possession  of  his  ten  acres. 

In  Powdl  on  MortgagtSy  at  page  351,  it  is  said,  "A  joint- 
ress may  redeem ;  and  although  the  jointure  be  secured  only 
on  part  of  the  estate,  she  may  redeem  the  whole."  The  ref- 
.erence  is  to  Howard  v.  Harris  and  some  other  cases,  not  in 
my  library.    At  page  150  the  c|0e  of  Howard  v.  Harrie  is 


GENESEE— 3£AY,  1868.^  235 


Boqut  V.  Gobnrn. 


briefly  stated.     It  involved  some  other  questions.     I'he  mort- 
gBLge  contained  a  special  clause  of  redemption ;  that  if  the 
mortgagor^  or  the  heirs  of  his  body,  should,  by  a  day  named, 
pay  the  principal  sum,  then  he,  or  the  heir6  male  of  his  body, 
fihould  be  permitted  to  redeem.    And  the  mortgi^e  contained 
a  covenant  to  pay  the  money  on  the  day  named.     The  mort- 
gagor died  without  issue.     His  wife  was  the  jointress  of  a 
part  of  the  mortgj^d  premises,  "  and  so  entitled  to  redeem 
the  whole,"  is  the  language  used ;  and  it  was  decreed  "  that 
the  mortgage  should  be  redeemed,  notwithstanding  the  mort^ 
gagor^s  death  vdithout  issue;  the  rather  because  the  defend- 
ant had  a  covenant  for  repayment  of  his  mortgage  money." 
It  is  quite  clear  that  the  great  question  litigated  was  whether 
the  complainant,  as  a  jointress,  could  redeem  at  all,  as  the 
clause  relating  to  redemption  was   specially  limited  to  the 
mortgagor  and  the  heirs  male  of  his  body.  '  It  does  not  appear 
that  the  question  of  the  right  to  redeem  the  entire  mortgaged 
premises  was  made  or  considered ;  and  on  consulting  the  case, 
as  abridged  in  Yiner,  it  is  clear  to  my  mind  that  no  such 
question  was  made.    The  question  was  whether  there  was  any 
right  to  redeem,  and  the  maxim  ^^  once  a  mortgage  always  a 
mortgage,"  is  referred  to. 

Palk  V.  Lord  Cflinton,  (12  Ves.  48,)  was  a  bill  to  redeem  a 
prior  mortgage  which  included  lands  not  included  in  the  sec- 
ond mortgage,  and  the  second  mortgage  was  imder  a  different 
title!  What  the  chancellor  said  (seep.  68  et  seq.)  was  upon 
a  question  of  parties,  and  he  held  that  a  mortgagee  coming  to 
redeem  a  prior  mortgage,  must  make  the  mortgagor,  or  the 
heir,  a  party,  and  also  prior  mortgagees ;  and  the  chancellor 
stated,  what  all  agree  in,  that  a  subsequent  mortgagee  must 
redeem  the  entire  mortgage.  There  is  nothing  in  the  case  to 
show  that  one  having  the  equity  of  redemption  of  a  portion 
of  the  mortgaged  premises  has  the  absolute  right  to  redeem 
the  entire  premises,  after  they  have  been  sold  on  a  foreclosuie 
and  the  purchaser  has  entered  into  possession,  &c. 
That  the  mortgagee  is  entitled  to  itn^tsf  that  the  whole  of  the 
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mori^aged  premiBes  shall  be  redeemed,  is  well  settled.  (2  Hoff. 
Oh.  Pr.  157.)  But  I  find  no  authority  d«clariDg  the  right  to 
redeem  the  entire  premises,  under  the  circumstances  supposed. 

It  is  not  necessary  to  pursue  this  question.  The  learned 
referee  has  permitted  Cobum  to  retain  that  portion  of  the 
mortgaged  premises,  the  title  of  which  remained  in  Smith,  the 
mortgagor,  upon  his  delivering  the  possession  of  the  residue 
to  the  respective  owners,  and  releasing  and  discharging  the 
same  from  his  mortgage  and  paying  costs.  What  more  can 
Cobum  ask  ?  It  Qcems  to  me  that  this  saves  all  his  equities. 
He  has  an  election,  and  if  he  so  elects,  then  the  plaintiff  must 
redeem  all  the  premises.  If  he  prefers  to  retain  the  portion 
of  which  Smith  was  seised,  it  will  be  evidence  that  it  was  and 
is  sufficient  to  satisfy  the  mortgage ;  and  if  so,  he  cannot,  Ba 
against  the  grantees  of  different  portions  of  the  premises,  who 
were  not  parties  to  the  foreclosure  suit,  claim  to  hold  their 
portions.  If  the  premises  which  he  is  permitted  to  retain 
would  have  been  insufficient,  at  the  time  of  sale,  to  produce  the 
amount  owing  upon  the  bond  and  mortgage,  or  would  be  in- 
sufficient now,  it  is  to  be  observed  that  he  has  had  the  rents 
and  profits  of  the  remaining  lands  for  many  years,  and  they 
are  to  be  taken  into  the  account.  It  comes  to  this :  assuming 
that  the  accounting  is  right,  Cobum  has  his  election  to  retain 
the  Smith  land  and  pay  costs,  and  then  the  whole  account 
will  be  settled.  If  these  lands  are  woHh  more  than  the  bal- 
ance found  in  his  favor,  he  will  retain  the  lands ;  if  less,  then 
he  may  take  the  balance  due  to  him,  and  the  plaintiff  will 
redeem  all  and  take  alL    Why  is  not  this  strictly  equitable  ? 

But  another  question  is  made  by  Cobum.  In  taking  the 
account,  the  referee  has  disallowed  certain  charges  made  by 
Cobum  for  permanent  improvements,  some  $700,  made  before 
the  conmiencement  of  the  action,  and  $2000  since  its  com- 
mencement. I  have  come  to  the  conclusion  that  the  judg- 
ment ought  not  to  be  reversed  for  the  disallowance  of  these 
items.  The  referee  has  been  governed  by  the  principles  ap- 
pUcblfle  to  acksdiintiiig  between  the  mortgagor  and  a  mmrtgagee 
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in  possession.  But  the  question  is  now  put  in  tUs  form : 
suppose  that  these  permanent  improvements  were  placed  upon 
the  premises  which  Cohum  is  permitted  to  retain — the  Smith 
lands — ^then  it  is  argued  that  injustice  may  he  done  to  Co- 
hum — that  he  may  be  compelled  to  elect  to  retain  these  lands 
in  order  to  save  the  ^2700  expended  by  him ;  whereas,  with- 
out the  expenditure  of  this  money  the  land  would  not  be 
worth  the  amount  now  due  him;  and  it  is  argued. that  the 
plaintiff  had  no  absolute  right  to  redeem  this  land,  and  that 
the  referee  has  so  decided,  in  giving  to  Coburn  the  right  to 
retain  it  It  may  be  a  sufficient  answer  to  these  positions,  to 
say  that  it  does  not  appear,  from  the  case,  upon  what  portion 
of  the  premises  these  improvements  were  made,  and  the  ap- 
pellant should  show  errors.  If  the  improvements  are  upon  the 
parcels  of  land  conveyed  by  Smith  to  others,  Coburn  will  of 
course  lose  them.  Jf  upon  his  land,  then  he  retains  them,  in 
case  he  elects  to  keep  the  land.  If  they  had  not  been  made, 
the  judgment  would  have  been  as  it  now  iis,  and  then  he  could 
retain  the  land  or  not,  as  he  should  elect.  The  referee  prob- 
ably was  of  the  opinion  that  it  was  not  material  upon  what 
portion  of  the  mortgaged  premises  those  improvements  were 
made.  That  in  making  them,  Coburn  acted  at  his  peril,  un- 
der the  situation  of  the  entire  mortgaged  premises  and  the 
relation  of  the  parties  to  it,  and  I  am  not  prepared  to  say 
that  such  opinion  is  erroneous. 
I  think  the  judgment  should  be  affirmed,  with  costs. 

[Gkxesbb  Gbxbsal  Tbbm,  May  17,  185B,     Orotcr^  Marvin  luad  />a(vw, 
Justices.] 


228  CASES  IN  THE  SUPREME  COURT. 


Thb  People,  ex  r^l  Dayton,  commissioner  of  highways  of 
the  town  of  Cuba,  vs.  May  and  others. 

A  corporaHon  may  appeal  to  the  county  court,  from  an  order  made  by  a  eom- 
miasioner  of  highways  laying  out  a  highway  across  a  rail  road. 

A  corporation,  owing  land  on  whioh  a  highway  is  laid,  is  a  "  person,"  within 
the  meaning  of  the  section  of  the  revised  statutes  giving  the  right  of  appeal 
in  such  cases. 

COMMON  law  certiorari  to  referees  appointed  by  the 
county  judge  of  Allegany  county,  upon  an  appeal  by  the 
New  York  and  Erie  Rail  Road  Company,  from  aQ  order  made 
by  the  commissioner  of  highways  of  the  town  of  Cuba^  laying 
out  a  highway  across  the  rail  road.  The  writ  was  brought 
for  the  purpose  of  reversing  that  portion  of  the  order  laying 
the  highway  across  the  rail  road. 

The  commissioner  laid  out  the  highway  in  September,  1856, 
across  the  rail  road,  and  the  rail  road  company  appealed  to 
the  county  judge,  who  appointed  the  defendants  referees  to 
hear  and  determine  the  appeal.  They  did  so,  and  reversed 
that  part  of  the  order  laying  the  highway  across  the  railway, 
and  the  commissioner  of  highways  sued  out  this  writ 

M.  B.  ChampliUy  for  the  plaintiff. 

J.  Ganson,  for  the  defendant. 

By  the  Courts  Marvin,  J.  .  The  counsel  for  the  plaintiff 
in  error  insists  that  a  corporation  has  no  right  to  appenl.  He 
refers  to  the  act  of  1853,  (Latos  of  1853,  p,  84,)  and  also  to 
the  highway  act,  (1  B,  S.  518,  §  84;)  the  statute  of  1845, 
chap.  180,  and  laws  of  1847,  chap.  455.  I  have  looked  into 
the  statutes  referred  to,  and  have  no  doubt  a  corporation  may 
appeal.  By  the  revised  statutes  referred  to,  every  person  who 
shall  consider  himself  aggrieved,  &c.  may  appeal,  &c.  The 
act  of  1845,  §  10,  speaks  of  any  party  or  person  conceiving 
himself  aggrieved,  &c.    The  act  of  1847  uses  the  words  any 
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person.  The  act  of  1853  is  entitled  "  An  act  to  r^ulate  the 
.  construction  of  roads  and  streets  across  rail  road  tracks,"  and 
is  silent  as  to  appeals. 

A  corporation  owning  land  on  which  a  highway  is  laid  is, 
in  my  opinion,  a  "  person,"  within  the  meaning  of  the  revised 
statutes  giving  the  right  of  appeal.  The  design  of  the  stat- 
ute was  to  give  the  right  to  all  parties  or  persons,  whether 
natural  or  artificial,  who  should  conceive  themselves  aggrieved. 
{See  15  John.  381,  and  cdsea  there  cited,) 

The  referees  reversed  that  part  of  the  order  which  the  ap- 
pellant, in  his  appeal,  specified  as  the  portion  to  reverse  which 
the  appeal  was  brought.  They  had  jurisdiction,  in  my  opin- 
ion, to  do  this. 

The  proceedings  must  be  affirmed. 

[Obsbsbb  Gbsbbal  Tbbx,  May  17,  1858,     Oroverj  Marvin  and  Davis, 
Justices.] 


McCleary  v8.  Edwards. 

It  is  no  objection  to  receiving  in.  evidence  a  deposition  taken  on  a  commission, 
that  the  return  to  the  commission  is  indorsed  upon  the  interrogatories, 
which,  together  with  the  deposition,  are  annexed  and  secured  to  the  com- 
miasion. 

By  an  instrument  in  writing  dated  Vov.  27,  1852,  the  defendant,  for  a  rent  of 
$2000  paid  to  him  in  advance,  leased  to  the  plaintiff  the  two  bars  or  sa- 
loons on  the  steamers  Southern  Michigan  and  Northern  Indiana,  "  for  the 
season  of  navigation  of  1858."  By  another  instrument  of  the  same  date, 
the  defendant,  in  consideration  of  the  promissory  note  of  the  plaintiff,  for 
|2000,  payable  March  1, 1853,  agreed  to  lease  to  the  plaintiff  the  two  bars  or 
saloons  to  be  on  two  new  steamers  then  building  by  B.  B.  &  Co.,  "  for  the 
season  of  navigation  of  1853,  commencing  on  the  first  day  of  May  in  said 
year.**  ffeld  that  the  defendant  undertook  that  the  plaintiff  should  havo 
aod  eiyoy  the  use  of  the  bars  and  saloons  for  the  "  seasan  of  navigation ;" 
not  simply  for  the  time  the  boft^  should  be  navigated  or  employed  in  trans- 
porting passengers. 

And  the  plaintiff  having  been  deprived  of  the  possession  during  a  portion  of 
the  seaaoBi  by  the  delay  pf  the  defendant  in  getting  the  saloons  ^tted  up, 
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and  by  the  steamers  being  laid  up  a  part  of  the  summer,  it  vns  further  hM 
that  the  plaintiff  had  a  good  cause  of  action  for  the  breach  of  the  agree- 
ment. And  that  the  proper  measure  of  damages  was  the  amount  of  rent  * 
paid  for  the  use  of  the  saloons  while  the  plaintiff  was  deprived  of  their  use, 
at  the  rate^  specified  in  the  leases,  with  interest  on  the  same  fh>m  the  dose 
of  navigation  in  1863. 

THE  defendant  executed  contracts  as  follows :  "  For  and  in 
consideration  of  the  sum  of  $2000  in  cash  to  me  paid  by 
Bicbard  McCleary,  the  receipt  of  which  I  hereby  acknowledge, 
I  hereby  lease  to<  said  McCleary  the  two  bars  or  saloons  on 
the  steamers  Southern  Michigan  and  Northern  Indiana,  for 
the  season  of  navigation  of  1853.  Dated  Buffalo,  November 
27,  1852." 

"  Whereas  Eichard  McCleary,  of  the  city  of  Buffalo,  has 
this  day  executed  and  delivered  to  me  his  promissory  note, 
falling  due  and  payable  on  the  first  day  of  March,  1853,  for 
the  sum  of  $2000,  therefore  I  hereby  agree  to  lease  unto  said 
McCleary  the  two  bars  or  saloons  to  be  on  the  two  new  steam- 
ers now  building  by  Messra.  Bidwell,  Banta  &  Co.  (for  E.  V. 
Boberts  of  New  York,)  for  the  season  of  navigation  of  1853, 
commencing  on  the  first  day  of  May  in  said  year.  Dated 
Buffalo,  Nov.  27,  1852/' 

This  action  was  brought  for  a  breach  of  these  contracts. 
The  plaintiff  offered  in  evidence  the  deposition  of  a  witness, 
taken  upon  commission.  The  return  to  the  commission  was 
indonsed  upon  the  interrogatories,  which,  and  the  deposition 
of  the  witness,  were  annexed  and  secured  to  the  commission. 
The  defendant  objected  to  the  reading  of  the  commission. 
The  objection  was  overruled,  and  the  defendant  excepted 

The  plaintiff  proved  that  the  business  for  which  the  saloons 
were  adapted  was  selling  fruits,  cigars,  liquors  and  other 
things,  to  persons  on  the  boats ;  that  the  boats  were  laid  up 
a  part  of  the  season  of  "navigation  of  1853,  and  that  during 
such  time  the  saloons  and  bars  could  not  be  .used  and  occu- 
pied as  saloons  and  bars.  He  also  proved  that  the  new 
boats  were  not  finished  until  the  7th  and  8th  of  July,  and 
that  the  saloons,  on  the  Southern  Michigan  and  Northern  In- 
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diana,  could  not  be  occupied  until  the  20th  of  April,  1853, 
when  the  boats  were  fitted  out.  The  boatg  were  all  laid  up, 
by  the  masters  and  owners,  in  the  month  of  October,  1853, 
and  all  persons  were  discharged  therefrom,  and  sent  ashore ; 
and  no  one  was  permitted,  after  that  time,  to  occupy  the  sa- 
loons. He  also  proved  that  the  rent,  at  the  rate  specified  in 
the  leases,  for  the  time  the  plaintiff  was  kept  out  of  posses- 
sion, amounted  to  $1763,  and  that  the  use  of  the  saloons  for 
the  season  was  worth  $2400  each ;  that  the  season  of  naviga- 
tion commenced  early  in  April  and  ended  Nov.  30.  That  the 
boats  were  laid  up  some  days  during  the  summer.  The  evi- 
dence being  closed,  the  defendant's  counsel  requested  certain 
instructions  to  be  given  to  the  jury.  1.  That  the  plaintiff 
was  not  entitled  to  recover  upon  the  facts  proved.  2.  That 
the  contract  contemplated  the  letting  of  the  use  of  the  bars 
and  saloons  only  while  the  boats  were  engaged  in  the  business 
of  navigation.  3.  That  the  plaintiff,  upon  the  facts  proved, 
was  entitled  to  recover  nominal  damages  only.  The  court  de- 
nied each  of  these  requests,  and  the  defendant  excepted. 

The  court  instructed  the  jury  that  the  plaintiff  was  entitled 
to  recover,  as  damages,  the  amount  of  rent  paid  for  the  use  of 
the  saloons  while  he  was  deprived  of  their  use,  at  the  rates  speci- 
fied in  the  leases,  with  interest  on  the  same  from  the  close  of 
navigation  for  the  season  of  1853.  The  defendant  excepted. 
The  verdict  was  according  to  the  instruction.  Judgment  fol- 
lowed, and  the  defendant  appealed  to  the  general  term. 

Ch,  DanidSy  for  the  plaintiff 

John  Oansofiy  for  the  defendant. 

By  the  Court,  Mabvin,  J.  The  objection  to  the  admission 
of  the  deposition  was  not  well  taken.  Hurd  v.  Pendrigh,  (2 
HUly  502,)  is  in  point,  and  decisive.  This  case  is  not  referred 
to  in  the  decision  in  Fleming  v.  HolUnback,  (7  Barb.  271,) 
nor  are  the  cases  alike.    In  the  latter  case  the  oommissioBoni 
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made  their  return  on  a  separate  piece  of  paper  which  was  at* 
tached  to  the  back  of  the  answers  to  the  interrogatories. 

The  difficulties  in  this  case  relate  to  the  right  to  recover^ 
and  the  measure  of  damages.  The  defendant  insists  that  the 
plaintiff  has  no  right  to  recover  any  damages,  and  if  wrong  in 
this  position^  then  that  the  plaintiff  could  only  recover  nomi- 
nal damages.  The  plaintiff  puts  his  case  upon  principles 
relating  to  the  eviction  of  a  tenant ;  and'  I  infer  that  the 
learned  justice  so  regarded  the  case,  as  he  directed  the  jury  to 
find  for  damages  the  amount  of  rent  paid  for  the  use  of  the 
saloons  while  he  was  deprived  of  their  use,  at  the  rates  speci- 
fied in  the  leases,  with  interest,  &c. 

If  the  plaintiff  was  entitled  to  recover  for  the  time  he  did 
not  use  the  saloons,  I  think  the  instruction  as  to  the  measure 
of  damages  was  quite  as  favorable  to  the  defendant  as  he  had 
a  right  to  ask ;  as  the  plaintiff  proved  that  the  most  valuable 
portion  of  the  season  was  at  the  time  the  boats  were  laid  up, 
and  also  that  the  use  of  the  saloons  was  worth,  each,  $2400 
for  the  season.  The  question  then,  is,  was  the  plaintiff  enti- 
tled to  recover  danuiges  for  the  time  he  was  deprived  of  the 
use  of  the  bars  and  saloons  ?  The  answer  to  this  question 
must  depend  mainly  upon  the  construction  that  shall  l)e  given 
to  the  contracts. 

The  defendant  leased  to  the  plaintiff  the  bars  and  saloons 
on  the  steamers  Southern  Michigan  and  Northern  Indiana,/or 
the  season  of  navi^ion^  receiving  the  rent  in  advance.  It 
does  not  appear  from  the  case  whether  the  defendant  owned 
these  steamers,  or  had  any  interest  in  them ;  and  perhaps  this 
is  not  material  The  contract  is  silent  as  to  what  iB  tb  be 
done  with  the  boats — ^whether  they  are  to  be  employed  or  not ; 
unless  it  may  be  inferred  that  they  were  to  be  employed  in 
navigation  from  the  language  used  in  reference  to  the  term^ 
viz :  "  for  the  season  of  navigation."  There  can,  however,  be 
no  doubt  that  the  parties  contemplated  that  the  boats  were 
to  be  used  in  performing  trips  upon  the  lake  or  lakes  and  in 
oairying  passengers^  ^^  for  the  season  of  navigation."  The  proof 


GENESEE—MAT,  1868.  243 


McCleary  v.  Edwards. 


shows  that  the  season  of  navigation,  that  year,  commenced 
•  early  in  April,  and  that  the  steamers  Southern  Michigan  and 
Northern  Indiana  were  being  fitted  out  until  the  20th  day  of 
April,  and  the  plaintiff  could  not  use  the  bars  and  saloons 
until  that  time.  The  second  contract,  relating  tb  the  boats 
then  being  built,  is  specific  as  to  the  time  when  the  term  is  to 
commence.  The  leasing  was  "  for  the  season  of  navigation  of 
1853,  commencing  on  the  first  day  of  May  in  that  year." 
These  boats  were  not  fitted  up  and  made  ready  for  navigation 
until  the  7th  and  8th  of  July,  and  the  plaintiff,  of  course, 
could  have  no  use  of  the  bars  and  saloons  until  that  time. 

The  boats  were  laid  up  early  in  October,  by  their  masters 
and  ovmerSy  and  the  plaintiff  was,  by  them,  deprived  of  the 
use  of  the  saloons  and  bars.  He  was  evicted.  It  does  not 
appear  that  the  defendant  had  any  connection  with  the  act  of 
laying  up  the  boats  or  evicting  the  plaintiff.  What  relation 
existed  between  the  defendant  and  the  masters  and  owners 
does  not  appear.  It  is  not  denied  that  the  masters  and  own- 
ers had  the  right  to  lay  up  the  boats ;  and  the  question  is  not 
raised  as  to  their  right  to  exclude  the  plaintiff  from  the  bars 
and  saloons.  If  so,  then  the  plaintiff  was  evicted  by  a  title 
paramount. 

The  defendant's  counsel,  referring  to  the  evidence  that  the 
saloons  or  bars  were  intended  for  the  business  of  selling  fruits, 
cigars,  liquors  and  other  things  to  passengers  and  others  con- 
nected with  the  boat,  argues  that  the  objects  and  purposes  of 
the  leases  must  be  limited  to  this  use  of  the  bars,  and  the 
rights  of  the  parties  be  passed  upon  with  reference  to  such 
use.  That  there  was  no  obligation,  on  the  part  of  the  defend- 
ant to  run  the  boats,  in  order  that  the  plaintiff  might  keep 
bars  thereon.  The  right  contracted  for  was  a  mere  incident 
to  the  use  of  the  boat. 

As  I  have  already  said,  I  have  no  doubt  the  parties  contem- 
plated that  the  boats  would  be  used  in  transporting  passengers 
upon  the  lakes.  Still,  as  the  counsel  says,  the  agreement  is 
silent  upon  that  question.    The  defendant  did  not  agree  that 
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the  boats  should  be  so  employed.  But  he  did  lease  to  the 
plaintiff  the  bars  and  saloons  ^'  for  the  season  of  navigation." 
The  term  is  clear  and  specific.  Assume  that  the  defendant 
did  not  undertake  that  the  boats  should  be  employed^  and  that 
the  plaintiff  therefore  was  to  run  the  risk  of  the  boats  laying 
up,  a  part  or  portion  or  all  of  the  season.  The  defendant  did 
undertake  that  the  plaintiff  should  hare  and  enjoy  the  use  of 
the  bars  and  saloons  '^  for  the  season  of  navigation ;"  not  sim- 
ply for  the  time  the  boats  should  be  navigated  or  employed  in 
transporting  passengers.  The  use  of  the  saloons  and  bars 
might  be  of  little  value  while  the  boats  were  laid  up,  but  by 
the  contract  I  think. the  defendant  agreed  that  the  plaintiff 
should  have  them  during  the  whole  season  of  navigation.  The 
plaintiff  was  evicted,  and  I  have  come  to  the  conclusion^  that 
he  had  a  good  cause  of  action  for  the  breach  of  the  agreement ; 
and  that  the  proper  rule  for  the  measure  of  the  damages  was 
given  to  the  jury. 
I  think  the  judgment  should  be  affirmed. 

[GKirBSBB  Qbbbbal  Tbbx.  May  17,  1858.     Orover^  Marvin  and  Jkmit^ 
Justices.] 


Wm.  Vandeventer,  executor,  &c.  vs.  The  New  York  and 
New  Haven  Bail  Boad  CoMPANT.(a) 

The  statutes  of  New  Tork,  passed  In  1847  and  1849,  giving  an  action  for  dam- 
ages to  the  families  of  persons  killed  by  the  wrongfyil  act,  neglect  or  default 
of  others,  have  no  extra-territorial  application,  and  do  not  authorize  a  suit 
here  for  an  act  done  out  of  this  state. 

Where  the  act  or  omission  causing  the  death  of  a  person  occurred  in  another 
state,  no  action  can  be  maintained  in  this  state,  by  the  peesonal  represent- 
ative of  the  deceased,  to  recorer  damages  therefor,  without  alleging  and 

(a)  This  case,  and  the  one  which  immediately  follows  it,  it  will  be  seen,  are 
directly  in  conflict  with  each  other.  Both  being  special  term  decisions,  of 
coarse  they  are  of  equal  authority,  and  neither  is  to  be  regarded  as  a  final 


NEW  YORK— OCTOBER,  1857.  245 

Yandeventer  v.  New  York  and  New  Haven  R.  B.  Go. 

proving  that  by  the  law  of  the  state  where  the  ii^ury  was  inflicted  an  action 

would  lie  in  such  a  case. 
Whether  an  act  or  omission  affords  a  right  of  action  depends  on  the  law  of  the 

place  where  it  is  done,  or  occurs. 
Oar  statutes  cannot  give  rights  of  action  for  causes  not  otherwise  actionable, 

arising  or  occurring  within  the  limits  of  another  state. 

THIS  action  was  brought  to  recover  damages  for  negligently 
killing  the  plaintiff's  testator  while  in  a  car  of  the  defend- 
ants as  a  passenger,  at  what  is  known  as  the  Norwalk  calamity, 
which  occurred  in  1852,  at  Norwalk  in  Connecticut.  The 
complaint  stated  the  facts  on  which  the  action  was  based,  and 
they  were  proved  on  the  trial.  But  neither  in  the  pleadings 
nor  in  the  proofs  was  the  law  of  Connecticut  stated  ;  and  the 
defendants  insisted  that  for  that  reason  the  plaintiff  could  not 
recover,  and  moved  to  dismiss  the  complaint ;  which  motion 
was  denied.  The  judge  charged  the  jury  that  the  plaintiff  was 
entitled  to  recover  such  damages  as  he  had  proved  were  sus- 
tained. The  jury  found  a  verdict  for  the  plaintiff,  and  the 
defendant  now  moved  for  judgment  in  his  favor. 

Charles  P.  Kirhland,  for  the  plaintiff. 

Wm,  Curtis  Noyes^  for  the  defendants. 

Peabodt,  J.  The  objection  made  by  the  defendants  seems 
to  be  entirely  fatal  to  this  case.  The  deceased  was  killed  in- 
stantly, by  the  negligence  of  the  defendants.  At  common  law 
no  action  for  damages  would  lie  for  such  a  killing.  (  Warley 
V.  Cincinnati,  Ham.  and  Dayton  R,  B.  Co,y  1  Sandy's  Ohio 
Sep,  481.  Ashby  v.  WJiite,  2  Smith's  Lead,  Cas.  131,  no^e.) 
This  accident,  and  the  acts  and  omissions  complained  of,  oc- 

seUlement*  of  the  question  involyed,  It  is  not  for  the  Beporter  to  deter- 
mine which  is  entitled  to  the  greatest  weight.  The  question  must  necessarily 
remain  open  until  it  shall  have  been  passed  upon  by  the  court  at  a  general 
term,  on  appeal.  In  the  n^eantime  the  light  thrown  upon  a  new  and  interest- 
ing topic  by  the  following  able  opinions,  and  the  fiirther  discussion  and  inquiry 
U)  which  they  will  probably  lead,  will  not  be  without  yalue  to  the  prof^ion. 


J 
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curred  in  Connecticut ;  and  whether  an  action  will  lie  for  acts 
done  there  depends  on  the  laws  of  Connecticut.  New  York 
does  not  prescribe  what  may  or  may  not  be  done  in  Connect- 
icut ;  nor  does  she  decide  what  shall  be  the  consequence  of 
acts  done  tbere,  and  whether  they  be  or  be  not  actionable. 
What  the  laws  of  Connecticut  are,  on  the  subject,  does  not 
appear,  either  by  the  pleadings  or  evidence.  They  were  neither 
pleaded  nor  proved,  and  we  are  not  at  liberty  to  speculate  upon, 
or  ascertain  for  ourselves,  this,  more  than  any  other  fact  ma- 
terial and  necessary  to  a  recovery.  This  court  cannot  judicially 
know  them.  In  the  absence  of  all  evidence  on  the  subject,  it 
can  at  most  only  intend  that  the  common  law  prevails  there ; 
and  by  that  the  plaintiff  would  have  no  right  of  action.  A 
statute,  to  be  sure,  exists  in  this  state  which  gives  an  action  to 
the  representatives  of  a  person  killed  by  the  wrongful  act  or 
negligence  of  another,  and  would  warrant  a  recovery  on  the  facts 
appearing  here,  if  they  had  occurred  in  this  state.  But  that 
statute,  in  the  nature  of  things,  can  have  no  extra-territorial 
application,  and  does  not  give  an  action  for  an  act  done  out  of 
this  state.  (Campbell  v.  Rogers,  2  Bandy's  Ohio  Rep.  110. 
9  Law  Rep.  N.  S.  329.  4  A7n.  Law  Reg.  747.) (i)  Whether 
an  act  or  omission  affords  a  right  of  action  depends  on  the 
law  of  the  place  where  it  is  done  or  omitted.  As  to  matters 
of  this  kind,  the  states  are  foreign  to  each  other.  The  laws 
of  one  state  are  not  in  force  as  laws  in  another,  and  the  act 
done  in  Connecticut  may,  for  all  the  purposes  of  a  right  of 
action  under  the  laws  of  this  state,  as  well  have  been  done  in 
Bussia.  And  as  to  any  knowledge  of  the  laws  of  another 
state  or  country,  courts  of  this  state  may  as  well  take  cogni- 
zance of  the  laws  of  Bussia  as  those  of  Connecticut.  Our 
statutes  are  not  in  force  as  law,  in  Connecticut,  and  they  can- 
not give  rights  of  action,  for  causes  not  otherwise  actionable, 
arising  or  occurring  within  the  limits  of  that  state.  The 
plaintiff's  right  of  action,  and  the  nature  and  extent  of  his 

(6)  See  also  ffunt  v.  Tovm  of  Powiwl,  (19  Verm.  Rep.  411 ;)  PhiUimore  on 
Int.  Law,  866. 7. 
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rights,  and  the  relief  to  be  had,  depend  on  the  law  of  the  state 
where  the  acts  complained  of  occurred  and  the  cause  of  action 
arose. 

The  common  law,  as  has  been  said,  we  are  to  intend  pre- 
vails there,  and  by  that  law  the  plaintiff  could  have  no  action. 
Whether  there  be  any  statutory  provision  in  that  state,  and 
if  so  what  it  is,  we  are  not  to  know  save  by  legal  evidence. 
This  evidence  does  not  appear  in  the  case.  The  complaint 
should  state  the  fact,  like  any  other  fact,  in  the  first  place,  and 
if  it  be  not  admitted  by  the  pleadings,  it  should  be  proved, 
like  any  other  fact,  on  the  trial.  In  this  case  it  is  neither 
pleaded  nor  proved,  and  indeed  the  case  and  the  arguments 
of  counsel  bear  ample  evidence  that  the  recovery  was  expected 
and  claimed  by  the  plaintiffs  under  a  statute  of  this  state 
passed  in  the  year  1847.  It  is,  I  suppose,  beyond  all  doubt 
that  the  plaintiff  cannot  maintain  an  action  by  virtue  of  that 
statute,  on  the  facts  appearing  here,  and  the  judgment  must 
accordingly  be  reversed. 

As  it  is  apparent,  however,  that  a  fiswt  material  to  a  recov- 
ery is  omitted  in  the  pleadings  and  proofs,  and  as  the  statute 
of  limitations  would  be  a  bar  to  a  new  suit,  the  plaintiff  must 
have  liberty  to  amend  his  complaint  in  this  respect,  on  pay- 
ment of  all  the  costs  since  the  service  of  his  summons,  and 
have  a  new  triaL  If  he  do  this  within  twenty  days  after  ser- 
vice of  this  order,  he  may  have  a  new  trial.  If  not,  judgment 
must  be  entered  for  the  defendants  with  costs. 

[Nbw  Yobk  Special  Tbbx,  October  6, 1867.    Pwbod/y^  Justice.] 
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In  the  redress  which  the  statutes  of  1847  and  1849  (liair*  of  1847,  jp.  675; 
Laws  of  1849,  p,  888)  afford  to  the  families  of  those  who  have  been  deprived 
of  life  by  the  wrongful  act,  neglect  or  default  of  others,  they  are  remedial, 
and  are  to  be  construed  liberally. 

The  legislature  did  not  intend  to  confine  the  operation  of  those  statutes,  in 
their  remedial  features,  to  injuries  committed  within  the  territorial  limits  of 
this  state,  so  as  to  exempt  from  liability  persons,  natural  or  artificial,  resid- 
ing in  other  states  ;  provided  the  necessary  steps  are  taken  to  obtain  juris- 
diction over  such  persons. 

Accordingly,  an  action  may  be  maintained  here,  under  those  statutes,  to  recover 
for  injuries  resulting  in  death :  without  alleging  whether  the  injuries  were 
inflicted  in  this  state,  or  elsewhere. 

Such  an  action  will  he,  even  on  the  assumption  that  the  ii\juries  were  inflicted 
•     without  the  territorial  limits  of  this  state. 

DEMURRER  to  complaint.  The  action  was  brought  by 
the  plaintiff,  as  administratrix  of  John  C.  Beach  deceased. 
She  was  also  his  widow.  The  complaint  alleged  that  the 
plaintiflF  was  a  resident  of  the  city  of  New  York,  where  her 
husband  also  reside^^  at  the  time  of  his  death.  It  stated  the 
death  of  John  C.  Bea^h,  and  the  issuing  of  letters  of  admin- 
istration to  the  plaintiff;  that  the  deceased  left  him  surviving 
the  plaintiff,  and  two  brothers  and  sisters ;  that  the  defend- 
ant was  a  coi-poration,  organized  under  the  law  of  Massachu- 
setts, and  having  an  office  in  the  city  of  New  York,  where  it 
transacted  its  business ;  that  being  engaged  in  the  business  of 
transporting  passengers  by  steam  vessels  between  Fall  river 
and  the  city  of  New  York,  the  defendant,  on  &c.  received  the 
deceased  as  a  passenger,  upon  the  "  Empii-e  State,"  one  of  its 
boats,  to  be  safely  carried  from  Fall  river  to  New  York ;  that 
while  on  the  passage,  by  the  negligence  of  the  defendant  and 
its,  agents  and  servants,  the  boat  experienced  a  disaster,  by  the 
explosion  or  escape  of  steam,  whereby  the  deceased  was  greatly 
injured  and  wounded,  and  in  about  ten  hours  died  in  conse- 
quence of  the  injuries.  The  complaint  further  alleged  that 
both  the  plaintiff  and  the  next  of  kin  mentioned  therein  had 

(a)  See  next  preceding  case,  conira. 
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sustained  pecuDiary  damages  to  the  amount  of  $5000,  by  the 
death  of  the  deceased ;  and  that  by  reason  of  the  statute  of 
the  state  of  New  York  in  such  case  racuie  and  provided,  refer- 
ring to  the  acts  of  1847  and  1849  by  their  titles  and  dates  of 
passage,  an  action  had  accrued  to  the  plaintiff.  The  com- 
plaint did  not  allege  where  the  alleged  injiiries  were  received, 
whether  within  the  state  of  Now  York  or  elsewhere.  The  de- 
fendant demurred,  on  the  ground  that  the  complaint  did  not 
state  &ct8  sufficient  to  constitute  a  cause  of  action. 

D.  D.  Lord,  for  the  defendant. 

Mann  &  Rodman^  for  the  plaintiff. 

Clebke,  J.  It  cannot  be  denied  that  any  one  state  or  na- 
tion has  a  right  to  give  its  citizens  redress  for  any  personal 
injury  committed  without,  as  well  as  within,  its  territorial 
limits,  when  it  obtains  the  means  of  exercising  jurisdiction  on 
the  wrongdoer.  This  has  always  been  recognized  in  the  com- 
mon law.  Many,  if  not  most,  of  the  actions  instituted  in  our 
courts  of  justice  are  transitory  and  not  local ;  and  if  the  cause 
upon  which  any  one  of  them  is  founded  arose  in  Japan,  it 
would  be  just  as  tenable  as  if  it  arose  in  the  state  of  New 
York.  The  authority  of  the  state,  in  this  respect,  is  not  cur- 
tail^ because  the  redress  is  given  by  statute,  instead  of  having 
been  permitted  by  the  common  law.  They  are  both,  alike, 
the  expression  of  the  supreme  power,  and  equally  entitled  to 
obedience  and  respect.  It  is  erroneous,  therefore,  to  say  "  that 
statutes  (which  means  aJl  statutes)  are  local,  and  only  effect- 
ual within  the  limits  of  the  state,  on  cwjts  therein  done."  A 
penal  law,  indeed,  is  strictly  local,  and  has  no  operation  be- 
yond the  jurisdiction  of  the  county  where  it  was  enacted.  But 
whether  a  remedial  statute  is  extra-territorial,  in  reference  to 
the  class  of  injuries  for  which  it  proposes  to  afford  redress  or 
compensation,  depends,  like  other  statutes,  upon  the  intention 
of  the  legislature,  to  be  gathered  from  the  language  employed. 
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the  law  as  it  previously  existed,  in  relation  to  the  same  sub- 
ject, the  mischief  to  be  prevented,  and  the  remedy  to  be  ap- 
plied ;  and  we  must  also  bear  in  mind  that  every  such  statute 
is  to  be  liberally  construed. 

It  has  been  asserted  that  the  statutes  of  1847  and  1849, 
allowing  compensation  to  the  representatives  of  deceased  per- 
sons, for  causing  the  death  of  those  persons  by  wrongful  act, 
neglect,  or  default,  are  penal  and  not  remedial  statutes.  The 
second  section  of  the  act  of  1849  is  undoubtedly  penal.  But 
a  penal  statute  may  also  be  a  remedial  law ;  (1  Wils.  126 ;) 
and  a  statute  may  be  penal  in  one  part  and  remedial  in  another. 
{Doug,  702.)  But  in  the  redress  which  these  statutes  afford 
to  the  bereaved  families  of  those  who  have  been  deprived  of 
life  by  the  wrongful  act,  neglect  or  default  of  others,  they  are 
entirely  remedial,  and  they  are  calculated  to  be  most  beneficial 
in  their  operation — ^not  only  in  their,  compensatory  effect  in 
warding  off,  at  least  for  a  season,  the  destitution  of  many  a 
family  bereft  of  its  provider,  but  in  preventing  the  frequent 
occurrence  of  the  melancholy  disasters,  which  are  too  often  the 
result  of  the  most  culpable  carelessness  and  disregard  of  hu- 
man life. 

I  can  see  no  reason  to  infer  that  the  legislature  intended  to 
confine  the  operation  of  these  acts,  in  their  remedial  features, 
to  injuries  committed  within  the  territorial  limits  of  this  state, 
so  as  to  exempt  persons,  natural  or  artificial,  residing  in  other 
states,  provided  the  necessary  steps  are  taken  to  obtain  juris- 
diction over  such  persons.  The  language  is,  doubtless,  very 
general,  and  does  not  expressly  specify  injuries  committed 
without  the  state,  and  does  not  specify  any  thing  relative  to 
the  residence  or  citizenship  of  the  perpetrators  of  the  injury ; 
or,  if  they  are  artificial  persons,  the  place  or  country  where 
they  were  organized.  But,  on  the  other  hand,  it  does  not  ex- 
cept such  injuries,  or  such  persons.  And  there  is  no  reason 
whatever  to  suppose,  when  we  consider  the  nature  of  the  ca* 
lan^ty  to  be  redressed,  and  the  purpose  for  which  redxesa  k 
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prescribed,  that  the  legislature  intended  any  restriction  beyond 
what  the  generality  of  the  language  itself  imports. 

With  regard  to  the  penal  section  of  the  act  of  1849,  we 
cannot  by  that  construe  the  remedial  section.  Each  stands 
by  itself,  on  the  well  known  rules  of  the  constitution — a  strict 
construction  for  the  one,  and  a  liberal  construction  for  the 
other.  And,  in  the  absence  of  any  thing  to  the  contraiy,  we 
are  to  suppose  that  the  legislature  intended  that  the  acts  in 
question  should  be  interpreted  according  to  those  rulee,  which 
are  part  and  parcel  of  the  law  of  the  land,  recognized  by  the 
legislature  as  well  as  by  the  judiciary ;  and  all  laws,  it  must 
be  presumed,  are  formed  in  reference  to  them. 

And  after  ail,  do  not  these  statutes  merely  provide,  in  their 
remedial  character,  an  extension  of  the  remedy  afforded  by  the 
common  law  ?  To  be  sure  the  death  of  the  deceased,  and  not 
the  injury  which  caused  the  death,  is  the  immediate  ground 
of  the  action.  But  the  death  is  the  sad  result  and  serious 
aggra'vation  of  the  injury  by  which  the  family  are  deprived  of 
the  means  of  support,  as  the  deceased  person  himself,  if  he 
survived  the  injury,  would,  according  to  the  extent  of  it,  be 
deprived  of  the  ability  to  contribute  to  their  support.  If  Mr. 
Beach  were  maimed  and  mutilated  by  this  explosion,  and  sur- 
vived the  accident,  he  certainly  would,  by  the  common  law, 
have  a  right  of  action  for  damages,  against  the  defendants, 
whether  it  occurred  within  this  state  or  not.  The  action  would 
be,  undeniably,  transitory.  Do  these  acts,  in  their  remedial 
features,  go  any  further  than  to  extend  and  transmit  this  com- 
mon law  right,  giving  compensation,  for  the  injury  that  pro- 
duced the  death,  to  the  family  and  representatives  of  the 
deceased? 

For  these  reasons  I  hold  that  this  action  is  well  brought, 
even  on  the  assumption  that  the  explosion  occurred  without 
the  territorial  limits  of  the  state  of  New  York. 

Demurrer  overruled  with  costs,  with  liberty  to  answer  within 
ten  days,  on  payment  of  costs. 

{Kbv  Tobc  Spbcial  Tbbx,  May  8, 1858.    Clerke,  Justice,} 
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Where  the  claim  of  title  to  real  estate  ia  solely  through  a  power  it  most,  in 
order  to  be  sustainable,  be  prorcni  that  such  power  wan  duly  executed.  If 
it  is  qualified  by  a  condition  precedent  it  roust  apfjear  that  the  condition 
was  performed,  or  the  attempted  exercise  of  it  will  prove  ineffectual. 

In  order  to  sustain  a  title  alleged  to  have  been  acquired  under  statutory  pro- 
ceedings, all  the  requisite  preliminaries  must  have  been  adopted,  and  must 
be  proved.  There  is  no  presumption  in  their  favor,  where  a  change  of  title 
to  real  estate  is  attempted  to  be  established. 

An  assignee  in  bankruptcy  has  no  power  to  sell  and  oonTey  the  property  of  the 
bankrupt,  without  an  order  of  the  court  The  obtaining  of  such  an  order  is 
a  substantial  requisition  of  the  statute,  and  must  be  complied  with. 

A  purchaser  claiming  under  a  deed  executed  by  such  assignee,  must  arer  and 
prove  an  order  of  sale.  The  order  cannot  be  proved  by  recitals  in  the  deed. 
Such  recitals  are  only  evidence  of  the  bankruptcy,  and  the  appointmaDt  of  the 
assignee,  and  the  consequent  conveyance  to  him. 

A  sale  and  conveyance,  by  an  assignee  in  bankruptcy,  of  lands  held  adversely 
,  at  the  time,  made  more  than  two  years  after  the  decree  in  bankruptcy,  is 
void,  and  confers  upon  the  purchaser  no  title  to  the  lands,  or  right  to  main- 
ain  an  action  to  recover  them. 

After  the  power  of  the  assignee,  to  recover  the  lands,  has  expired,  a  de?d  from 
him  will  not  revive  it,  in  favor  of  his  grantee. 

A  title  to  real  estate,  Acquired  under  a  judicial  sale,  cannot  be  snccessAiIIy 
assailed  on  the  ground  that  one  who  was  originally  a  defendant  in  the  smt, 
claiming  an  interest  in,  or  lien  upon,  the  land,  became  a  banknxpt  or  an  in- 
solvent during  the  progress  of  the  suit,  and  his  assignee  was  not  made  a 
party. 

Under  the  bankrupt  act  of  1841.  it  is  not  necessary  to  make  assignees,  a|^int- 
ed  pendente  Hie,  parties,  in  order  to  biad  their  interests. 

If  there  is  any  irregularity  in  a  decree,  in  not  making  an  aaeignee  ia  bank- 
ruptcy a  party,  he  may  move,  within  the  year  allowed  by  ihe  reriaed  stat- 
utes, (2  R.  S.  859,)  but  not  afterwards,  to  set  aside  the  decree. 

APPEAL  from  a  judgment  entered  at  a  special  term.    For 
a  statement  of  the  facts^  and  the  dedsion  of  the  special 
term,  see  the  report  of  the  case  below,  23  Barbour ^  201. 

A.  Thompson  and  Geo.  Wood,  for  the  appellant. 

John  A,  LoUy  for  the  respondents. 

By  the  CouH,  S.  B.  Strong,  J.    This  is  a  most  ungracions 
suit.    The  plaintiff,  for  a  nominal  consideration,  has  intruded 
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into  matters  with  which  he  had  previously  no  concern,  and 
now  seeks,  upon  technical  grounds,  to  deprive  the  defendants 
of  their  property,  honestly  and  fairly  obtained,  and  which  they 
were  induced  to  purchase  under  titles  derived  pursuant  to,  and 
by  virtue  of,  a  decree  of  a  court  of  equity,  which  had  remained 
unassailed  for  many  years. 

It  is  a  material  question,  but  one  which  I  did  not  deem  it 
necessary  to  consider  when  this  case  was  formerly  before  me, 
and  should  not  now,  but  for  the  powerful  argument  of  the 
plaintiff 's  counsel,  f^hether,  if  the  defendant's  titles  are  im- 
perfect, the  plaintiff  has  proved  any  right  to  impeach  them  ? 
He  claims  the  lands  in  dispute,  or  rather  a  right  to  redeem 
them,  under  the  title  of  the  two  mortgagors,  which  it  is  al- 
leged he  has  acquired  pursuant  to  proceedings  under  the  Uni- 
ted States  bankrupt  act,  approved  August  19, 1841.  Does 
the  complaint,  or  the  proof,  establish  such  right  ?  I  speak 
now  without  reference  to  the  legal  effect  of  the  foreclosure  suit. 
The  mortgagors  were  declared  bankrupts— one  on  the  16th  of 
June,  18^,  and  the  other  on  the  23d  of  July  in  the  same 
year.  On  those  days  the  interests  of  the  bankrupts,  whatever 
they  were,  in  the  lands  in  dispute,  vested  in  the  general 
assignee.  He  then  acquired  a  right  to  defend  the  foreclosure 
suit  which  was  pending  against  the  bankrupts,  in  the  same 
way,  and  with  the  same  effect,  as  they  might  have  acted,  (§  3 
cfihe  bankrupt  actj)  of  which  I  shall  have  something  to  say 
hereafter.  He  could  sell,  transfer  and  convey  the  bankrupts' 
property  and  rights  of  property  at  such  times,  and  in  such 
manner,  as  should  be  ordered  and  appointed  by  the  court  in 
bankruptcy.  (§  9.)  His  deeds  containing  proper  recitals  be- 
ing declared  to  he  as  effectual  to  pass  the  title  of  the  bankrupt, 
to  the  lands  therein  mentioned,  to  the  purchaser,  as  if  made 
by  the  bankrupt  Aiw«eJ/*  immediately  before  such  order.  (§  15.) 
And  it  is  declared,  (in  §  8,)  that  ^^  no  suit  at  law  or  in  equity  ' 
shall,  in  any  case,  be  maintainable  by  or  against  such  assignee, 
or  by  or  against  any  person  claiming  an  adverse  interest, 
touching  the  property  ctnd  rights  of  property  a/oreoaid[oi 
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the  bankrupt]  in  any  court  whatsoever,  unless  the  same  shall 
be  brought  within  two  years  after  the  declaration  and  decree  of 
bankruptcy,  or  after  the  cause  of  suit  shall  first  have  accrued." 

The  act  qualifies  the  power  of  the  assignee  to  sell  and  con- 
vey the  property  of  the  bankrupt.  He  cannot  do  either  with- 
out an  order  of  the  court.  In  this  case  no  such  order  is  set 
forth  or  averred  in  the  complaint,  nor  was  any  such  proved. 
The  requisition  is  a  substantial  one,  not  only  because  it  is  ex- 
pressly provided  by  the  statute,  but  for  the  additional  reason 
(if  any  was  necessary)  that  the  interests  of ithe  creditors,  which 
are  of  some  importance,  although  they  are  not  generally  con- 
sulted as  much  as  they  should  be,  in  these  measures,  (nor 
were  they  consulted  at  all  by  the  assignee  in  this  case,)  depend 
much  upon  a  judicious  disposition  of  the  bankrupt's  property. 
When  the  claim  of  title  to  real  estate  is  solely  through  a 
power,  it  must,  in  order  to  be  sustainable,  be  proved  that  such 
power  was  duly  executed.  If  it  is  qualified  by  a  condition 
precedent  it  must  appear  that  the  condition  was  performed^  or 
the  attempted  exercise  of  it  will  prove  ineflfectual.  In  this 
case  the  deeds  from  the  assignee  do  not  appear,  but  if  they 
had  been  produced  they  would  not  have  sufficiently  proved  an 
order  of  sale,  even  if  they  had  recited  it,  as  the  recitals  in  such 
deeds  are  only  evidence  of  the  bankruptcy,  and  the  appoint- 
ment of  the  assignee  and  the  consequent  conveyance  to  him. 
The  decisions  of  the  courts  in  this  state  are  strong  to  show 
that  in  order  to  sustain  a  title  alleged  to  have  been  acquired 
under  statutory  proceedings,  all  the  requisite  preliminaries 
must  have  been  adopted,  and  must  be  proved.  There  is  no 
presumption  in  their  favor  where  a  change  of  title  to  real  estate 
is  attempted  to  be  established. 

The  deeds  fi-om  the  assignee,  under  which  the  plaintiflT 
claims,  were  executed  by  the  assignee — the  one  purporting  to 
convey  the  estate  of  one  of  the  bankrupts  to  the  plaintiff  on 
the  24th  of  November,  1845,  and  two  purporting  to  convey 
the  estate  o{  the  other  bankrupt  to  one  Clute  on  the  5th  and 
18th  of  March,  1856.    Clute  oonr^ed  to  the  plaintiff  by 
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deeds  dated  on  the  7th  and  19th  of  March  in  the  same  year. 
It  was  admitted  on  the  trial  that  the  sales  by  the  assignee 
were — to  Clute,  on  the  4th  and  10th  days  of  March,  1844, 
and  to  the  plainti£f,  on  the  25th  of  November,  1844.  Both 
the  sale  and  deed  to  the  plaintiff  were  made  more  than  two 
years  after  the  decree  in  bankruptcy.  So  were  the  two  deeds 
to  Clute.  The  sales  to  him  were  made  before  the  expiration 
of  the  two  years,  but  he  acquired  no  rights  under  the  official 
sales  until  the  deeds  to  him  were  executed.  It  is  not,  perhaps, 
material  to  consider  what  must  be  deemed  to  be  the  date  of 
the  acquisition  of  the  rights  of  Clute,  whatever  they  were,  as 
his  conveyances  to  the  plaintiff  were  not  official,  and,  as  they 
were  for  lands  then  held  adversely,  they  were  void.  What 
rights,  then,  could  the  assignee  convey,  when  the  deeds  from 
him  were  given  ?  The  lands  were  held  adversely,  and  the 
assignee  could  not  then  maintain  any  suit  at  law  or  in  equity 
to  recover  them.  (§  80,  before  quoted,)  If  his  power  to  re- 
cover the  lands  had  expired,  could  a  deed  from  him  revive  it, 
in  fever  of  his  grantee  ?  He  might  have  conveyed  lands  held 
adversely  (so  far  as  it  relates  to  that  objection)  if  he  had  done 
so  in  season ;  but  he  had  not  done  that.  The  limitation  was 
a  part  of  the  act  confemng  upon  the  assignee  all  the  power 
he  had.  Could  it  have  been  the  design  of  congress  that  the 
assignee  might  confer  a  right  of  action  which  he  had  suffered 
to  expire,  and  thus  avoid  the  limitation  ?  That  would  have 
evinced  a  disposition  to  encourage  maintenance,  which  is  not 
to  be  presumed.  The  intentions  were,  no  doubt,  to  exact 
vigilance,  and  to  prevent  the  injustice  which  might  result  from 
the  exercise  of  the  extraordinary  powers  of  assignees  after  a 
limited  date.  Both  objects  would  be  defeated  if  they  could 
effectually  revive  rights  of  action  which  they  had  suffered  to 
expire  from  lapse  of  time. 

It  seems  to  me,  then,  that  the  plaintiff  derived  no  title  to 
the  lands  in  dispute,  or  right  to  maintain  an  action  to  recover 
ihem,  under  the  conveyances  from  the  assignee. 

I  come  now  to  the  question  which  was  principally  agitated 
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on  the  trial,  and  which  is  certainly  one  of  great  importance. 
If  titles  to.  real  estate  can  be  successfully  assailed  where  they 
hare  been  acquired  under  judicial  sales,  on  the  ground  that 
some  one  who  was  originally  a  defendant  in  the  suit  claiming 
an  interest  in,  or  lien  upon,  the  land,  had  become  a  bankrupt 
or  an  insolvent  during  the  progress  of  the  suit,  and  his  assignee 
had  not  been  made  a  party,  the  rule  will  be  productive  of  great 
inconvenience  and  uncertainty,  and  many  estates  which  have 
been  deemed  secure  may  be  seriously  jeoparded,  and  probably 
sometimes,  wholly  defeated,    It  has  long  been  deemed  settled 
law,  that  a  judgment  in  a  suit  in  rem  binds  not  only  the  par- 
ties, but  931  who  claim  under  them  through  any  means  occur- 
ring after  the  commencement  of  the  suit.    The  rule  is  one  of 
convenience— almost  of  necessity.    If  it  should  be  otherwise, 
suits,  where  the  defendants  are  numerous,  would  be  almost  in- 
terminable.   In  this  case,  where  there  are  some  five  hundred 
defendants,  the  suit  could  never  be  brought  to  an  end  in  be- 
half of  the  plaintiff,  (if  he  has  any  merits,)  if  he  was  bound 
to  notice  every  change  of  interest,  and  substitute  the  new  own- 
ers or  claimants  as  parties,  before  judgment.    The  general 
principle  was  admitted  by  his  counsel  on  the  argument,  but  he 
contended  that  it  is  inapplicable  where  the  change  is  by  ope- 
ration of  law,  as  in  cases  of  bankruptcy  and  insolvency.    There 
are  certainly  some  strong  cases  in  the  English  courts,  and  in 
our  own,  going  to  show  that  under-  former  bankrupt  laws  it 
was  necessary  to  make  the  assignees  appointed  pendente  lite 
parties,  in  order  to  bind  their  interests.     In  England  that 
would  not  be  productive  of  much  inconvenience,  as  the  decrees 
in  bankruptcy  are  there  made  by  a  single  tribunal,  and  a 
knowledge  of  them  can  be  easily  attained.    But  under  our 
system,  of  1841,  there  were  as  many  tribunals  having  cogni- 
zance of  cases  in  bankruptcy  as  there  were  states,  or  dis- 
trict couM».    It  would  impose  an  intolerable  burthen  upon 
plaintifb  in  cases  where  the  defendants  are  numerous,  and 
scattered  over  our  immense  territory,  to  require  repeated  ex- 
aminations in  the  of&odB  of  theckckfi  of  all  the  diatriots^  which 
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would  be  necessary  when  the  residence  of  any  absent  defendant 
should  be  unknown.  With  us,  then,  a  different  rule  of  prac- 
tice would  seem  to  be  absolutely  necessary.  It  is  true  the 
argumentum,  ab  inconvenienti  cannot  change  a  principle,  but 
it  may  change  a  rule  of  procedure,  and  particularly  when  it  is 
an  exception  to  a  general  rule  formed  mainly  for  convenience. 
Besides,  our  bankrupt  act  differed  essentially  from  the  English 
system,  and  in  particulars  which  seem  to  call  for  a  change  of 
practice,  if  indeed  it  be  a  change.  I  have  alluded  to  one — 
the  great  number  of  tribunals.  Another  is  the  provision  in 
the  3d  section,  to  which  I  have  before  alluded,  and  which  is  in 
the  following  words :  "  And  all  suits  in  law  or  in  equity  then 
pending  in  which  such  bankrupt  is  a  party,  may  be  prosecuted 
by  such  assignee  to  its  fnal  condusiofiy  in  the  same  way,  and 
with  the  same  effect,  as  they  might  have  been  by  such  bank- 
rupt." Now  this  does  not  indicate  a  necessity  for  a  change 
of  parties,  but  it  expressly  permits  the  suit  to  proceed  to 
judgment  in  the  same  way  as  it  might  have  done  but  for  the 
proceeding  in  bankruptcy.  It  supposes,  as  it  seems  to  me, 
that  it  might  proceed  against  the  original  defendant  notwith^ 
standing  his  bankruptcy,  and  with  the  like  effect,  but  gives  to 
the  assignee  the  control  over  it,  and  subjects  it  to  his  manage- 
ment so  far  as  it  relates  to  the  original  rights  and  interests  of 
the  bankrupt.  By  the  11th  section  of  the  act,  the  assignee  is 
authorized,  under  the  direction  of  the  court,  to  redeem  and 
discharge  any  mortgage,  and  to  tender  a  due  performance  of 
the  condition  thereof  Now  what  further  is  necessary  for  the 
protection  of  the  bankrupt  or  his  creditors  ?  Should  there 
be  any  doubt  as  to  the  validity  of  the  mortgage  or  its  prefer- 
ence over  the  interests  of  the  bankrupt,  the  assignee  may 
interpose  a  defense  in  his  name.  Should  the  mortgage  be  for 
a  sum  less  than  the  value  of  the  land,  the  assignee  may  redeem 
it,  or  he  may  suffer  the  suit  to  proceed,  and  eventually  claim 
any  surplus.  The  assignee  has  legal  notice — in  this  case  he 
has  actual  notice — of  the  pendency  of  the  suit  If  there  is  any 
defense,  he  has  an  opportunity,  and  is  bound  to  make  it.  If 
Vol.  XXVn.  17 
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he  ahonld  neglect  his  duty,  it  would  be  most  inequitable  to 
make  innocent  purchasers,  who  had  nothing  to  do  with  the 
foreclosure  suit,  nor  any  right  to  control  it,  suffer  for  his  omis- 
sion. The  15th  section  of  the  act  provides  that  the  deeds  by 
the  assignees  should  be  as  effectual  to  pass  the  title  of  the 
bankrupt  to  the  land  therein  mentioned,  as  fully,  to  aU  intents 
and  purposes  as  if  made  by  the  bankrupt  himself  immediately 
before  the  order  (decree)  in  bankruptcy.  This  would  seem  to 
assimilate  the  effect  of  the  deed  by  the  assignee  to  that  of  a 
conveyance  by  the  bankrupt  himself  before  the  decree  in  bank- 
ruptcy ;  and  when  such  change  is  made,  no  change  or  substi^ 
tution  of  parties  is  necessary. 

By  our  system  of  foreclosing  mortgages  of  real  estate  in  a 
court  of  equity,  the  decree  nominally  binds  the  interests  which 
the  defendants  had  at  the  commencement  of  the  suit.  The 
notice  of  Us  pendens  which  the  law  requires  prevents  the  rule 
from  operating  injuriously  to  subsequent  cautious  purchasers 
or  incumbrancers.  Persons  desirous  of  acquiring  new  interests 
in  the  property,  or  those  who  become  entitled  to  any  such  in- 
terests by  operation  of  law,  can  by  due  inquiry  ascertain  the 
existence  and  nature  of  the  suit,  and  can,  if  they  deem  it 
proper,  adopt  all  necessary  measures  to  protect  their  rights. 
If  they  will  not  move  in  the  matter  why  should  others  assume 
that  their  alleged  acquisition  is  lawful,  and  therefore  incur 
additional  expense  and  delay  ?  It  is  far  more  reasonable  to 
require  those  claiming  a  new  right,  from  any  cause  whatever, 
to  assert  it  promptly,  or  to  forfeit  it  altogether.  The  bank- 
rupt act  of  1841,  I  think,  contemplated  such  action  by  the 
assignees,  and  required  no  affirmative  action  by  the  plaintiffs 
in  existing  suits. 

But  if  there  was  any  irregularity  in  the  foreclosure  suit,  in 
not  making  the  assignee  a  party — and  it  is  so  at  first  desig- 
nated by  Chancellor  Walworth  in  the  case  of  Johnson  v.  Fits^ 
hugh\  (3  Barb,  Ch.  Rep,  371) — ^the  assignee  might  have  moved 
within  the  year  allowed  by  the  revised  statutes,  but  not  after 
that,  to  set  aside  the  decree.     (2  A  8.  359.)     The  chancellor 
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afterwards  says  that  the  decree  is  a  nullity  as  to  the  assignee, 
and  BO  it  may  be,  so  far  as  it  relates  to  any  requisition  for 
affinnative  action  by  him ;  but  I  doubt  much  the  correctness 
of  a  subsequent  remark  of  his,  that  it  could  not  foreclose  the 
equity  of  redemption  in  the  mortgaged  premises.  Certainly 
the  effect  of  the  decree,  as  it  stands,  is  to  foreclose  the  equity 
of  redemption  which  the  bankrupt  had  at  the  commencement 
of  the  suit,  and  if  that  effect  should  for  any  cause  be  inequi- 
table, or  wrong,  a  movement  should  be  made  to  set  it  aside. 
It  cannot  be  deprived  of  its  legal  effect  as  it  stands,  without 
impugning  the  faith  due  to  our  words.  Judgments  may  be 
assailed  for  something  dehors  the  record ;  as  fraud  in  obtain- 
ing them,  or  want  of  interest  in  the  plaintiff,  but  that  must 
be  by  a  direct  procedure,  and  not  in  a  collateral  suit.  The 
wisdom  of  that  rule  is  strongly  illustrated  by  the  facts  of  this 
case.  If  the  decree  of  foreclosure  had  been  set  aside  under  a 
direct  attack  by  the  assignee,  the  equity  of  redemption  might 
have  produced  a  considerable  amount  for  the  creditors.  But 
the  sale  of  it  under  the  dark  cloud  of  the  decree  produced  the 
paltry  sum  of  two  dollars  and  fifty  cents,  and  the  large  profit 
which  would  result,  if  this  suit  should  be  sustained,  would  go 
to  a  prowling  assignee.  I  am  satisfied  that  no  court  would 
have  directed,  or  sanctioned,  a  sale  under  such  circumstances. 
And  it  is  a  matter  of  especial  wonder  that  it  was  ever  made 
by  any  assignee. 

The  jud^ent  should  be  affirmed. 

Judgment  accordingly. 

[DvTCHBBB  Gbvbbal  TiBK,  May  11,  1868.    5.  £.  Strong,  Xkuviti  and 
JSinotf^,  Justices.] 
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John  P.  Beekman,  adm'r  with  the  will  annexed  of  William 
Barthop  deceased,  vs.  The  People  of  the  State  of  New 
YoBK,  Maby  Bonsor  and  others, 

A  testator,  by  a  codicil  to  his  will,  dated  May  12,  1888,  made  the  following 
bequests :  *'  After  the  expiration  of  ten  years,  or  sooner,  if  my  executors  find 
^A^       there  will  be  suflBcient  funds,  I  would  wish  a  public  dispensary  as  in  New 
f  York,  on  a  similar  plan  for  indigent  persons,  both  sick  and  lame,  to  be  at- 

tended by  a  physician  to  be  elected  to  the  establishment,  at  their  own 
homes,  and  also  daily  at  the  dispensary.  My  executors  to  consult  Judicious 
men  in  Albany,  respecting  the  same,  and  funds  enough  to  carry  on  the  build«> 
Ing  and  yearly  expenses.  And  should  there  be  any  qyerplus,  my  executors, 
within  fifteen  years,  may  give  it  to  any  other  charitable  society  or  societies 
for  relieving  the  comfortless  and  indigent  they  shall  select.  *  *  *  It  is  my 
will  that  my  executors  have  a  disoretionaiy  power,  or  a  minority  of  them, 
^  within  fifteen  years  after  my  decease,  to  pay  over  what  remains  after  all 

legacies  paid,  the  residue  and  remainder  of  moneys  arising  from  my 
worldly  goods  and  effects  to  such  charitable  societies  for  indigent  and  re- 
spectable persons,  especially  females  and  orphans,  as  they  in  their  discretion 
shall  think  of."    By  another  codicil,  executed  October  18, 1838,  before  any 
money  was  appropriated  for  the  establishment  of  a  dispensary,  as  provided 
for  in  the  first  codicil,  the  testator  gave  to  his  executors,  in  trust,  the  sum 
of  $19,000,  to  be  appropriated  in  their  discretion  to  certain  societies ;  add- 
ing— "  But  should  my  executors  be  of  the  opinion,  at  any  time,  that  any  or 
either  of  said  societies  do  not  merit  the  provision  aforesaid,  for  their  benefit, 
&c.,  then  I  direct  that  the  moneys  then  remaining  unpaid  shall  be  with- 
held, and  that  they  shall  pay  and  apply  the  same  to  any  other  charitable 
society  or  societies,  incorporated  or  not,  which  my  satd  executors  shall  in 
their  discretion  think  proper,"  &c.    The  societies  mentioned  by  the  testator 
were  not  in  existence  at  the  time  of  his  death. 
Se}dy  1.  That  it  was  the  intention  of  the  testator  to  provide  the  means  to  erect 
and  establish  a  dispensary  for  indigent  persons ;  that  the  terms  used  by  him 
in  expressing  that  intention  necessarily  implied  a  direction  to  purchase  land 
on  which  to  erect  a  building ;  and  that  his  estate  was  given  to  his  executors 
for  the  purpose  thus  indicated. 
2.  That  this  bequest,  to  be  effectual,  imposed  the  necessity  of  creating  a  trust 
in  lands,  of  a  nature  prohibited  by  the  stetute  of  uses  and  trusts,  and  was 
therefore  null  and  void. 
8.  That  the  bequest  of  any  possible  surplus  which  might  remain  after  estab- 
lishing the  dispensary,  was  also  void,  for  the  reason  that  it  was  utterly 
impoBsible  to  ascertain  the  amount  of  that  surplus,  except  by  the  actual 
execution  of  the  prior  purpose  of  the  testator  respecting  the  dispensary, 
which  purpose  could  not  be  carried  out. 
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4»  That  the  bequest  for  the  establishment  of  the  dispensary  coold  not  be  siuh 
tained  on  the  ground  of  its  being  a  bequest  for  a  charitable  and  pious  use. 

6.  That  the  executors  having  renoancedi  the  trust  relative  to  the  dispensary 
ikfled ;  and  that  it  could  not  be  carried  into  effect  upon  the  doctdne  of  exe- 
cuting wills  €ypr9$  ;  no  court  in  this  state  having  the  right  to  exercise  the 
cypres  power,  by  framing  a  scheme  to  carry  out  a  radically  imperfect  and 
mdefinite  execution.  That  it  consequently  followed  that,  as  to  such  portion 
of  the  estate  of  the  testator  as  was  involved  in  that  bequest,  he  died  intestate. 
And  Atrther,  that  such  portion  did  not  ftil  into  the  residue,  and  did  not  pass 
by  the  disposition  of  the  overplus,  on  the  supposition  that  such  disposition 
was  legal  and  could  be  upheld ;  but  went  to  the  next  of  kin. 

By  the  codicil,  executed  October  18,  1888,  the  testator  bequeathed  to  his 
executors,  m  trust,  all  the  residue  of  his  estate,  to  pay  and  apply  the  same 
in  such  sums,  and  at  such  time  and  times,  as  they  should  think  fit,  to  one  or 
more  societies,  for  the  support  of  indigent  respectable  persons,  "  hereby 
intending  to  give  to  my  executors  Ml  discretionary  power  as  to  the  disposi- 
tion of  the  same,  but  so  that  the  same  shall  be  applied  to  objects  of  charity." 

Mdd,  1.  That  this,  being  a  bequest  for  a  general  indefinite  charitable  purpose, 
without  fixing  itself  upon  any  particular  object,  was  void,  and  the  estate 
went  to  the  next  of  kin. 

2.  That  it  was  the  will  of  the  testator  that  the  persons  named  by  him  should  be 
the  almoners  of  his  bounty ;  and  they  having  refused  to  accept  the  trust, 
this  bequest  failed,  and  the  will  could  not  be  executed  by  the  exercise  of 
the  cypres  power,  by  framing  a  scheme  for  the  charity,  or  by  any  other 


8.  That  this  provision  in  the  oodicil  could  not  be  regarded  as  a  series  of  bequests 
to  the  societies  indicated,  for  charitable  purposes,  and  payment  thereof  bo 
decreed.  That  the  discretion  of  the  executors,  which  was  to  give  the  gen- 
eral indefinite  charitable  purpose  locality  and  precision,  by  pointing  out  the 
objects  of  the  charity,  was  gone  and  could  never  be  exercised 

A  bequest  of  a  sum  of  money  in  trust,  to  purchase  a  farm  for  the  benefit  of 
the  children  of  the  testator's  sister,  is  a  trust  not  authorized  by  our  statutes 
of  uses  and  trusts,  and  is  therefore  vdd. 

WILLIAM  BARTHOP  died  at  Kinderhook  on  the  20tli 
of  October,  1838.  He  was  a  physician,  bom  in  Notting- 
ham, England,  and  on  settling  at  Kinderhook,  married  the 
widow  of  an  old  physician,  Dr.  Beekman,  resident  there,  who 
had  two  sons,  John,  the  plaintiff,  and  Thomas,  one  of  the 
defendants.  His  wife  survived  him.  By  a  codicil  to  his  will, 
dated  October  8, 1838,  he  gave  her  a  legacy  of  $10,000.  His 
will  bears  date  October  9, 1837.  By  a  codicil,  dated  May  12, 
1838,  he  made  the  following  bequests,  which,  with  a  subse- 
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qnent  one,  made  in  another  codicil,  dated  October  13, 1838, 
form  the  subject  matter  of  the  present  controversy.  The  first 
bequest  was  as  follows :  "  After  the  expiration  often  years,  or 
sooner,  if  there  be  sufficient  funds,  I  would  wish  a  public  dispen- 
sary, as  in  New  York,  on  a  similar  plan,  for  indigent  persons, 
both  sick  and  lame,  to  be  attended  by  a  physician  elected  to  the 
establishment,  at  their  own  homes,  and  abo  daily  at  the  dispen- 
sary. My  executors  to  consult  judicious  men  in  Albany,  re- 
specting the  same,  and  funds  enough  to  carry  on  the  building  and 
yearly  expenses.  And  should  there  be  any  overplus,  my  execu- 
tors within  fifteen  years,  may  give  it  to  any  other  charitable  soci- 
ety or  societies,  for  relieving  the  comfortless  and  indigent  they 
shall  select.  I  say  within  fifteen  years  from  my  death.  *  «  « 
I  say  it  is  my  will  that  my  executors  have  a  discretionary 
power  or  a  majority  of  them,  within  fifteen  years  after  my 
decease,  to  pay  over  what  remains,  afler  all  legacies  paid,  the 
residue  and  remainder  of  moneys  arising  fi-om  my  worldly 
goods  and  effects  to  such  charitable  societies  for  indigent  and 
respectable  persons,  especially  females  and  orphans^  as  they, 
in  their  discretion,  shall  think  o£" 

By  the  codicil  of  October  13,  1838,  before  any  money  was 
appropriated  for  the  establishment  of  a  dispensary,  as  provided 
for  in  the  preceding  codicil^  he  gave  to  his  executors  in  trust 
the  sum  of  $19,000,  to  be  appropriated  in  their  discretion  to 
certain  societies,  which,  it  has  been  since  ascertained,  were  not 
in  existence  at  the  death  of  the  testator,  and  he  added  after 
such  provisions,  these  words :  "  But  should  my  executors  be 
of  the  opinion,  at  any  time,  that  any  or  either  of  said  societies 
do  not  merit  the  provision  afoi^said,  for  their  benefit,  by  rea- 
son of  mismanagement  or  negligence,  or  for  any  other  cause, 
then  and  in  that  case  it  is  my  will,  and  I  direct  that  the 
moneys  liien  remaining  unpaid  shall  be  withheld,  and  that 
they  shall  pay  and  apply  the  same  to  any  other  charitable  so- 
ciety or  societies,  incorporated  or  not,  which  my  said  executors 
shall  in  their  discretion  think  proper ;  reposing  full  confidence 
in  my  exeoators  that  they  will  endeavor  to  carry  into  eflisct 
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my  intentions  in  regard  to  the  disposition  of  said  moneys/' 
And  in  the  same  codicil  he  says,  ^'  And  in  the  second  place, 
after  satisfying  the  provisions  in  my  mil  in  regard  to  the  dis* 
pensary  mentioned  in  my  will  in  the  first  codicil  thereto,  I 
give  and  bequeath  all  my  estate  then  remaining,  if  any  there 
ahall  be,  to  my  executors  in  trust,  that  they  shall  and  may 
apply  the  same  in  such  sums,  and  at  such  time  and  times  as 
in  their  discretion  they  shall  think  fit  and  proper,  to  the  treas- 
urer or  other  officer,  having  the  management  of  the  pecuniary 
affiurs  of  any  one  or  more  societies  for  the  support  of  indigent 
respectable  persons,  especially  females  and  orphans,  and  for 
the  use  of  said  society  or  societies,  hejreby  intending  to  give  to 
my  executors  discretionary  power  as  to  the  disposition  of  the 
same,  bni  so  that  the  same  shall  he  appliedto  objects  of  charity!* 
The  case  was  heard  on  pleadings  and  proofs,  at  special  term, 
where  a  decree  or  judgment  was  entered,  sustaining  the  bequests 
to  the  dispensary,  and  to  the  executors  in  trust  for  charitable 
purposes,  as  good  bequests  for  charities ;  and  a  reference  was 
ordered  to  a  referee  to  ascertain  and  report  a  plan  for  the  dis- 
pensary, and  all  information  concerning  the  same,  to  the  end 
that  the  same  might  be  established,  and  carried  into  effect. 
From  that  decree  appeals  were  taken  to  the  general  term. 

John  Van  Buren,  for  the  plaintiff. 

WHUam  Kenty  for  Thomas  Beekman. 

Joseph  Blunt  and  John  H.  Beynolds,  for  the  People. 

A.  UnderhiUy  for  Mary  Bonsor  and  other  defendants. 

By  the  Court,  Davies,  P.  J.  A  convenient  consideration  of 
the  questions  presented,  will  lead  naturally  to  an  examination 
in  the  first  place  of  the  provisions  of  the  codicils  in  reference 
to  the  dispensary.  If  it  should  be  found  that  there  were  suffi- 
cient fondfl,  then  the  testator,  as  he  expresses  himself,  wishes 
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*'a  public  dispensary  as  in  New  York,  on  a  similar  plan^  for 
indigent  persons  both  sick  and  lame,  to  be  attended  by  a  phy* 
sician  elected  to  the  establishmetUj  at  their  own  homes,  and 
also  daily  at  the  dispensary*  My  executors  to  consult  judi- 
cious men  in  Albany  respecting  the  same,  and  funds  enongh 
to  carry  on  the  building  and  yearly  expenses/'  In  the  codicil 
of  October  13, 1838,  the  testator  refers  to  this  bequest,  in 
these  words  '^  before  any  money  is  appropriated  for  the  estaHh- 
lishment  of  a  dispensary,  as  provided  for  in  one  of  the  codicils 
to  my  will."  It  would  seem,  therefore,  to  be  clear  that  it  was 
the  intention  of  the  testator  to  devote  so  much  of  his  estate 
as  might  be  necessary,  to  the  establishment  of  a  public  dispen- 
sary on  a  plan  similar  to  that  in  New  York,  where  indigent 
persons,  both  sick  and  lame,  could  be  attended  to  daily  by  a 
physician  elected  to  the  establishment y  and  also  at  their  own 
homes ;  and  that  not  only  funds  sufficient  for  the  establish- 
ment of  such  a  dispetisary  were  to  be  provided,  but  also  suffi- 
cient to  carry  on  the  building  and  the  yearly  expenses  thereof 

No  one  can  fail  to  see  the  intention  of  the  testator,  on  read- 
ing these  provisions.  The  establishment  of  a  dispensary  neces- 
sarily includes  the  procuring  of  a  site  and  the  erection  of  a 
suitable  building.  That  a  building  was  to  be  provided  for  is 
apparent  from  the  provision  to  provide  the  expense  of  carry- 
ing it  on,  in  addition  to  the  yearly  expenses  of  attending  indi- 
gent persons,  both  sick  and  lame,  daily  at  the  establishment, 
and  also  at  their  own  homes.  The  dispensary  was  to  be  on  a 
plan  similar  to  that  in  New  York,  which,  as  is  well  known, 
includes  both  a  site  and  appropriate  building. 

That  the  will  directs  the  establishment  of  a  dispensary,  and 
a  building  in  connection  therewith,  would  seem  too  plain  to 
need  further  illustration,  and  such  construction  is,  moreover, 
incontrovertibly  established  by  judicial  authorities.  This  be- 
ing assumed,  as  we  think  it  must  be,  it  follows  that  the  dire<>- 
tion  given  in  the  will  converts  this  fund  into  real  estate,  and 
the  principles  applicable  to  a  devise  of  real  estate  for  the  pur- 
poses  contemplated  must  govent    The  lA<^^1«g  case  on  thia 
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point,  and  which  struck  us  on  the  argument,  as  quite  if  not 
entirely  controlling,  is  that  of  Chapman  v.  Brown^  (6  Vea, 
404.)  In  that  case  Elizabeth  Brookes,  by  her  will,  after  giv- 
ing several  l^acies  and  making  other  dispositions,  gave  the 
rest  and  residue  of  her  estate  to  her  executors  "for  the  pur- 
pose of  building  or  purchasing  a  chapel  for  the  service  of 
Almighty  God.''  "  And  desired  that  the  chapel  may  be  where 
it  may  appear  to  her  executors  to  be  most  wanted ;  and  if  any 
overplus  should  remain  from  the  purchasing  or  building  the 
same,"  she  requested  that  it  might  go  to  the  support  of  a. 
faithful  gospel  minister,  not  to  exceed  £20  a  year ;  and  if, 
after  that,  any  further  overplus  should  remain,  she  desired 
that  the  same  might  be  laid  out  in  such  charitable  uses  as 
her  executors  should  think  proper.  It  cannot  escape  atten- 
tion, that  the  will  in  this  case  is  almost  identical  with  the 
provisions  of  that  of  Dr.  Barthop.  Chapman,  one  of  the  ex- 
ecutors of  Elisabeth  Brookes'  will,  filed  the  bill,  praying  the 
execution  of  the  trusts  of  the  will.  The  heir  at  law  claimed 
th^  real  estate,  and  the  next  of  kin  claimed  the  personal 
estate.  On  the  part  of  the  heir  and  next  of  kin  it  was  con- 
tended that  the  devise,  as  to  the  land,  clearly  could  not  be 
executed  by  the  court,  for  the  reason  that  it  was  contrary  to 
the  statute  of  9  Geo.  2,  ch.  36,  known  as  the  mortmain  act. 
As  to  the  personal  estate,  it  was  insisted  that  it  was  so  given 
that  an  investment  in  land  must  necessarily  have  been  in  the 
contemplation  of  the  testatrix,  and  if  so,  the  same  result 
would  follow.  Sir  William  Grant,  the  master  of  the  rolls, 
held  in  that  case,  that  as  to  the  real  estate,  the  devise  wAs 
void ;  and  adds,  that  by  the  next  of  kin  it  is  contended  that 
the  disposition  is  void,  so  far  as  it  directs  the  residue  of 
the  estat<e  to  be  laid  out  in  building  or  purchasing  a  chapel ; 
and  that  it  was  contended  by  the  attorney  general,  on  behalf 
of  the  charity,  that  it  being  in  the  alternative  to  build  or  pur- 
chase,  if  either  of  those  purposes  could  be  legally  effected, 
the  trust  ought  to  be  carried  into  execution.  It  was  insisted 
tiiat  th«  purpose  to  build  a  chapel  upon  grounds  already  in 
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mortmain^  is  legal,  though  to  porchaae  ground  &r  the  pur- 
poBe  of  building  a  chapel  was  not  legal 

The  case  of  Attorney  General  v.  Bowles,  (2  Ves,  sen.  547,) 
was  cited  as  an  authority,  that  when  there  is  a  bequest  of 
money  to  be  laid  out  in  building  a  chapel  or  school,  the  in- 
tention must  be  presumed  to  be  to  build,  in  case  a  piece  of 
land  could  be  found,  already  in  mortmain.  The  decision  of 
Lord  Hardwicke,  in  that  case,  overruled  as  it  has  been,  by  a 
great  number  of  subsequent  decisions,  was  influenced  by  his 
desire  to  uphold  a  charity,  and  for  this  purpose  he  held  that 
such  an  intention  might  be  presumed.  The  first  case  over- 
ruling this  doctrine,  is  that  of  the  Attorney  General  v.  Tyn^ 
doll  J  {Amb.  614,)  referred  to  by  Lord  Bathurst  in  Attorney 
General  v.  Hutchinson,  {Id,  751.)  In  the  case  before  Lord 
Henley,  the  direction  was  expressly  to  purchase,  and  no  op- 
tion was  allowed.  Sir  William  Grant  says :  ^'  AD  the  lean- 
ing of  Lord  Henley  went  in  direct  contradiction  to  the  former 
case.  He  held  that  the  statute  had  two  objects ;  1st.  That 
you  shall  not  give  land  for  the  benefit  of  a  charity ;  2d.  13^t 
you  shall  not  realize  for  the  benefit  of  a  charity ;  that  the 
mischief  is  the  same,  for  if  that  precedent  was  to  prevail,  a^ 
piece  of  ground  that  was  only  worth  £50,  might  be  made 
worth  £20,000,  which  undoubtedly  is  putting  it  in  mort- 
main.'' He  further  says :  ^^  But  a  case  directly  in  point  oc- 
curred before  Lord  Northington,  in  1764,  Pelham  v.  Anderson^ 
(1  Brown  C.  (7.  ,444,  in  note,)  There  £2000  were  given  to 
build  or  erect  a  hospital.  This  disposition  was  determined 
by  him  to  be  void.  By  this  case  the  court  directly  overrule 
the  Attorney  General  v.  Bowles,  the  purpose  of  the  testator 
in  both  cases  being  precisely  the  same.  Then  came  the  case 
of  the  AttorTiey  General  v.  Hutchinson,  to  which  I  have 
abeady  alluded,  in  1775,  {Amb,  751  \  8.G.1  Bro.  G  (7.  444^ 
in  a  note,)  where  the  bequest  was,  according  to  the  report  in 
Ambler,  for  the  purpose  of  erecting  (and  according  to  the 
note  in  Brown, /or  erecting  and  building)  a  finee  school  A 
strong  eiicumstanoe  in  the  case  was^  diat  there  was  in  the 
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parish  a  piece  of  groand  in  mortmain,  upon  which  a  school 
had  formerly  been  erected ;  and  it  was  contended  that  this 
&ct  was  in  the  testator's  contemplation,  and  that  his  inten* 
tion  was  to  re-erect  the  school  upon  the  former  foundation. 
But  Lord  Bathurst  thought  that  as  the  testator  had  not 
himself  pointed  to  such  intention,  it  was  not  to  be  presumed 
by  the  courts.  Therefore  it  was  to  be  taken  as  a  mere  be- 
quest for  the  purpose  of  erecting  or  building  a  school,  and  it 
had  been  determined  in  Pdham  v.  Anderson^  and  the  other 
cases,  that  such  a  bequest  was  yoid/'  He  further  adds: 
*^Then  the  case  of  Foy  v.  Foy,  (at  the  Bolls,  Feb.  1,  1786, 
c&ed  3  Bro.  C.  O.  591,)  occurred,  which  went  much  farther 
than  either  of  these  cases.  There  the  legacy  was  given  to* 
wards  the  erection  and  endowment  of  an  hospital.  Lord  Hard- 
wicke,  in  Vaughan  v.  Farrer,  (2  Fe«.^  182,)  and  in  ChMril  v. 
Baker  J  (cited  also  as  Cantwell  v.  Baker,)  held  that  to  erecf, 
does  not  necessarily  imply  to  build,  much  less  a  purchase  of 
ground  for  a  building.  He  held  it  might  mean  merely  an 
ea4owment  But  Lord  Kenyon,  in  Foy  v.  Foy,  held  that  i£ 
there  was  no  hospital  already  existing,  the  provision  would  be 
void.  Then  came  the  Attorney  General  v.  Nash,  (13  Bro. 
C.  C,  588,)  in  which  the  words  erect  and  build  occurred. 
The  former,  undoubtedly,  is  not  so  strong  as  the  other,  from 
what  Lord  Hardwicke  had  held,  that  it  might  mean  an  en- 
dowment Therefore,  in  that  case,  the  word  ^  build '  was  the 
operative  word.  But  Lord  Thurlow  held  the  bequest  alto- 
gether void,  and  allowed  the  demurrer."  The  master  of  the  rolls 
proceeds  to  say:  "In  this  case  (Chapman  v.  Brovm)  the 
alternative  is  to  build  or  purchase.  It  is  admitted  a  bequest 
to  purchase  would  be  void,  and  it  is  determined,  by  all  those 
cases,  that  a  bequest  for  the  purpose  of  building  a  chapel  is 
equally  void.    The  bequest  therefore  faUe  to  the  ground." 

It  follows,  therefore,  that  if  Dr.  Barthop  made  a  bequest  to 
hid  executors,  as  trustees,  for  the  purpose  of  building  a  dis- 
pensary, it  is  the  same  as  though  he  had  made  the  bequest 
of  tnoaej  to  purdhaae  the  land  and  ^nect  and  build  thareon 
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the  dispeusary ;  and  it  seems  to  be  the  inevitable  legal  con- 
clusion, that  the  language  used  in  this  will  contemplates  the 
erection  of  a  building  for  the  dispensary ;  and  all  the  cases 
concur  in  the  result,  that  such  direction  necessarily  implies  a 
direction  to  purchase  land  for  such  erection  and  building. 

But  it  was  earnestly  urged,  on  the  argument,  that  this  be- 
quest might  be  carried  into  effect  by  the  hiring  by  the  execu<- 
tors,  of  a  building  for  the  dispensary ;  and  that,  therefore, 
this  presumed  direction  to  make  a  purchase  of  land  would 
be  avoided ;  and  that  the  court  should  make  such  presump- 
tion, to  uphold  a  charity.  Lord  Hardwicke,  in  The  Attorney 
OenercU  v.  Bowles,  held  that  such  an  intention  might  be  pre- 
sumed, in  favor  of  a  charity ;  but,  as  we  have  seen,  this  de- 
cision has  been  distinctly  overruled  ]  and  Lord  Bathurst,  in 
the  subsequent  case  of  The  Attorney  General  v.  Hutchinson, 
said  that  as  the  testator  had  not  himself  pointed  to  that  in- 
tention, it  was  not  to  be  presumed  by  the  court. 

In  the  present  case^  if  the  testator  had  contemplated  the 
hiring  of  a  building,  such  intention  should  have  been  mani- 
fested by  the  will ;  but  it  clearly  and  conclusively  appears  to 
us,  that  it  was  both  his  intention  and  desire,  that  so  much  of 
his  estate  as  was  necessary,  and  the  whole,  indeed,  if  neces- 
sary, was  to  be  used  in  the  erection  and  establishment  of  a 
dispensary,  similar  to  that  in  New  York ;  that  consultation 
was  to  be  had  in  reference  to  such  establishment,  and  that  all 
the  funds  needful  for  its  maintenance,  and  to  carry  on  the 
building,  were  to  be  provided  for  and  used  for  these  purposes ; 
and  the  yearly  expenses  of  carrying  out  the  testator's  wishes 
in  this  behalf  were  to  be  taken  from  his  estate.  It  is  impos- 
sible to  resist  the  conviction  that  it  was  in  the  mind  of  the 
testator  to  provide  the  means  to  erect  and  establish,  some- 
where, an  institution  to  provide  for  the  wants  of  indigent 
persons,  both  sick  and  lame,  and  to  answer  such  provision, 
not  only  to  those  who  might  be  in  the  dispensary,  but  to  such 
also  as  might  be  at  their  own  homes.  His  desire  was  to 
imitate  the  charitable  institutions  of  his  native  land,  and 
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which,  to  the  honor  of  our  countrymen,  have  become  so  nu- 
merous among  us.  This  intention,  laudable  and  honorable  to 
the  humane  and  benevolent  feelings  of  the  testator,  if  it  has 
been  manifested  in  a  legal  manner,  and  can  be  executed  in 
harmony  with  well  settled  principles  of  law,  should  be  carried 
out  and  sustained.  If,  however,  we  find  that  to  carry  such  in- 
tention into  effect,  violence  must  be  done  to  the  language  used, 
and  well*known  and  long-established  principles  have  to  be 
overthrown,  and  an  example  be  set,  little  in  accordance  with 
the  genius  and  spirit  of  our  republican  institutions,  we  should 
not  hesitate  to  say  so. 

We  can  presume  nothing  which  the  testator  has  not  him- 
self expressed,  and  looking  at  the  language  used  by  him,  it  is 
dear  to  my  mind  that  his  estate  was  given  to  his  executors 
for  the  purposes  above  indicated.  Other  cases  were  cited  on 
the  argument,  which  go  to  show  that  the  language  used  by 
the  testator,  clearly  indicates  that  the  bequest  was  to  be  ex- 
pended in  part,  in  the  purchase  of  land.  In  the  case  of  Fry 
V.  The  Corporation  of  Gloucester,  (14  Beavan,  196,)  it  was 
held :  '*  That  the  rule  deducible  from  these  authorities,  or  in 
other  words,  that  the  true  construction  of  the  statute  of  9 
Greo.  2,  ch.  36,  is,  that  a  bequest  is  void,  which  tends  to  bring 
fiesh  lands  into  mortmain,  and  also  that  a  bequest  of  money 
to  be  expended  in  the  erection  or  repair  of  buildings  is  void, 
unless  the  testator  expressly  states  in  his  will  his  intention 
that  the  money  so  bequeathed  is  to  be  expended  on  some  land 
then  already  in  mortmain.'' 

The  case  of  the  Attorney  General  v.  Hull,  (9  Hare,  647,) 
is  more  nearly  like  the  present  case ;  there  the  testator  using 
the  word  "  establishing ;"  here  the  word  used  being  "  estab- 
lishment." The  will  in  that  case  contained  the  following 
provisions :  "  I  give  and  bequeath  to  the  said  John  Hull, 
the  sum  of  £400,  to  be  by  him  paid  and  applied  toward  the 
establishing  a  school  near  the  Angel  Inn,  at  Edmonton,  on 
the  system  of  the  above  mentioned  British  and  Foreign  School 
Society,  provided  a  further  sum  can  be  raised  in  aid  thereof. 
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if  found  neceteary."  The  vice  chancellor  Bftid^  "  he  vm»  of 
the  opinion  that,  upon  the  true  ccmstruction  of  the  will,  the 
school  was  to  be  established  by  a'  school-hame  being  brnlt* 
Many  senses  might,  no  doubt,  be  given  to  the  word  estab- 
lishing. It  might  mean  by  directing  a  payment  to  be  made 
to  a  schoolmaster  for  giving  instruction ;  and  if  this  meaning 
could  properly  be  adcribed  to  the  testator,  then,  within  the 
distinction  taken  in  the  Attorney  Ctenerai  v.  Williams^  the 
bequest  might  be  good.  The  first  part  of  the  lai^nage  of 
the  will,  the  direction  to  apply  the  legacy  toward  the  estab^ 
lishing  of  a  school  near  the  Angel  Inn,  at  Edmonton,  pointed 
to  a  particular  locality,  and  rather  indicated  an  intention  to 
occupy  a  site  in  the  neighborhood  referred  to ;  but  upon  those 
words  alone,  there  might  perhaps  be  a  doubt,  whether  they 
would  not  admit  of  another  meaning  being  attributed  to  the 
word  *  establish.'  The  latter  part  of  the  bequest,  however, 
removed  all  doubt ;  ^  provided  a  further  sum  can  be  raised  in 
aid  thereof,  if  found  necessary.'  It  was  clear  that  the  testa- 
tor indicated  the  establishment  of  the  school,  not  by  a  suc- 
cession of  small  payments,  but  by  an  immediate  expenditure 
of  a  sum  of  money,  which  might  be  greater  than  the  amount 
of  the  legacy.  He  thought  it  clear,  that  the  intentioB  was 
that  land  should  be  purchased,  and  a  building  erected  for  the 
purpose  of  the  proposed  school.  The  gift  was  therefore  void, 
and  the  information  must  be  dismissed.''  The  present  case  is 
stronger,  as  indicating  the  intention  of  the  testator  to  have 
land  purchased  and  a  building  erected  thereon,  than  the  case 
just  referred  to.  Here,  at  the  expiration  of  ten  years  after 
the  death  of  the  testator,  or  sooner,  if  his  executors  should 
find  they  had  funds  sufficient  for  the  purpose  in  hand,  thej 
were  to  proceed  to  the  establishment  of  the  dispensary. 
Funds  sufficient  for  the  purpose  were  to  be  in  hand;  con- 
sequently, he  did  not  contemplate  the  support  of  the  estab- 
lishment by  a  succession  of  small  payments,  but  by  an  imme- 
diate expenditure  of  a  sufficient  sum  to  put  the  establishment 
in  operation,  and  sustain  it,  and  the  yearly  expenses  connect^ 
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ed  with  It  As  the  discretion  of  the  executors  was  entirely 
nnliimted  in  respect;  to  the  location  of  the  dispensary,  an^  as 
it  is  manifest  that  the  benevolent  intention  of  the  testator 
would  be  best  carried  out  by  its  locatioi^  in  the  midst  of  a 
dense,  rather  than  a  sparse  population,  it  is  apparent  that  a 
large  outlay  was  contemplated.  It  was  to  be  a  monument 
worthy  of  the  bountiftil  donor,  and  honorable  to  his  memory; 
and  it  will  be  the  duty  of  his  executors,  if  they  have  the 
power,  or  of  this  court,  if  it  has  any  control  over  them  or  of 
this  fund,  to  see  that  it  is  ej^pended  in  such  locality  as  will 
make  the  intentions  of  this  munificent  donor  most  extensively 
known,  and  in  such  locality  as  to  insure  the  greatest  good  to 
the  greatest  number.  This  construction  of  the  will  is,  I  con- 
ceive, confirmed  by  the  direction  "  to  provide  funds  to  carry 
on  the  building^  These  words  indicate  a  provision  for  a  per- 
manent building,  arranging  for  its  constant  repair,  and  for 
such  alterations  and  improvements  as  the  exigencies  of  the 
dispensary,  arising  from  the  varied  occurrence  of  disease,  and 
the  gradual  growth  of  the  establishment,  might  require.  The 
^^ yearly  expenses"  which  are  additionally  provided  for,  and 
to  which  words  (if  we  give  effect,  as  we  ought,  to  all  the 
words  of  the  bequest)  a  different  sha(]£  of  meaning  must  be 
imputed,  seem  rather  to  include  the  payment  of  the  physicians 
and  agents,  and  to  provide  for  the  ordinary  wants  of  a  great 
medical  establishment. 

In  the  case  of  Longstaff  v.  Eennison^  (11  Eng,  L.  and  Eq. 
Bep.  267,)  where  the  testatrix  gave  the  residue  of  her  estate 
toward  establishing  a  school  in  connection  with  the  Baptist 
Chapel  of  North  Shields  for  the  time  being,  the  vice  chancel- 
lor says :  "  Now  the  question  is  whether  that  is  void  on  the 
ground  that  in  the  execution  of  that  trust  there  would  be  oc- 
casion for  the  purchase  of  real  estate  for  the  j)urpo8es  of  the 
school.  In  the  Attorney  General  v.  Williams,  (2  Cox,  387,) 
there  was  no  gift  of  the  corpus  of  the  fund  to  establish  a  school, 
but  a  direction  to  pay,  out  of  the  dividends,  a  sum  of  money 
to  the  master,  and  to  apply  the  surplus  in  a  different  way ; 
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and  in  the  due  execution  of  that  trust  there  could  be  no  appli- 
cation of  the  dividends  in  buying  land.  But  in  the  case  be- 
fore me,"  he  adds,  "  the  corpus  of  the  fund  in  given  upon  trust 
to  pay  and  apply  the  same  toward  establishing  a  school  in 
connection.  Now  the  school  might  be  established  without 
buying  land,  but  the  question  is,  would  it  not  be  a  due  execu- 
tion of  this  trust  to  apply  this  ftind  in  buying  land  and  build- 
ing a  school  house  ?  It  clearly  would  be.  I  do  not  say  it  is 
a  necessary  inference,  because  if  the  existing  school  was  suffi- 
cient the  money  might  be  applied  otherwise,  but  there  being 
no  existing  school,  it  would  be  a  due  performance  of  the  trust 
to  buy  land  and  build  a  school."  But  it  must  be  conceded, 
that  to  carry  out  the  intention  of  the  testator  in  the  present 
case,  it  would  be  necessary,  and  in  fact  the  executors  would 
be  obliged,  to  buy  lands  and  build  the  dispensary.  There  can 
be  no  doubt  in  my  mind,  such  was  the  intent  of  the  testator 
when  he  framed  this  clause  of  his  wiD.  Is  such  a  trust  for 
the  establishment  of  a  dispensary  authorized  or  permitted  in 
this  state  by  the  statute  of  uses  and  trusts  ?  Such  provisions 
as  are  contained  in  this  will  would  be  clearly  void  in  EUigland, 
as  being  in  contravention  of  the  mortmain  ady  as  we  have 
seen  from  the  cases  cited ;  but  as  that  act  is  not  in  force  in 
this  state,  are  they  in  conflict  with  any  other  statute  regulation 
of  this  state  ?  If  they  are,  then  eqiuilly  must  they  be  con- 
demned, and  they  cannot  be  executed  and  carried  into  effect. 
The  statutes  of  this  state,  regulating  uses  and  trusts,  declare 
that  all  uses  and  trusts  except  as  therein  authorissed  are  abol«- 
ished,  A  reference  to  them  shows  that  they  cut  off  all  trusts 
except  those  that  are  expressly  authorised,  and  that  this  trust 
is  one  not  so  authorized,  (1  R.  S.  727,  §§  45,  55.)  I  find  this 
subject  so  fully  and  conclusively  treated  by  the  learned  justice 
who  delivered  the  opinion  of  the  court  in  the  case  of  Totes  v. 
Totes,  (9  Barb.  324.)  that  it  seems  quite  superfluous  to  at- 
tempt to  add  any  thing  to  the  conclusive  reasoning  there 
adopted.  He  says :  "  No  express  trusts  can  any  longer  be 
created;  except  those  enumerated  in  the  55th  section  of  that 
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article.  In  detennining  the  qnestion  of  the  validity  or  ixm^ 
lidity  of  an  express  trnst,  we  are  to  look  to  that  section  alone. 
K  ennmerated  within  its  sabdivisions  the  tmst  is  valid,  if  not 
it  IB  ill^al  and  void,  nnless  capable  of  execution  as  a  power 
in  tmst,  (i  68/')  The  same  justice  says :  '^  It  is  said  that  the 
statute  refers  to  private  trusts  such  as  may  be  enforced  in  fii^ 
vor  of  individuals.  But  the  legislature  have  not  said  so,  and 
the  courts  are  not  to  speak  for  them.  Their  language  is  that 
aU  trusts  except  those  which  are  implied,  and  those  expressly 
created  to  sell  lands  for  the  benefit  of  creditors,  or  to  sell, 
mortgage,  or  lease  lands  for  the  benefit  of  legatees,  or  for  the 
purpose  of  satisfying  some  charge  thereon,  or  to  receive  the 
rents  and  profits  of  land,  and  either  apply  them  to  the  use  of 
a  person,  or  accumulate  them  during  minority  for  the  use  of 
minors,  are  abolished.  For  us  to  interpolate  another  exception 
into  the  statute,  would  be  to  legislate,  and  that,  too,  on  the 
supposition  that  neither  the  legislators  nor  the  revisers,  while 
providing  a  new  system  of  uses  and  ixusts,  w^e  aware  that 
there  was  such  a  thing  as  a  charitable  use  or  trust,  or  that  the 
law  of  charities  had  been  and  was  an  extensive  branch  of  equity 
jurisdiction ;  or  that  knowing  this  they  unintentionally  over* 
looked  and  omitted  uses  and  trusts  of  a  public  and  charitable 
nature.  I  am  not  willing  to  do  this.  It  were  better  that  we 
should  abstain  from  legislation.  K  charitable  uses  and  trusts 
should  be  excepted  from  the  sweeping  abolition  made  by  the 
revision,  the  l^slature  alone  is  competent  to  do  if  To 
the  same  purport,  is  the  eloquent  and  impressive  language  of 
one  of  the  revisers,  the  late  Mr.  Justice  Duer,  of  the  superior 
court.  In  the  case  oiAyrta  v.  Methodist  Episcopal  Churchy 
(3  Sand.  371,)  he  says,  in  reference  to  charitable  trusts :  '^  That 
they  are  embraced  within  the  terms  of  these  statutory  provis- 
ions, terms  as  explicit,  as  strong,  and  as  comprehensive,  as  the 
language  can  frumish,  it  is  impossible  to  deny,  and  yet  we  re- 
main to  be  convinced  that  they  are  not  just  as  certainly  ^- 
braoed  within  their  spirit  and  policy.  At  any  rate,  to  declare 
Ihat  they  are  not,  and  upon  that  ground  to  introduce  an  ex- 
ToL.  XXVIL  18 
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ooption,  which  there  is  not  the  slightest  evidence  was  ever 
contemplated  by  the  revisers,  or  by  the  legislature,  wonld  seem 
to  ns,  as  at  present  advised,  an  unjustifiable,  if  not  unexam- 
pled stretch  of  judicial  power.  It  is  said  that  the  revisers,  in 
their  notes,  make  no  reference  or  allusion  to  charitable  uses, 
and  it  is  assumed  that  they  would  not  have  been  silent  had 
they  meant  to  abolish  them ;  but  it  seems  &r  more  reasonable 
to  say,  that  had  they  meant  to  except  them  firom  the  univer- 
sal terms  of  the  enactments  which  they  proposed,  they  would 
certaioly  have  said  so ;  since,  had  such  been  their  intention, 
the  necessity  of  a  ftirther  exception,  in  order  to  prevent  mifr- 
oonstruction,  could  not  possibly  have  escaped  them ;  on  the 
other  hand,  if  they  meant  not  to  except,  but  to  include  char- 
itable uses,  the  explanation  of  their  silence  is  eaay  and  obvious. 
They  may  have  deemed  it  unnecessary  to  speak ;  they  may 
have  thought  that  the  provisions  which  they  recommended, 
spoke  for  themselves,  in  a  language  that  neither  the  l^isla- 
tnre  nor  judges  could  fisul  to  understand.  The  article  in  rela- 
tion to  uses  and  trusts,  commences  with  this  declaration, '  Uses 
and  trusts,  except  as  authorized  in  this  article,  are  abolished,' 
and  the  addition  of  a  note  telling  the  legislature  that  all  uses 
and  trusts,  not  excepted,  were  meant  to  be  included,  would 
have  been  an  idle  repetition  of  a  text,  which  if  words  have  a 
meaning,  could  bear  no  other  interpretation.^'  I  confess  I  am 
unable  to  withstand  the  force  of  this  reasomng ;  and  consid- 
ering the  source  firom  which  it  emanates,  it  carries  with  it  a 
weight  of  authority  which  is  irresistible.  I  am  at  a  loss  to  see 
any  escape  firom  it,  and  these  convictions  would  be  announced 
without  hesitation,  but  for  the  learned  opinion  of  the  late  chief 
judge  of  the  court  of  appeals,  in  WiUiams  v.  Williams.  The 
arguments  advanced  there  are  stated  with  great  deamess,  and 
with  the  usual  ability  of  their  author ;  but  a  most  careful  pe- 
rusal of  them  has  fisuled  to  convince  me  that  he  intended  to  de- 
cide at  all,  the  question  now  under  consideration,  or  that  the 
court  is  not  bound  to  adopt  the  language  of  the  legislature,  and 
follow  it  in  its  plain  and  natural  import  I  concur  with  Justice 
Strong,  in  his  opinion  bxMcOaughdl  v.  JSyan,  (not  yetreportpd,) 
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wherehe  flays:  '' Statate  law  is  unyielding ;  it  oonmiands  im- 
plicit obedience,  and  allows  of  no  exceptions — certainly  none 
except  such  as  it  spedfies,  or  are  plainly  inferaUe  from  its 
terms.''  This  appears  to  me  to  be  a  safer  role  than  to  specu- 
late as  to  the  meaning  and  intention  of  legislators,  unsupport- 
ed by,  and  eyen  unconnected  with  their  language.  If  the 
latter  shall  have  been  misunderstood,  an  annual  correctiye  is 
at  hand,  and  can  always  be  invoked,  in  a  recurrence  to  the 
legislative  power. 

But  I  think  thei  case  of  WtUiams  v.  Williams  intended  to 
steer  dear  of  the  question  here  presented,  and  did  not  intend 
to  hold,  and  does  not  hold,  that  lands  could  be  held  on  trusts 
other  than  those  authorized  by  the  article  of  the  revised  stat- 
utes in  reference  to  uses  and  trusts.  In  that  case,  a  bill  was 
ffled  in  the  court  of  chancery,  to  set  aside  certain  provisions  of 
llie  will  of  Nathaniel  Potter,  of  Long  Island.  The  cause  was 
heard  before  Judge  Buggies,  the  vice  chancellor  of  the  second 
circuit  He  sustained  the  bequests  and  dismissed  the  bilL 
From  his  decree  an  appeal  was  taken  which  came  to  the  gen- 
eral term  of  the  second  district,  where  it  was  heard  by  Justices 
Barculo,  McCoun,  Brown  and  Horse,  who  imanimously  held 
tiie  bequests  invalid,  and  reversed  the  decree.  From  this  judg- 
ment an  appeal  was  taken  to  the  court  of  appeals.  In  that 
court  Ilie  only  opinion  delivered  was  by  Mr.  Justice  Denio,  in 
&vor  of  reversing  the  judgment  and  sustaining  the  trusts  of 
the  wilL  With  him  concurred  Mr.  Justice  Buggies,  who 
originally  heard  the  cause  as  vice  chancellor.  Justice  Morse, 
who  had  concurred  in  the  opposite  conclusion  in  the  court  be- 
low, with  Justices  Willard  and  Mason;  Justices  Gku-diner, 
Johnson  and  Taggart,  dissenting.  Justice  Denio,  at  the  com- 
mencement of  his  opinion,  says :  "  Both  the  legacies  are  of 
personal  property  onZy,  and  both  are  therefore  unencumbered 
by  some  of  the  dijffi^ties  which  might  attend  such  disposition 
of  real  estate.^'  The  case  of  Andrews  r'.  The  General  Theolo- 
gtcal  Seminary  of  the  Protestant  Episcopal  Churchy  (4  Seld. 
j^9,  n,)  which  was  decided  at  the  same  time,  and  apparent* 
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Ijnpipft.ihe  authority  of  WiOiamsY.  WiUiatM,  was  alBo  a 
caae  mrolvixig  pereQnal  property^  and  no  opinion  was  deUYered 
by  the  court  The  case  of  Titoker  y.  St  OUmenes  Churchy 
(4  Seid.  558,  note,)  waa  decided  at  the  same  time  with  WUUams 
Y,  WiUiamSy  and  the  jadgment  of  the  superior  court  affinnei 
This  was  a  case  of  a  conveyance  of  real  estate^  and  at  first 
might  seem  to  be  in  point  upon  the  question  now  before  ug. 
But  in  truth  it  presented  a  totally  different  question.  No 
opinion  is  given  in  the  court  of  appeals,  but  the  case  is  reported 
in  the  superior  court,,  in  3  Sand.  Bep.  242.  That  court  ex- 
pr^y  declined  to  express  any  opinion  upon  the  questioos 
whether  the  English  law  of  charitable  uses  was  in  force  in  this 
state  prior  to  the  reviaed  statutes,  and  if  so,  whether  it  was 
abrogated  by  the  provisions  concerning  uses  and  against  per- 
petuities, contained  in  those  statutes.  It  was  not  necessary 
to  dedde  either  question,  and  we  cannot  suppose  that  the  court 
of  appeals,  in  affirming  the  judgment  rendered  in  the  court 
below,  meant  to  do  what  was  not  needful  to  that  judgment 
and  was  intentionally  omitted  by  the  court  below.  The  action 
was  brought  to  set  aside  a  conveyance  of  lands  made  directly 
to  St.  Clement's  Church  for  the  support  pf  its  minister  for  the 
time  being.  The  conveyance  was  sustained  on  the  ground 
that  the  church,  as  a  corporation,  was  authorized  by  the  stat- 
ute under  which  it  was  organized  to  take  and  hold  lands, 
within  a  certain  liinit,  which  was  not  exceeded  in  this  instance, 
for  the  purposes  of  the  church  or  for  certaui  other  pious  uses, 
and  that  the  support  of  its  minister  was  a  pious  use  contem- 
plated by  the  statata  It  is  to  be  remembered  that  the  opin- 
ion of  the  superior  court  in  this  case  was  delivered  by  Mr. 
Justice  Duer,  who  in  the  case  of  Ayrea  v.  Methodist  Episcopal 
Churchy  (3  Sand.  Bep.  371,)  discussed  the  application  of  the 
statutes  of  uses  and  trusts,  and  of  perpetuities  to  trusts  for 
pio^s  and  charitable  purposes;  and,  as  we  have  seen,  with 
great  force  and  power ;  and  has  given  the  weight  of  his  author- 
ity, not  only  as  a  judge,  but  as  one  of  the  authors  of  the  stat- 
utes in  question,  to  the  condusion,  that  as  matter  of  legislative 
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inteiition  as  wdl  as  jodidid  constradaon,  tiiem  8te^ 
to  tinurtB  of  this  description.    This  decssion  isnot,  thoi^TO^ 
in  conflict  with  that  in  the  case  of  AyresY.  Methodisi  JEpiB- 
copal  Ohwrehy  as  was  supposed  by  Mr.  Jnstice  Paige,  in  Fooiv 
hees  y.  STle  Prfisbykrian  Church  of  Amsterdamy  (8  Bark 
135.)    This  latter  oase  is  not  an  authority  for  the  propositiGat 
that  the  revised  statates  have  no  application  to  charities^  as 
that  question  was  not  necesarily  inyolved  in  the  dedsiDB.  <It 
ifl  true  that  Mr.  Justice  Paige  dedaies  such  to  be  hisopSn^ 
ion,  but  it  was  disapproved  of  by  Mr.  Justice  Hand,  when  the 
case  came  up  on  appeal,  and  no  dissent  to  his  views  was 
expressed  by  his  associates,  Justices  Cady  and  Allen.    (Sioe 
17  Bari.  103.)    Buch  would  seem  to  have  been  the  unifarm 
current  of  decisions  in  this  state,  holding  the  provisions  of  the 
revised  statutes  applicable  to  trusts  for  pious  and  charitaUe 
uses.    Opposed  to  these  are  two  decisions  by  the  late  Assist- 
ant Yice  Chancellor  Sandford*-4i  name  ever  to  be  mentionisd 
with  respect,  and  to  whose  opinion  great  weight  is  deservedly 
attached.    In  the  cases  of  Kniakem  r.  Lufheram  Okur<AeB, 
(1  Sandf.  Oh.  439,)  and  ShohveU  y.  Mott,  (2  id.  46,)  he  held 
the  revised  statutes  had  no  application  to  tibis  class  of  tunsta 
It  must  be  borne  in  mind  that  tiiose  cases  relate  to  perirenal 
propaiy  only,  and  therefore  can,  in  no  proper  sense,  be  tefetw 
red  to  as  authority  on  the  question  we  are  now  consideringi 
The  vice  chancellor,  ind^,  meets  the  whole  question  witii 
ability  and  learning,  and  enforces  the  opiiuon  vrith  great 
clearness  and  oog^cy,  Ihat  charitiies  and  pious  uses  are  not 
within  the  prohibition  of  the  statutes.    In  the  view  enters 
tained  by  this  court  in  WiUiams  y.  WUUamSy  the  justices  of 
the  second  judicial  district  have  again  concurred,  in  the  late 
case  of  McOanghal  y.  Byanj  not  yet  reported.   Justice  Bmott 
says :    ^'I  think  it  is  obvious,  from  the  cases  in  the  court  of 
last  resort,  that  no  adjudication  of  the  question  now  befcre 
us,  has  been  made  by  that  tribunal.''    He  adds :  "  It  would, 
howeyer,  be  incorrect  to  say  that  upon  the  question  we  are 
now  considering  there  is  any  conflict  among  the  decisions, 
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lioire?€r  tbd  opudoDB  of  judges,  incideatally  ezpreesed,  may 
diMgrea  In  every  case  where  the  point  has  been  piesented 
for  distinct  adjudication,  in  the  courts  of  this  state,  it  has 
been  held  that  the  prohibitions  of  the  revised  statutes  do  ap- 
ply to  devises  of  lands  to  pious  and  charitable  uses.''  In 
this  case  it  was  held  that  a  devise  of  land  to  charitable  and 
pious  uses,  not  being  authoriEed  by  the  revised  statutes,  was 
null  and  yoid>  and  that  the  case  of  Williams  v.  WiUiams  did 
not  conflict  with  that  opinion*  Justice  Strong  says, ''  It  was 
contended,  on  the  aigument,  that  the  case  of  WiUiams  v. 
WiUiamSf  decided  in  the  court  of  appeals,  disposes  of  this 
question.''  He  then  states  that  case,  and  adds :  ''The  court 
did  not  decide,  and  as  it  was  a  bequest  of  personal  property, 
they  could  not  decide  that  our  statute  of  uses  and  trusts 
does  not  apply  to  trusts  iix  charitable  or  religious  purposes." 

We  have  seen,  from  an  examination  of  many  cases  in  Eng- 
land containing  bequests  similar  to  the  one  in  the  will  un- 
der consideration,  that  such  bequests  were  held  void,  because 
they  could  not  be  carried  out,  except  by  putting  land  in 
mortmain,  oontraiy  to  the  statute  of  9  G«o.  2,  ch.  36.  So,  in 
ihe  present  case,  this  bequest,  to  be  effectual,  imposes  the  ne- 
cessity of  creating  a  tnist  in  lands,  prohibited  by  our  statute 
of  uses  and  trusts,  and  must  fall  under  a  similar  condemna- 
tion, and  be  held  null  and  void.  In  the  English  cases  refer- 
red to,  the  purpose  to  whidi  the  bequest  was  devoted  being 
illegal,  the  property  bequeathed  went  to  the  next  of  kin,  and 
the  same  result  follows  in  this  casa  This  view  of  the  pro- 
visions of  this  will  is  arrived  at  irrespective  and  entirely  in- 
dependent of  the  considerations  urged,  in  reference  to  its 
bemg  a  bequest  for  charitable  and  pious  uses.  These  consid- 
erations will  be  considered  and  discussed  hereafter,  in  another 
view  of  the  case. 

Having  arrived  at  the  conclusion  that  the  bequest  to  found 
the  dispensary  ia  void,  it  follows  that  the  bequest  of  any  pos- 
aible  surplus  is  also  void,  for  the  following  reasons :  The  law 
is  well  settled  in  England,  that  when  an  undefined  portion  of 
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a  flmd  18  given  to  a  void  charity,  and  theresidtie  of  flaob  fiuid 
IB  given  for  l^al  charitable  pnrpoBes,  but  it  cannot  be  aooer- 
tained  how  much  was  intended  or  wonld  be  required  for  the 
illegal  objects,  the  tdtunate  gift  will  fiul  altogether.  In  the 
present  case  the  testator  devotes  the  whde  residuary  estate  he 
possessed,  with  its  aocomulations,  to  the  founding  a  dispen- 
sary. The  overplus  was  given  tQ  his  executors  in  trust,  to  be 
disposed  of  by  thtoi  for  general  purposes  of  charity.  Now 
this  is  the  precise  provision  of  the  will  in  OhaipfMn  v.  Brown^ 
(supra.)  There,  after  the  bequest  to  build  the  chapel,  ^^if 
any  overplus  should  remain  from  the  purchasing  or  building  the 
same,''  such  surplus  was  to  go  to  the  support  of  a  minister, 
to  the  extent  of  £20  a  year ;  and  if  any  fiuilier  overplus  re^ 
mained,  the  testatrix  desired  the  same  might  be  laid  out  in 
snch  diaritable  ufies  as  her  executors  should  think  proper. 

In  the  case  referred  to.  Sir  William  Ghrant  says :  the  be* 
quest  for  the  chapel  '^is  entirely  indefinite;  it  is  quite  un^ 
certain  what  the  residue  would  have  been,  and  therefore  it  is 
Toid  for  that  uncertainty.  She  (Hie  testalrix)  had  no  view  to 
any  residue^  hut  a  residue  to  be  constiMed  by  actually  huHdr 
ing  a  chapel.  She  contemplated  no  residue  but  with  refer- 
ence to  that.  It  is  impossible  to  ascertain  it  in  the  only 
manner  in  which  she  meant  it  to  be  ascertained.  It  is  impos- 
sible for  the  court  to  apply  it  Therefore  the  whole  of  this 
disposition  is  void.'' 

I  am  unable  to  see  why  the  case  of  the  AUomeiy  Otnerai 
▼.  Daviee^  (9  Veaeyy  535,  543,)  is  not  quite  decisive  on  this 
point.  There  the  testator  gave  '^£5000,  more  or  less,  as  it 
might  be  wanted,  to  build  twelve  ahnshouses,  purchase  the 
ground,  six  for  poor  men,  six  for  poor  women,  economy  and 
convenience  observed  in  the  structure."  He  then  disposed  of 
the  residue  of  his  personal  estate,  and  added  a  provision  for 
the  further  benefit  of  such  charity,  in  case  its  committee 
should  furnish  grounds  for  the  almshouses.  Here  the  size 
of  the  building  necessary  for  thq  purpose  intended  was  suffi- 
ciently indicated,  yet  it  was  held  by  Sir  William  Grant,  that 
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lim  boqnert  oi  the  residae  was  wholly  void.  ^^  It  may  be," 
he  olxjorred,  ^^  if  the  whole  acheme  might  be  carried  into  effect, 
thfttthe  (»7»haDt  school  (which  is  the  charity  mentioned)  migbt 
hare-a  benefit  for  there  might  be  a  surplus,  and  only  what  is 
etpuval^t  to  the  land  is  to  be  applied."  ^^  But,"  Continues 
the;  master  of  the  rolls,  ^'  it  is  impossible  to  make  an  appor- 
tbnmwt  and  declare  the  be<]iueBt  of  the  residue  void  for  part, 
and  good  for  the  rest''  On  appeal  to  Lord  Eldon,  (9  Vesey^ 
546,)  he  thua  described  the  disposition  in  question :  ^'  It  is 
a  bequest  of  a  residue  to  be  laid  out  in  the  first  instance  in 
IeikIb,  and  if  «ll  should  not  be  exhausted,  as  it  could  not  be, 
oonaJBtently  with  his  scheme,  to  be  laid  out  upon  these  pur- 
poses, affording  medical  assistance,  and  for  a  chaplain  in  the 
almshouses,  and  aU  beyond  that,  if  w^ll  given,  is  uncertainly 
given ;  and  if  tiie  primaiy  gift  fails,  the  secondary  gift,  being 
totally  unoertain  and  fluctuating/rom  time  to  time,  the  whole 
must  iEnil/'  Chapmom  v.  Brown  is  quoted  approvingly  by  Sir 
Thdmaa  Plnmer,  V.  0.,  in  Attorney  Oenerai  v.  Minxmanj 
(2  J^.  <fe  W.  270,)  where  the  maater  of  the  rolls  held 
^^  that  when  the  firpt  gift  is  to  a  void  charily,  and  the  quan- 
iH^  is  u&defined^  the  bequest  of  the  residue  £Gdl&"  The  iacts 
stidicireumatadces  wWh  formed  the  foundation  of  Attorney 
Omcral  v.  Bapieij  and  Attorney  Oenerai  v.  Einxmanj  met 
together  in  a  subsequent  case  brfcure  Sir  John  Leach,  Y.  0. 
A  sum  of  £7000  stock  was  bequeathed  upon  trust,  among 
other  iihings,  to  ^y  the  expense  of  buiding  eight  almshouses 
(tilie  number  of  inhabitants  appearing  to  have  been  fixed  by 
the  testator,)  and  a  further  sum  of  £8000  stock  was  to  be 
^plied,  amoAg  other  ways,  in  paying  for  all  repairs  and 
charges  of  the  almshouses,  the  residue  of  both  sums  being 
given  for  a  valid  charitable  usa  The  court  following  the  two 
former  decisions,  held  here  that  this  bequest  of  the  residue 
was  void,  because  it  fffoe  incapable  of  being  ascertained 
except  by  the  actual  eooecution  of  the  prior  purposes.  {Lim- 
by  r.  Oarr,  6  Madd.  ISl.  See  also  the  recent  case  of  Cheney 
V.  Motty  1  MyL  dk  Oraig^  133,  134.)    Applying  these  prin- 
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cq>le0  to  {he  preoent  case,  we  see  it  is  eqnaUy  impossible  to 
asoertain  the  raddae,  to  go  in  trust  for  general  charity,  even 
upon  the  execution  of  the  prior  purposes ;  because  nothing 
goes  until  the  dispensary  is  establidied,  and  after  the  expenses' 
of  carrying  on  the  building,  and  the  yearly  expenses  of  the  es- 
taUishment,  and  of  attending  to  indigent  persons  both  sick  and 
lamdy  at  the  dispensary  and  at  their  own  homes,  are  met  and 
paid.  What  these  yearly  expenses  may  be  cannot  now  be  as- 
certained. They  must  be  ever  varying  and  dependent  on  the 
eoctent  of  the  testator's  bounty,  and  the  number  of  its  recipi- 
ents. It  is,  therefore,  utterly  impossible  to  ascertain  the  resi- 
due bequeathed,  except  by  the  actual  execution  of  the  prior 
purposes,  and  as  thejr  cannot  be  carried  out,  therefore,  upon 
well  established  principles,  and  these  express  adjudications, 
such  bequest  of  any  residue  is  void.  (8ee  cUso  Shelf,  on  Mortm. 
200,208;  At^y OetkY. Einaman, 2  Jac.dk  W. 270,271, 278y 
and  90  much  aa  is  oUed/rom  Atfy  Oen.  v.  Daviea;  Sumner^a 
ntdes  to  Moggridge  ▼.  Tha/ckwdlj  1  Ves.  jun,  464,  475,  nc^ 
a;  2  WiUkms  on  Ex.  921.)  Nor  does  the  fund  which  it  di- 
rected to  be  applied  to  the  establishment  of  a  dispensary,  £gJl 
into  the  residue  devoted  to  general  charity.  Several  cases  are 
dted  below  where  a  devise  was  held  void  because  the  devisee  was 
incompetent  to  take,  and  yet,  though  the  devise  was  void  from 
the  beginning,  the  heir  was  preferred  to  the  residuary  devisee, 
on  the  groxmd  that  the  testator  never  intended  that  the  specific 
devise,  which  was  void,  should  fall  into  the  residuum.  {Oreen 
V.  DemUsy  6  Oonn.  292.  Layan  ▼.  CartoeUy  3  Har,  dt  McHen. 
383.  6  Poegre,  600.  8.G.2fiWend.4ffJ.  James  y.  James,  A 
JPaigey  114  Van  OorOandi  v.  Kip,  1  HiU,  590.  15  Gonn. 
2S7,  298.)  And  again,  this  fund  itself  was  part  of  a  residue, 
and  a  residue  never  includes  what  has  been  once  bequeathed  as 
a  residue,  but  ofwhich  the  gift  falls.  (Wardon  Leg.  32.  Floyd 
▼.  Barker,  1  Paige,  480,  482.  1  Swanst.  565,  570.  Ghes- 
iyn  V.  OressweU,  2  Eden,  123.)  It  seems  clear,  on  the  au- 
tiioiities,  that  a  part  of  the  residue  of  which  the  disposition 
fiulfl  will  not  accrue  in  augmentation  of  the  remaining  parts 
as  a  residue,  but  instead  of  resuming  the  nature  of  a  residue, 
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devolTeB  as  undisposed  o£  Besidne  meaiu  all  of  ifUck  no 
eflbctnal  disposition  is  made  by  the  will ;  bnt  where  the  dis- 
position of  the  raddne  itself  fiuls,  to  the  extent  to  whidi  it 
fails,  the  will  is  inoperative.  (1  8ioanet.  565,  570.)  ChaiH 
oellor  Walworth  says,  in  Floyd  v.  Barker^  supra:  "Bnt 
if  the  residue  is  given  to  several  in  oommon,  and  one  of  them 
dies,  or  the  bequest  is  revoked  as  to  one,  his  share  goes  to  the 
next  of  kin.'' 

Looking,  therefore,  at  the  intention  of  the  testator,  it  ii 
quite  dear  that  the  first  and  great  object  in  his  mind  was 
the  establishment  and  continuance  in  perpetuity  of  the  dis- 
pensary ;  that  he  intended  to  devote  the  whole  or  so  mudi  of 
the  residue  of  his  estate  to  that  object,  and  if  any  overplus 
remained  that  was  given  to  his  executors  to  be  devoted  to  the 
general  purpose  of  charity.  It  is  apparent  to  my  mind,  that 
he  never  intended  that  the  whole  of  his  estate  should  thns 
go  to  his  executors  for  genetel  charity,  but  he  manifestly  sup- 
posed that  a  small  firagment  would  remain  for  that  purposeL 
It  would,  therefore,  be  a  dear  and  palpable  violation  of  such 
intent  to  hold  that  the  bequest  for  the  dispensary  failing,  the 
great  bulk  of  the  estate  shall  go  to  general  charity.  Such 
was  not  the  will  of  the  testator,  and  we  have  no  power,  much 
less  disposition,  to  make  a  will  for  him. 

If  the  positions  heretofore  assumed  are  sound,  it  fdlows 
that  the  bequest  for  the  dispensary  being  void,  this  bequest 
of  a  possible  residue  must  also  &UL  That  from  which  it  was 
to  be  taken,  is  iadefinite,  uncertain,  and  fiuls.  No  one  can 
say  what  was  to  be  taken,  and  therefore  it  cannot  be  ascer- 
tained what  remains.  The  executors  cannot  take  for  general 
charity  what  was  intended  for  the  dispensaiy.  Sudi  is  not 
the  will  of  the  testator.  If  it  could  be  included,  then  the 
bequest  of  the  surplus,  in  C^pman  v.  Brovmy  instead  bf 
falling,  should  have  been  not  only  sustained,  but  it  should 
have  been  held  to  have  swallowed  up  the  lapsed  portion  of 
the  residue  intended  for  the  chapeL  That  would  have  been 
making  a  will  for  the  testatrix,  instead  of  construing  the  one 
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made  by  her.  In  the  prenent  case,  bs  the  bequeetfor  the  dia- 
penaarjr  fiula,  it  fiollows  that  the  bequest  of  the  overpliia  to 
the  en&catorB  remaiiuiig  after  Batiafying  that  bequest,  also 
fittk.  These  consideratioiis  are  dedsive  of  this  case,  and  it 
would  be  disposed  of  if  we  stopped  heare.  But  other  views 
were  ]»esented  and  miged  on  the  argoment,  which  should  be 
considered,  though  not  deemed  essential  to  the  disposition  of 
the  case. 

We  will  then  consider  next,  if  this  bequest  for  the  estab- 
lishment of  the  dbpensaiy,  can  be  sustained  on  the  ground 
that  it  is  a  bequest  for  a  charitable  and  pious  use.  And  this 
opena  up  a  wide  field  for  discussion  and  inquiry.  I  do  not 
propose  to  follow,  minutely,  the  learned  discussions  which 
have  been  had  upon  this  branch  of  the  law.  I  intend  only 
to  refer  to  such  principles  as  seem  to  me  well  settled,  and 
which  to  my  mind  afford  a  solution  to  the  points  presented  in 
this  case: 

Firat.  I  regard  it  as  now  settled  in  this  state,  that  the 
extant  of  the  jurisdiction  of  this  court  over  trusts  for  char- 
itable anud  pious  uses  is  none  other  than  that  possessed  by  the 
court  of  chancery  of  England  over  trusts  in  general  {Per 
Bddeny  J.,  Owens  v.  Mieeionary  Society ^  14  N.  T.  Bq>.  or 
4  Kem.  380.)  The  jurisdiction  of  the  court  of  chancery 
in  England,  in  relation  to  charities,  was  derived  firom 
three  sources :  1.  From  its  ordinary  jurisdiction  over  trusts. 
2.  From  the  prerogative  of  the  crown.  3.  From  the  statute 
of  43  Eliz.  ch.  4  In  the  opinion  referred  to,  supra^  Selden, 
justice,  says :  ''It  has  never  been  seriously  contended  that  the 
oourts  of  this  state  possessed  that  portion  of  the  jurisdiction 
which  was  derived  from  the  statute  of  Elizabeth.  This  statute 
was  embraced  in  the  general  repeal  of  English  statutes  in  1788, 
and  there  is  not  the  slightest  evidence  that  it  had  been  pre- 
viously adopted  so  as  to  become  a  part  of  the  common  law 
of  the  state.  It  is  clear,  therefore,  that  so  fiur  as  the  law  of 
charitable  uses  was  derived  firom,  and  depended  upon  the 
statute  of  43  Eliz.  it  was  not  in  force  here,  and  it  seems 
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equally  dear  that  our  courts  are  not  endowed  with'  any  pon- 
tion  of  the  power  which  the  Chancellor  of  England  eKsrciBeB 
by  virtae  of  the  royal  pren^tivBy  and  as  the  personal  Tepre- 
aentative  of  the  crown.    It  follows  that  the  jnrifldidSon  po»* 
sessed  by  the  courts  of  this  state,  over  trusts  for  diariNMMe 
purposes,  is  limited  to  that  which  the  court  of  chanoesy  m 
England  possessed,  independent  of  tilieae  two  sources.    TUb 
is  the  view  which  seems  to  have  been  taken  of  the  subject  by 
this  court,  in  the  case  of  WiUiama  v.  WiUiaans,  (4  Sdd.SS>5) 
The  power  of  the  court  of  chancery  in  England  almost  uiur 
formly  exerted  in  reference  to  charities,  is  that  which  is  ft^ 
miliarly  known  as  the  cy  pres  power.    Boyle,  on  Ghaittias, 
at  page  147,  sa3r8,  if  charity  be  the  general,  substantial  inten- 
tion, though  the  mode  by  which  it  is  to  be  executed  fiuk^ 
through  accident  or  other  circumstances,  the  court  will  find 
some  means  of  e£fectuating  that  general  intuition ;  and  this  is 
done  by  resorting  to  the  principle  of  cypreSj  which  the  conrtB 
do,  being  guided  by  a  supposed  discovery  of  intention  on  the 
part  of  tiie  donor  to  devote  the  subject  of  his  gift,  dt  all  eveats, 
to  charity,  and  to  deprive  his  representatives  of  evoy  daiii 
to  the  property.    Thus,  he  says,  it  is  well  established,  when 
the  donor  has  left  the  selection  of  objects  as  in  some  cases^ 
of  the  mode  as  in  others,  and  of  the  charities  themselves,  as 
in  a  third  class  of  cases,  to  individuals  who  afterwaida  became 
incapable  of  executing  the  office  confided  to  them,  the  conrt 
will  take  upon  itself  to  act  in  their  stead ;  citing  Lord  Eldoil, 
Moggridge  v.  Thaclewdlj  (7  Ves.  78.)    Boyle  also  says  thit 
these  cases  carry  the  .doctrine  considerably  beyond  what  is 
allowed  when  private  interests  only  are  concerned,  and  that 
they,  to  some  extent,  have  to  draw  their  support  fipom  tke 
statute  of  43  Eliz.    In  1  Jarman  on  WiUs,  p.  216,  it  is 
said,  ^'  Thus,  in  the  case  of  a  gift  to  the  poor  in  general,  (At- 
tomey  General  v.  MoHhewSy  2  Lev.  127 ;  S.  C.  Nom,    Price 
V.  Peacock,    Finch,  246;  Attorney  Gfeneral  y,  Bance,  OU. 
Amb,  43S, ;)  as  to  charitable  uses  generally,  {Cl^ord  v.  i^€Mi- 
ei^y  2  Freem.  Oh.  Oaa.  330;  Attorney  OeneralY.  HerriAj 
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Amb^  712 ;)  or  for  the  advanoeoieiit  of  religion,  (Scyle  on 
Ok  b.  2,  eh.  3,  p.  147,  and  aeq.;)  in  the  most  yagne  and  in- 
dflfinite  t^ms,  {Poweraoourt  v.  Pmoerecourty  1  Mol  616 ;)  or 
to  each  charitable  nses  as  the  testator's  executors  shall  ap- 
point, and  the  testator  leyokes  the  appointment  of  the  ezecn- 
tois,  ( White  V.  WhUcy  1  Bro.  O.  0. 12;)  or  to  such  charitable 
uses  as  A.  shall  appoint,  and  A.  died  in  the  lifetime  of  the 
testator ;  (Moggridge  v.  ThackweU,  1  Vea.  jnn,  464;  3 Bro. 
a  a  517;  7  Ves.  36;  Mills  v.  Farm^r^  1  ifer.  65;  19 
Vta.  483;)  or  neglects  or  refuses  to  appoint,  {Attorney  Oen- 
eral  v.  Byd&ffinj  1  Vem.  234;  8.  0.  7  Fee.  43,  note;)  or  to 
sudh  charitable  uses  as  the  testator  himself  shall  appoint,  and 
he  dies  without  making  an  appointment,  {Freeman's  Gh. 
Qu.  261 ;  MiUs  v.  Farmer,  1  Mer.  55 ;)  or  when  the  testa- 
tor makes  a  disposition  in  &vor  of  an  object  which  has  no 
existence,  (Attorney  Gfeneral  y.  OHy  of  Londony  3  Bro.  0.  O. 
171 ;)  or  which  is  void  in  law,  (Attorney  Ghneral  v.  Whor-* 
woodj  1  Vea.  aen.  534 ;  De  Goata  y.  Depaz,  Amb.  228 ;  2  Vea, 
sen.  376 ;  2  Swana.  487;  Gary  v.  AbboU,  7  Vea.  490;)  or 
has  become  impossible,  (Attorney  General  y.  Guiaey  2  Vem, 
266 ;)  or  bequeaths  to  the  trustees  of  a  charity,  who  refuse 
to  accept,  (Attorney  General  v.  Andrew,  3  Vea.  633 ;)  or  to 
a  particular  charity,  by  a  description  equally  applicable  to 
more  than  one,  and  it  is  wholly  uncertain  which  was  intended," 
(Bimon  y.  Barber,  5  Buaa.  112.)  ^'  In  these,  and  in  all  such 
eases,"  says  Jarman,  '^  though  the  bequest  would,  upon  the 
ordinary  principles  which  govern  the  construction  of  testa- 
mentary dispositions  be  void  for  uncertainty,  yet  the  purpose 
being  charity,  the  crown,  as  parena  patrice,  or  the  court  of 
dianoery  will  execute  it  cy  prea."  The  cases  of  De  Goata  v. 
IkpoM,  laaaca  v.  Gomporta,  and  Garey  v.  Abbott,  may  be 
mentioned  as  illustrative  of  the  ex^cise  of  the  power  of  the 
crown  in  making  disposition  of  the  property  by  sign  manual 
In  the  latter  case  it  was  held  that  a  residuary  bequest,  for  the 
purpose  of  educating  and  bringing  up  poor  children  in  the 
Soman  Oatholio  fiedth,  was  void,  and  that  the  fond  did  not 
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go  to  the  nart  of  kin,  bat  was  in  the  dispoeition  of  the  oown, 
BB  parem  pahruB,  to  some  other  charitable  nse,  hj  sign  man- 
naL  It  is  nnneoessaiy  to  say  that  no  such  power  as  that  ex- 
ercised in  those  cases  exists  in  this  conntrj;  and  any  attempt 
at  its  exercise  wonld  meet  the  just  execration  of  afree  people, 
whose  boast  it  is  to  tolerate  alike  all  religions,  and  permit 
every  man  to  worship  Ood  according  to  his  own  consdencei 
These  last  cases  are  almost  eqnally  objectionable  as  examples 
of  the  tyrannical  exercise  of  absolute  power. 

The  case  oi  Moggridge  ▼.  ThackweU  is  the  leading  case  of 
the  exercise,  by  the  conrt  of  chancery,  of  the  cypres  power. 
This  case  was  first  heard  by  Lord  Thurlow,  and  came  on  for 
hearing  on  the  scheme  proposed,  before  Lord  Bosslyn,  who  was 
so  little  satisfied  with  the  decision,  that  he  intimated  that  it 
ought  to  be  re-heard.  It  was  accordingly  re-heatd  before  Ld. 
Eldon,  who  rather  thought  the  deoee  right  His  opinion, 
while  it  shows  the  difficulties  of  the  subject,  and,  as  I  think, 
the  extravagance  of  the  cyjpre«  doctrine,  is  interesting  also  as 
displaying  the  peculiarities  of  that  cautious,  subtile,  and  re- 
markable reasoner.  ^^He  had  conversed,"  he  says,  ''with 
many  perBons  on  it,  and  had  great  difficulty  in  his  own  mind, 
and  had  found  great  difficulty  in  the  mind  of  every  person  he 
had  consulted,  but  he  deduced  from  the  cases  the  principle, 
that  when  there  is  a  general  indefinite  purpose  of  charity,  not 
fixing  itself  upon  any  object,  as  that  in  a  degree  did,  the  dis- 
position was  in  the  king  by  sign  manual ;  but  where  the  exe- 
cution was  to  be  by  a  trustee,  with  general  or  some  objects 
pointed  out,  the  court  would  take  the  administration  of  the 
trusts.  But  when  authority  met  authority,  and  precedent 
clashed  with  precedent,  he  doubted  whether  he  could  make  a 
decree  more  satisfiuHx>ry  to  his  own  mind,  than  that  which  had 
been  mada  He  felt  himself,  however,  relieved  by  his  action 
in  the  case,  and  fix>m  the  anxiety  he  felt  in  disappointing  the 
natural  expectations  of  those  entitled  to  the  estate,  by  the 
refiection  that  if  he  did  not  act,  it  would  be  the  duty  of  the 
advisers  of  the  crown  to  attend  to  this  particular  object,  and 
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tiiat  the  same  Tesnlt  would  be  prodaoed  in  depriying  the  next 
of  kin  of  the  estate/'  He  added^'^  that  whether  this  court  exe- 
cuted the  charity,  or  the  king  by  sign  manual  executed  it,  the 
constitution  finds  a  trustee  in  the  court  or  the  king,  to  act  in 
the  one  case  as  the  court  would  act;  and,  considering  the  king 
parens  patrue^  as  one  who  would  act  exercising  a  discretion 
with  rrference  to  the  intention,  there  would  not  be,  as  there 
ought  not,  any  difference  in  the  execution.''  It  is  very  appa- 
rent that  Lord  Eldon  was  little  satisfied  with  this  decision  at 
the  time  he  made  it,  and  his  remark  in  MiUa  v.  Farmer,  (19 
Fesey,  483,)  is  not  surprising,  that  he  never  pronounced  a 
judgment  so  much  in  opposition  to  his  own  individual  opin- 
ion, and  that,  as  he  said  in  Moggridge  v.  JTuickweU,  he 
let  it  stand  merely  because  Lord  Thurlow  had  made  it  be- 
fore him.  This  case  is  cited  and  relied  on  midnly,  by  the 
leaned  counsel  for  the  people,  as  an  authority  for  the  posi- 
tion that  a  court  of  equity  in  the  exercise  of  its  ordinary 
jurisdiction  will  enforce  a  valid  charity,  when  the  charitable 
intent  is  dear,  and  to  show  that  the  charity,  was  upheld  in  the 
exenase  of  theordinary  jurisdiction  of  a  court  of  equity.  We 
have  already  seen,  that  the  learned  aathor  on  wills,  dtes  it  as 
one  instance  of  the  exercise  of  the  cy*j>re«  power,  and  a  strict 
examination  of  the  case  shows  it  was  an  application  of  the  cy 
pres  doctrine,  and  that  only;  and  the  case  is  greatly  misap- 
prehended, when  quoted  as  an  authority  for  the  exercise,  by  a 
court  of  equity,  of  its  ordinary  jurisdiction' over  trusts.  The 
fiusts  are,  that  Ann  Cam,  by  her  will,  dated  16th  June,  1779, 
after  making  many  dispositions  of  what  appears  to  be  a  very 
laige  estate,  and  giving  a  large  number  of  legacies,  gave  all 
the  rest  and  residue  of  her  estate  unto  James  Y aston,  '^  desiring 
him  to  dispose  of  the  same  in  such  charities  as  he  should  think 
fit^  reoommending  poor  dergymen  who  have  large  fiunilies, 
and  good  characters."  ,  The  residue  of  the  personal  estate 
amounted  to  £50,000,  and  was  claimed  by  the  next  of  kin. 
VasUm  died  btfore  the  testatrix,  and  his  death  was  known  to 
her.  The  decree  as  pronounced  by  Lord  Thurlow,  declared, 
that  Uie  reddue  of  the  testatrix's  personal  estate  passed  by  her 
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will  and  ought  to  be  applied  in  charity,  regard  being  had  to 
poor  clergymen  with  good  chaiactens  and  huge  fieanilieBy  a&- 
cording  to  the  recommendation  of  the  will;  and  he  referred  it 
to  a  master  to  approve  of  a  scheme  to  effectuate  the  purposes 
of  said  charity,  with  liberty  to  iJlie  parties  to  lay  proposals  brfoie 
him  for  that  porposa  It  cannot  escape  notice  that  a  similar 
refer^ce  has  been  made  in  the  present  case,  and  for  a  like  par* 
pose ;  and  apparently  the  case  cited  was  regarded  as  a  prece- 
dent for  such  a  proceeding.  But  it  will  beseen,  that  the  mas- 
ter and  the  court,  in  the  English  case,  quite  oyerlooked  the 
poor  deigymen  with  good  characters  and  large  fiunilies,  the 
objects  of  the  testatrix's  bounty  and  thoughtful  care.  The 
scheme  adopted  by  the  master,  and  sent  to  the  court  for  ap- 
proval, proposed  that  the  defendant  Walker,  fibrst  cousin  and 
heir  at  law  of  the  testatrix,  ex  parte  matemOy  might  be  allow- 
ed, out  of  said  residue  of  the  personal  estate  given  to  the  poor 
clergymen  with  good  characters  and  laige  jfomilies,  £6000, 
under  the  peculiar  circumstances  of  his  casa  That  small  an- 
nuities should  be  granted  to  several  other  persons,  who  were 
either  relatives  of  the  testatrix,  or  were  in  life  dependent  on 
her  bounty.  That  a  school  should  be  established  at  Dymocke, 
the  residence  of  the  testatrix  and  her  family,  for  poor  children 
of  that  parish.  That  £1000  be  approi»iated  in  aid  of  the 
Gloucester  infirmary;  £1000  in  aid  of  an  iniended  lunatic 
asylum  at  Gloucester;  that  £6000  be  transferred  to  the  soci- 
ety in  the  diocese  of  Gloucester,  instituted  for  relief  of 
widows  and  orphans,  and  the  dividends  applied  for  the  relief 
of  poor  clergymen  who  have  large  families  and  good  characterB, 
afid  the  residue  and  remainder  of  said  personal  estate  was  to  b» 
invested,  and  the  dividends  applied  to  the  relief  of  poor  cler- 
gymen with  good  characters  and  laige  fiunilies,  according  to 
the  reconmiendation  of  the  wilL  How  much  of  this  fund  was 
taken  to  provide  the  annuities,  and  to  establish  the  school  at 
Dymocke,  does  not  appear  fix)m  the  case,  but  if  half  of  the 
£50,000  was  ultimately  invested  for  the  poor  deigymen  with 
good  characters  and  large  fiunilies,  it  is  quite  as  much  as  the 
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&ct8  before  ns  would  warrant  us  in  believing.  The  case  ap- 
pears to  have  been  argded  with  distinguished  abilitj  and  pro^ 
found  and  extensive  research.  The  numerous  cases  cited  dbow 
the  importance  and  interest  attached  to  the  discussion.  In 
support  of  the  decree  it  was  stated  by  the  counsel  that  the 
only  question  of  reasonable  doubt  was,  whether  the  disposition 
was  to  be  in  that  court  by  a  scheme,  or  by*  the  crown  at  once 
without  that  form.  It  was  said  that  it  is  difficult  to  ascertain 
precisely  the  ground  of  distinction.  From  all  the  early  cases, 
it  was  said^  it  is  dear  that  when  the  bequest  is  indefinite  and 
uncertain  in  its  object — a  general  bequest  for  chanty — ^it  would 
be  for  the  crown  to  dispose  of  it.  So  it  is  also  when  it  is 
clearly  a  disposition  to  charity,  but  to  be  carried  into  execu- 
tion in  a  way  the  law  will  not  allow,  as  in  De  Oosta  v.  De 
Pea;  there  also  the  disposition  is  in  the  crown ;  upon  the 
principle  that  the  distinct  object  failing,  nothing  rexnainB  but 
the  general  object  of  charity.  The  distinction  seems  to  be 
that  when  the  party  has  pointed  out  any  particular  object  de- 
fined in  any  degree,  then  it  is  looked  on  as  being  iia  the 
disposition  of  the  crown,  which  might  overlook  the  intention 
completely,  and  appoint  arbitrarily.  Therefore  when  any  par- 
ticular object  has  been  pointed  out,  the  court  has  considered 
it  for  its  own  disposition,  in  order  to  secure  as  far  as  possible 
the  attainment  of  that  object.  So  when  the  object  is  legal^ 
bnt  fix)m  circumstances  it  is  impossible  that  it  can  be  executed, 
then  the  court  takes  it  with  the  same  view,  to  carry  it  into 
effect  upon  some  scheme  as  near  as  possible  to  the  disposition 
intended.  The  court  acting  would  not,  it  was  said,  disregard 
the  recommendation  of  the  testatrix ;  but  the  crown  would 
not  be  bound  by  it.  The  distinction  is  certainly  faint,  but  it 
seems  to  be  this :  when  the  object  is  clearly  general  and  uncer- 
tain, the  crown  is  to  have  the  disposition ;  when  the  object  is 
pointed  out  and  is  legal,  but  cannot  take  effect,  the  court 
would  apply  it  as  near  as  may  be»  These  arguments  and 
considerations,  thus  urged  by  the  learned  solicitor  general,  and 
Mr.  Finch,  counsel  for  the  plaintiff,  mainly  influenced  the  lor4 
Vol.  XXVII.  19 
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cihanoeUory  and  formedthebasisof  his  judgment.  TheBchenie 
fonned  by  the  maater  and  approved  by  hiin^  had  but  little 
reference  to  the  benevolent  intentions  of  the  testatrix,  and  it 
is  not  seen  how  the  crown,  if  the  disposition  of  this  estate 
had  been  left  to  it,  could  have  overlooked  the  intention  of  the 
testatrix  more  completely  or  have  appointed  more  arbitrarily. 
I  feelno  hesitation  in  saying  that  this  case  is  no  authority  for 
the  exercise  of  the  ordinary  jurisdiction  of  a  court  of  equity 
over  trusts,  but  is  an  exercise  of  the  cypres  power,  whidi 
forms  no  part  of  the  powers  of  this  court,  and  the  assumption 
of  which  would  be  as  offensive  to  public  sentiment,  as  would 
be  an  attempt  to  exercise  that  of  the  sign  manual  It  is  dear 
to  me  that  this  trust  for  the  dispensary,  if  created  in  England 
could  be  set  in  motion  by  virtue  of  the  cy  pres  power  only. 
All  the  cases,  I  think,  conclusively  show  it.  First.  No  amount 
is  prescribed  to  be  appropriated  for  that  purposa  Secondly j 
no  plan  is  arranged  for  it  Thirdly,  no  location  is  fixed  on. 
Fowihly,  the  executors  named  to  whom  the  discretion  was 
confided  to  arrange  a  plan,  means  and  location,  have  resigned 
and  refused  to  accept  the  trust. 

In  these,  and  like  cases,  as  we  have  seen  by  the  cases  here** 
tofore  cited,  the  execution  of  the  general  purpose  of  charity 
devolves  on  the  crown,  as  parens  pcstrim^  or  on  the  court  of 
chancery  to  execute  it  cypres;  in  this  case  a  partictilar  object 
being  pointed  out,  its  execution  would,  in  England,  be  imder^ 
taken  by  the  court  of  chancery,  in  the  exaxase  of  the  peculiar 
powers  alluded  to.  Here,  it  seems  proper  to  remark,  that  I 
have  looked  in  vain  for  any  thing  in  the  will,  indicating 
therein  an  intention  on  the  part  of  the  testator,  that  the  dis- 
pensary should  be  located  at  Einderhook  On  the  oontraiy, 
there  seems  to  me  to  be  many  cogent  and  conclusive  reasons 
why  he  did  not  contemplate  its  location  there.  They  have 
already  been  suggested,  and  it  is  only  necessary  now  to  say 
that  nothing  can  be  ibund  in  the  will,  or  is  deduciUe  £rom 
it,  which,  in  my  opinion,  indicates  Elinderhook  as  the  place 
of  its  location.    It  must  be  determined,  if  determined  at  all, 
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cypres,  as  was  done  in  Moggridge  t.  ThadeweU,    It  seems 
to  me^  as  it  did  on  the  argnment,  that  the  drcmnstanoe  that 
the  learned  and  experienced  judge  who  heard  this  case  at 
special  term,  found  it  necessary  to  have  a  scheme  framed  be- 
fore this  trust  could  be  executed,  settles  the  whole  question, 
and  conclusively  shows  that  this  court,  in  attempting  to  cany 
out  the  will,  is  exercising  the  ey  prea  power.    And  here  it 
may  be  well  to  inquire  what  is  the  meaning  of  the  term,  ex* 
ecution  of  a  will  cypres  f    The  duty  of  a  court  in  the  inter-* 
pretation  of  a  will,  or  the  construction  of  a  clause  creating 
a  trust,  is  precise,  and  consists  in  the  ascertainment  of  the 
meaning  of  the  instrument  by  the  application  of  the  rules  of 
law,  and  the  principles  of  interpretation.    While  confined 
within  the  limits  of  fairly  ascertaining  the  meaning  of  the 
testator  or  donor,  from  the  expressions  of  the  instrument,  or 
by  inferences  legitimately  deduced  therefrom,  with  the  aid  of 
judicial  reasoning,  and  the  established  rules  of  yerbal  inter* 
pretation,  the  court  is  discharging  the  duties  of  a  legal  tribu- 
nal    When  it  goes  beyond  those  limits,  it  enters  into  the 
region  of  unlimited  and  dangerous  discretion^  and  there  the 
doctrine  of  cypres  begins.    It  Ib  following  Lord  Thurlow,  in 
Moggridge  v.  ThachweUj  in  qwxtuorpedibus;  and  that  case^ 
equally  with  this,  is  an  exercise  of  the  cypres  power.    It  be- 
comes now  necessary  to  inquire  whether  any  such  power  can 
rightfully  be  exercised  by  a  court  of  equity  in  this  state.    It 
would  seem  to  be  well  settled  that  this  cypres  power  can 
neither  be  exercised  by  the  courts  of  this  state,  nor  by  the 
federal  courts.    (Owens  v.  Missionary  Sooietyy  supra,  court 
of  Appeals.    Fontain  v.  Bavenel,  17  How.  269,  385,  6.)    It 
may  on  this  point  be  proper  to  refer  again  to  WUUams  v. 
WiUiams,  (4  Seld.  525,)  though  that  case  did  i^ot  raise  any 
question  under  the  cypres  power.    But  Denio,  J.,  in  deliv- 
ering  the  opinion  of  the  court,  in  an  obiter  portion  of  it,  twice 
concedes  {pp,  548,  550)  that  our  courts  cannot  exercise  the 
cypres  power.    And  such  appears  to  have  been  the  current 
of  decisions  in  this  state.    (Tales  y.  Taies,  9  J^arb.  324 
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Afre$  v.  M.K  Churchy  3  Sand/.  351.  King  v.  £ttnc2Ze,  15 
Barb.  1^,  151.)  Such  seem  to  have  been  the  deciaioiis  of 
oar  otter  states.  (McAnley  y.  Wilson,  IDev.Eq.  276.  WU- 
man  v.  Lex,  17  S.  &  B.  88.  AUy.  Oenl.  v.  Jollery,  2  iSAo^. 
J^.  379.  Didcsan  r.  Montgomery,  1  Swanst.  348.  GalUgo 
t:  .^%.  (TenZ.  3  Leigh,  450.)  In  the  case  und^  considera- 
tion^ diflcretionaiy  power  was  vested  in  the  testator's  execa- 
tocre,  in  reference  to  the  dispensary,  the  amonnt  of  funds, 
time  of  erection,  location  and  general  plan  of  the  establish- 
ment. This  certainly  can  only  be  regarded  in  the  light  of 
personal  confidence  reposed  in  them.  Now  it  wonld  seem  to 
be  freefiom  doabt^  that  by  the  death  or  rennnciation  of  ex- 
ecators  clothed  with  a  discretionary  power  of  this  kind,  such 
power  becomes  extinct  {Dominick  v.  Michad,  4  Samdf.  374^ 
401.  Cole  r.  Wade,  16  Veaey,  29.  AUy.  Oeni.  v.  Andrew, 
3  id.  633.  2  Sug.  on  Fottere,  191.  Keates  v.  Burton,  14 
Vesey,  434.)  After  this  renunciation,  and  the  appointment 
of  an  adminiBtrator  with  the  will  annexed,  the  executors  can- 
not prove  -tiie  will  (Boberteon  v.  McGeoch,  11  Paige,  640. 
Keates  v.  Burton,  14  Veseg,  434)  But  the  court  at  special 
term  seems  to  have  supposed  that  2  B.  8.  72,  §  22,  gives 
the  administrator  with  the  will  annexed  the  salne  rights  to 
exercise  this  discretionaiy  power  that  the  executors  would 
have  had.  The  contrary  of  this  haa  been  expressly  held,  one 
of  the  rovisero  ddivering  the  opinion  of  the  court.  {Dominids 
V.  Michael,  4  JBanc^.  374,  402,  407.)  The  court  there  holds 
that  section  22  is  a  mere  re-enactment  of  the  previous  stat- 
utes, and  that  ncme  of  thorn  had  affected  the  rule  of  the  a»n^ 
men  law.  It  certainly  cannot  be  maintained  that  the  l^gisla- 
tore  intended  to  devolve  on  the  administrator  with  the  will 
spnnexed,  any  other  powers  than  those  which  survived  on  the 
death  or  renunciation  of  the.  executor,  and  which  remaine4 
tabe  discharged.  Personal  confidence  could  wt  be  so  tran^i 
feired,  and  it  is  quite  unsound  to  suppose  that  the  l^^lature 
intended  to  revive  in  the  administrator  with  the  will  annexed, 
powers  merely  discretionary,  and  the  execution  of.  which  in^ 
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volved  peraoDal  oonfidenoe  and  trust.  The  ezecators  op; 
trustees  in  whom  this  oonfidence  was  reposed  haviiig  refused 
I  to  accept,  the  court  in  England,  on  the  authority  of  JJUomeg 
Oeneral  y.  Andrew,  {mfpra,)  would  proceed  to  execute  the 
trost  cy  j>re9,  or  send  it  to  the  king  to  be  executed  by  the 
8^  manoaL  As  neither  of  these  poweiB  can  be  exercised  in 
tius  state,  it  follows  that  the  testator,  as  to  the  property  so 
&poBed  of,  died  intestate,  and  the  same  goes  to  the  next  <^ 
kin.  The  authority  to  nutintain  this  seems  to  me  to  be  con* 
clusiye. 

Take  the  case  of  Otpena  ▼.  Miaetonary  Society.  IS  ovx 
courts  exercised  the  cypres  power,  then,  for  whatever  cause,  the 
bequest  in  that  case  to  the  unincorporated  siociety  fidled,  yet 
the  object  of  the  bequest  being  clearly  charity,  the  court  should 
have  gone  on  cypres,  by  a  sdieme,  and  disposed  of  the  fond 
in  fitvor  of  some  other  kindred  charitable  object,  instead  of 
holding  the  testator  to,  have  died  intestate  in  this  behalf,  and 
ilie  bequest  to  have  gone  to  the  next  of  kin.  (Hayter  v. 
TrtgOy  5  Buss.  113.  Lorcomb  v.  WinJtrmghctmj  13  Bea/u.  87.) 
Tlhat  the  testator  so  died  intestate  as  t6  this  surjdus  of  his 
estate,  and  that  nothing  short  of  the  assumption  by  this  Court 
of  the  cypres  power,  and  which,  if  I  am  not  under. an  0O|ti^^ 
misapprehension,  has  been  assumed  in  the  decree  appe^t^d 
from,  can  now  execute  this  will  as  to  this  fund,  is  to  my  nmid 
clearly  demonstrated  by  Judge  McLean  in  his  opinion  in  Foffh 
tain  V.  Baf>enel  {sfupra.)  In  that  case  the  executors  were  aU 
dead  (in  this  they  are  as  it  yrese  dvUiter  mori^,)  and  the 
gift  was  for  general  chsrity,  at  the  discretion  of  the  executors. 
He  admitted  that  the  executors,  had  they  been  alive,  might 
have  executed  the  triists,  but  as  they  were  dead,  he  says,  Ikt 
page  386 :  ^^The  testator  was  unwilling  to  give  this  disci^ 
tion  to  select  the  objects  of  his  bounty  except  to  his  executors. 
He  relied  on  their  discrimination,  their  judgment,  their  integ*- 
rity  and  fitness  to  carry  out  so  delicate  and  important  a  power. 
He  made  no  provision  for  a  failure  in  this  respect  by  his 
exectttoiB  *  ^  *    They  died  [in  this  case  they  refiised  to 
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accept  the  trust.]  «  «  «  And  now  what  remainfl  of  this 
bequest  on  which  a  court  of  chancery  can  act  ?  There  mtut 
he  some  creative  energy  to  give  embodiment  to  an  intention 
which  was  never  perfected.  Nothing  short  of  the  prerogative 
power,  it  would  seem,  can  reach  this  case.  There  is  not  only 
uncertainty  in  the  beneficiaries  of  this  charity,  but  behind 
them  is  a  more  formidable  objectionr^Aere  is  no  expressed 
WiU  of  the  testator.  He  intended  to  speak  through  his  execu-* 
tors  or  the  survivors  of  them,  but  by  the  act  of  Providence 
that  has  become  impossible.  It  is,  then,  as  though  he  had 
not  spoken*  Can  any  power  now  speak  for  him,  except  the 
parens p(xtrioe  f"  And  again,  on  the  same  page  he  says,  "It 
is  agreed  that  in  England  the  chancellor,  in  administering 
charities,  acts  as  the  delegate  of  the  crown,  inasmuch  as  he 
discharges  all  his  judicial  functions  in  that  capacity.  K  by 
this  it  is  intended  to  assert  that  the  chancellor  in  ajfixing  the 
sign  manual  of  the  king,  or  when  he  acts  under  the  cy  pres 
power  J  is  in  the  discharge  of  his  ordinary  chancery  powers,  it 
does  not  command  our  assenf  As  has  been  before  suggested, 
it  is  immaterial  to  inquire  whether,  in  this  case,  the  charity 
would  be  established  in  England,  by  the  chancellor  sending  it 
to  the  king  to  dispose  of  it  by  sign  manual,  or  would  himself 
undertake  to  execute  it  under  the  cy  pres  power,  by  a  refer- 
ence to  a  master  to  frame  a  scheme.  Either  mode  of  proce- 
dure, it  is  believed,  has  been  shown  by  conclusive  authoriiy, 
to  be  wholly  inapplicable  to  this  country,  and  not  within  the 
power  of  this  court.  {Boyle  on  OharitieSy  148,  218,  220. 
Fontain  v.  Bavend,  17  How.  369,  386.  Owens  v.  Mission^ 
ary  Boc,  supra.  Moggridge  v.  Tkackwell,  7  Ves.  36.)  In 
either  case  it  is  the  parens  pairto^  or  the  cypres  power,  and 
not  the  ordinary  jurisdiction  of  the  court,  which  is  invoked  to 
make  a  will  for  the  party,  and  oftentimes  entirely  variant  from 
that  made  by  the  testator.  (Id.)  The  king  acts  by  his  consti- 
tutional advisers,  the  chancellor  and  the  attorney  general  ; 
whether  the  charity  is  disposed  of  by  sign  manual  or  a  scheme 
fiamed  by  a  master,  the  attorney  general  suggests  the  objects. 
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(Boyle  on  Charities,  240.    Moggridge  v.  Thackwetly  suprOi 
OouMel^n  that  caee  arguendo.)    The  attorney  general,  aa 
teprosentiiig  the  crown,  is  a  neoeesaiy  party  in  all  such  casee. 
And  if  he  oonsents  to  any  particular  disposition  of  the  fimd, 
or  makes  an  arrangement  -with  the  parties  ^Iftiming  it^  whereby 
a  portion  is  surrendered  to  charity,  it  is  an  ordinary  thing  for 
the  conrt  to  adopt  the  same  without  sending  either  to  the 
king  for  the  sign  manual  or  to  a  master  to  fi:ame  a  scheme. 
(EiU  on  Trustees,  462,  note  2,  2d  Am.  ed.    AUomey  Oenn 
eral  t.  Mansfield,  14  Sim.  601.    Siame  v.  Exeter,  2  BusseU, 
370.     Same  v.  Brettingham,  3  Beav.  91.)     In  Attorney 
General  v.  Exeter,  (supra,)  Lord  Eldon  made  a  reference  to 
the  attorney  general,  and  on  his  report  coming  in,  it  was  adopted 
and  oonfinned  by  the  court.     {See  also  Att^y  Oen'l  v.  WUson^ 
16  Sim.  210 ;  Atfiy  Gen.  v.  Worcester,  9  Hare,  328, 361.)  The 
jBrtlit  is  r^arded  as  that  of  the  attorney  general  representing 
the  crown,  and  if  he  desires  the  information  to  be  dismissed, 
the  court  dismisses  it ;  and  it  is  for  him  to  determine  in  all> 
cases  whetiier  he  will  proceed  with  it  at  all,  and  if  so  in  what 
tnanner.    {Ait^y  Oen.  t.  Iron  Manufa&g  Co.,  2  Beav.  313, 
329.)    As  before  remarked,  all  compromises  made  by  the  at- 
torney general  with  the  next  of  kin,  are  approved  of  and  adopt- 
ed by  the  court.    (Atty  Gen.  v.  Andrew,  3  Ves.  633.   Andrew 
T.  Merch.  Taylor^  Go.  7  Ves.  223.)    These  cases  have  refer- 
ence to  the  same  charity  which  was  carried  from  Cambridge 
to  Oxford  cy  pres,  and  an  arrangement  iiras  made  with  the 
residuary  l^atee  by  which  he  should  have  a  certain  portion 
of  the  funds  giyen  in  charity.    The  court  made  the  decree  ac- 
cordingly, on  the  consent  of  the  attorney  general,  giving  only 
about  one-third  of  the  fund  to  charity,  and  the  other  two- 
thirds  to  the  residuary  legatee  and  next  of  kin.    (See  also 
Attorney  General  v.  Bishop  of  Oxford,  1  Bro.  Ch.  0. 444,  n.; 
Wheatley  Church,  Boyle  on  Charities,  150.)    Lord  Eldon  in 
Moggridge  v.  TTMckweU,  hints  at  a  distinction  between  the 
cases  where  the  king's  sign  manual  is  obtained,  and  where  it 
is  sent  to  a  master  for  a  scheme.    It  would  seem  to  be  that  the 
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Ib^mer  is  raorted  to  when  there  is  no  olject  of  oharity  indi^ 
eated,  bat  a  genend  intent  to  giye  in  charity ;  but  when  the 
execntion  is  to  be  bjr  a  trostee,  with  general  or  some  objects 
pointed  out,  then  the  court  will  take  the  adminifitration  of 
the  troBt.  Bat  this  rok  is  not  onifonn,  as  he  shows.  The 
distmction  is  a  mere  matter  of  practioey  and  is  a  rale  which  is 
infringed  npon  by  the  ooort  in  England  daily.  The  cases 
cited  by  Lord  Eldon  show  this,  and  the  following  cases  de- 
cided since  his  time  equally  show  it:  (JDenyer  v.  Druee, 
cUedj  3  Harcy  191-4,  n.  a.  Att^y  Oen.  v.  Londonderry,  cited 
8  Hare,  191-4,  n.  2  Bhdf,  on  Mart.  273,  8.  G,  Felon  v. 
RuBseU,  4  Irish  Eq.  Bep.  701.  Atey  Oen.  y.  Fletcher,  6  Lato 
J.  N.  S.  cA.  75.  2  Shelf,  on  Mort.  537,  S.  C.)  In  each  of 
these  cases  there  was  a  trustee  appointed  by  the  testator,  and 
yet  the  disposition  was  by  the  sign  manual.  And  Lord  El- 
don, in  Paice  v.  Canterbury,  (14  Vea.  372,)  held  as  he  did 
in  Moggridge  t.  ThackwM,  that  in  such  a  case  the  disposi- 
tion was  to  be  by  a  scheme  before  a  master.  But  when  the 
king  prepares  the  scheme  or  plan  of  the  charity  by  sign  man- 
oal,  it  rarely  goes  beyond  the  mere  nanung  of  the  object.  K 
any  thing  further  is  necessary  to  the  scheme  (as  a  quasi  char- 
ter,) it  goes  back  to  the  masteir  to  prepare  the  same,  as  was 
done  in  the  Attorney  General  t.  Syderfin,  (1  Vem.  224)  It 
would  seem,  therefore,  that  the  distinction  taken  in  these  cy 
pres  cases,  between  those  where  a  trustee  of  the  fund  is  named 
by  the  testator,  and  where  there  is  not,  is  ideal,  and  not  uni- 
ferm  or  established.  In  every  such  case  (that  is,  in  the  cy 
pres  dass  of  cases  above  referred  to,)  where  the  testator  has 
substituted  the  discretion  of  a  third  person  for  his  own  will, 
as  to  the  disposal  of  the  fund  in  chariiy,  the  moment  this  dis- 
cretion becomes  extinct,  the  testator  as  to  this  extent  becomes 
intestate,  as  before  shown.  The  property  therefore  vests  at 
once  in  the  heir  or  next  of  kin.  (Fontain  v.  Bavenel,  supra.) 
That  in  every  such  case  the  testator  in  fact  is  intestate,  and 
the  property  is  vested  in  the  heir  or  next  of  kin,  the  ablest 
English  chanoellora  have  conceded,  and  that  it  is  only  by  the 
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esterase  of  ihe  arbitrary  power  by  the  sign  manual,  or  by  a 
sdieme  to  be  framed  by  a  master,  that  they  have  been  de- 
priyed  of  their  estates  and  the  same  taken  for  charity ;  yet 
we  have  seen,  that  so  seriously  has  t^e  injustice  of  this  pro- 
oednre  pressed  npon  those  who  have  thus  declared  the  law, 
and  administered  this  system,  that  provision  has  often  been 
made  for  the  next  of  kin,  by  allowing  them  to  retain  in  some 
cases  one-third  of  the  fond,  held  to  be  given  in  charity, 
mther  the  whole  was  given  or  none,  and  no  severer  oommenr 
tny  on  this  system  could  be  urged  than  the  gross  inconsist*- 
oncy  thus  manifested  in  its  administration.  It  is  but  a  few 
yeara  since  the  ablest  of  the  English  chancellors  doubted  if 
this  system,  so  fuU  of  absurdities,  contradictions  and  injust- 
ice, had  really  been  fiistened  upon  their  jurisprudence.  Lord 
Thurlow,  in  the  great  case  of  Moggridge  v.  Thaekwdl,  so 
often  referred  to,  held  himself  bound  by  precedent  to  make 
the  decree  which  he  did.  But  Lord  Boslyn  (late  Lord  Loughr 
borough)  when  the  cause  was  brought  on  before  him  for 
further  directions  upon  the  master's  report,  ordered  it  to  be 
reheard,  observing  what  was  eminently  true,  that  to  carry  out 
that  scheme,  and  make  it  a  decree,  would  be  ^^  making,  not 
oonstruing  a  wiU.''  (7  r6«..36,  49.  Ctyimad  arguendo.) 
When  the  case  came  on  for  rehearing,  before  Lord  Eldon, 
(7  Fes.  36,)  he  avowed  that  he  was  shocked  at  the  doctrine, 
{Id.  68,  87 ;)  and  that  to  affirm  that  decree,  was  in  fact  arbi- 
trarily making  a  will  for  the  testatrix,  (Id.  68,  83,  87,)  and 
divesting  the  next  of  kin  of  a  fund  now  vested  in  them.  He 
said  it  was  a  '^surprise  upon  the  testatrix,"  (Id  68 ;)  and  that 
he  had  for  the  past  ten  years  believed  that  in  the  event  which 
had  happened,  the  testatrix,  as  to  the  fund  in  question,  had 
died  intestata  {Id  83,  87.)  It  should  be  borne  in  mind 
that  for  seven  years  of  this  period  he  had  himself  been  attor- 
ney general,  and  had  doubtless  become  fiuniliar  with  this  case, 
and  the  rights  of  the  crown,  if  anjc,  to  interfere  with  the 
fimd  in  question ;  yet,  out  of  respect  to  Lord  Thurlow,  and 
what  seemed  to  him  to  be  the  weight  of  authority,  he  was 
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'^lelactaiily  driven''  to  confirm  the  decree.  He  observed, 
^'whatever  the  hoiue  of  lords  may  think  proper  to  do  upoti  a 
review  of  these  cases,  it  is  much  fitto:,  if  they  are  to  be  de- 
parted from,  that  they  should  be  departed  from  by  Ihe  aa- 
thority  in  the  last  resort,  than  by  an  individual  judj^e  sittii^ 
here  /'  and,  at  the  conclusion,  he  adds :  ^^If  this  steange  doc- 
trine, as  I  should  have  called  it,  if  I  had  sat  here  two  caiturks 
ago,  that  you  can  find  a  charitable  purpose  in  a  purpose  that 
is  to  fail  altogether,  can  be  shaken,  I  can  do  no  more  than  to 
allow  them  to  go  to  a  higher  tribunal"  But  so  little  was  he 
satisfied  with  this  decision,  that  more  than  twelve  years  after 
(A.  D.  1815,)  in  MiOb  v.  Farrn^,  (19  Vea.  483-6,)  before  re- 
ferred to,  he  says  in  reference  to  this  decision  that  it  was  '^a 
case,  that  bound  by  precedent,  I  decided  as  much  against  my 
inclination  as  any  act  of  my  judicial  life." 

Notfdthstanding  all  this,  courts  in  New  York  are  called 
upon  to  sustain  this  strange  doctrine,  to  make  wills,  not  to 
construe  them ;  to  adopt  as  a  rule  of  law  here,  and  as  a  cour 
trolling  precedent,  a  decision  which  the  learned  chancellor  who 
made  it  was  reluctantly  driven  to  make ;  to  affirm  and  approve 
a  case  so  full  of  injustice,  inconsistency^  and  aduowledged 
wrong.  Such  principles,  thus  enunciated,  and  upon  such  con- 
siderations, do  not  commend  themselves  to  my  mind,  or  carry 
with  them,  any  authority,  how  great  soever,  and  how  leatned 
may  be  the  source  from  which  they  emanate.  They  hare  been 
repudiated  by  the  highest  court  known  in  eur  land,  and  it  is 
there  stated  that  it  is  not  known  that  tiiey  have  been  recog- 
nized  anywhere  in  this  country.  {See  Fowkm  v.  BaveMl^ 
suprayp.  387,  8.)  I  have  be^  unable  to  find  any  sanction 
given  to  them  by  any  court  in  this  stata 

It  follows,  we  think,  from  these  considerations,  that  this 
court  can  derive  no  aid  or  authority  for  its  action  in  this  case, 
fiY>m  the  cases  cited,  and  numerous  otheHs  iti  England,  where 
the  charity  has  been  e^cuted  by  sign  manual,  or  by  the  court 
carrying  out  the  doctrine  of  the  cy  pres  execution  of  testa- 
mentary bequests. 


ISnSW  YORE— MAY,  1808.  209 


BMknuui  9.  The  People. 


The  azecators  in  thiB  case,  to  whom  the  tmstfl  in  reference 
to  the  dispenBary  were  confided^  having  renounced,  the  trust 
fiiilfl  for  the  reasons  and  considerations  suggested,  and,  as  this 
court  cannot  exercise  the  power  of  cy  prea  execution,  and 
frame  a  scheme  to  cany  out  a  radically  imperfect  and  indefi- 
nite execution,  it  consequently  follows,  as  to  sUch  portion  of 
the  estate  of  the  testator  as  is  involved  in  such  disposition, 
that  he  died  intestate.  It  follows  farther,  that  such  portions 
did  not  &U  into  the  residue  of  his  estate,  as  has  already  been 
attempted  to  be  shown,  and  that  they  did  not  pass  by  the  dis- 
position of  the  overplus,  on  the  supposition  that  such  dispo- 
sition was  legal  and  can  be  upheld,  has  already,  it  is  believed, 
been  establidied. 

We  come  now  to  consider  the  last  disposition  made  by  the 
testator,  in  his  codicil  of  October  13,  1838.  By  this  codicil, 
he  bequeaths  to  his  executors  in  trust,  all  the  residue  of  his 
estate,  to  pay  and  apply  the  same  in  such  sums,  and  at  such 
tmtie  and  times,  as  they  shall  think  fit,  to  one  or  more  societies^ 
for  the  support  of  indigent  respectable  persons,  ^^  hereby  in^ 
tending  to  give  to  my  executors  full  discretionary  power  as  to 
the  disposition  of  the  same,  but  so  that  the  same  shall  be  ap^ 
plied  to  objects  of  charity."  If  this  be  a  general  indefinite 
charitable  purpose,  as  it  seems  to  me  it  is,  without  fixing 
itsdf  on  any  particular  object,  the  disposition  in  England 
would  be  by  the  king  by  the  sign,  manual ;  and  no  such  power 
existing  here,  it  is  void,  and  the  estate  goes  to  the  next  of  kin. 
But  if  it  be  a  gift  to  trustees  with  general  or  some  object 
pointed  out,  then  in  England,  upon  the  distinction  asserted  by 
Lord  EldoUj  that  the  discretion  as  to  objects  being  lefb  to  the 
executors,  and  they  having  refused  to  accept,  the  court  will 
act,  it  would  be  executed  by  the  exercise  of  the  cy  pres  potaery 
by  the  framing  of  a  schema  for  the  charity.  If  it  has  been 
shown  that  no  such  power  is  vested  in  this  court,  then  it 
equally  foUows  that  as  to  this  bequest  the  testator  died  intes- 
tate, and  the  estate  goes  to  the  next  of  kin.  In  this  view, 
this  case  is  not  unlike  that  of  Moggridge  v.  Tliaclcwdlj  the 
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estate  there  being  given  to  Yaflton,  the  tnutee  having  ndorly 
the  same  diflcretionary  power  as  the  e[Kecutor8  in  this  case. 
Yaston  havii^  died,  it  was  held  a  case  for  the  exeroise  of  the 
cyjpres  power,  and  the  charitable  intent  was  thns,  in  port, 
executed.  Here  the  trustees,  in  whom  this  discretionaiy  power 
was  reposed,  have  renounced  their  trust,  and  if  we  had  the 
same  powers  as  the  court  of  chancery  of  En^and,  we  could 
follow  in  its  footsteps.  But  this  case  is  even  mi^e  like  that 
of  AUomey  Generai  v.  Andrew^  (3  Veaeff,  633^)  where  the 
trustees  of  the  charity  refused  to  accept,  and  that  was  heid  to 
be  a  case  for  the  exercise  of  the  cy  prea  power.  It  was  the 
will  oi  this  testator  that  the  persons  named  by  him  should  be 
the  almoners  of  his  bounty.  They  have  reftised  to  accept  that 
trust  His  will,  therefore,  fails.  It  is  as  though  he  had  made 
none,  and  I  think  it  clear,  from  authority,  and  it  m  certainly 
sound  in  principle,  that  this  court  has  no  right  or  power  to 
make  a  will  for  him,  by  means  of  a  scheme,  or  by  any  other 
process  or  machinery.  Quod  voluit  turn  dixU,  The  reasoning 
in  Fofdain  v.  Bavenel  is  to  my  mind  conclusive  on  this  point 

But  it  was  contended  on  the  aigument  that  we  were  to  re- 
gard these  as  bequests  to  the  societies  indicated^  f(Nr  chaiitabfe 
purposes,  and  therefore  we  should  decree  payment  to  them. 
In  this  view  these  difficulties  present  themselves : 

First.  Taking  the  whole  clause  together,  as  before  remark- 
ed, it  is  a  bequest  to  charity  generally,  indicating  a  general 
indefinite  charitable  purpose,  and  must  so  remain.  The  dis* 
oretion  of  the  executors,  which  was  to  give  this  g^eral  indefi- 
nite charitable  purpose  locality  and  precision,  in  otiber  words, 
to  point  out  the  object  of  the  charity,  is  gone,  and  can  Mver 
be  exercised. 

Secondly.  If  the  societies  indicated  be,  as  was  insisted  on, 
the  real  beneficiaries,  who  is  to  say  what  societies,  and  where 
located  ?  Not  the  lightest  intimation  is  given  in  the  will  on 
this  subject,  and  those  to  whom  the  discretionary  power  of  selec- 
tion was  given,  having  refiised  to  accept  the  trust,  consequently 
the  will  of  the  testator  is  defeated.    Seecaseof  jFemoJe^MO- 
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dation  <tf  New  York  v.  Beekman,  (21  Barb.  565 j)  where  this 
ooart  lield  that  under  this  bequest,  there  was  no  known  cestui 
que  trust ;  that  the  wiU  gave  to  the  trustees  full  discretioii** 
aiy  power  as  to  the  execution  of  the  same,  and  that  in  the 
exercifle  of  this  power,  they  were  not  restricted  to  any  territory 
or  country. 

Bat  assume,  as  was  urged,  that  the  societies  indicated  -were 
Cftgtamei  societies  for  the  support  of  the  indigent,  especially 
females  and  orphans,  it  is  conceded  that  we  have  such  in  ihis 
state,  and  in  other  states,  corporate  and  unincorporate.  Aieh 
smning  the  latter  as  the  ones  indicated,  then  we  have  the 
jMinciples  settled  by  the  court  of  Appeals  in  the  case  of  Otoena 
Y.  The  Methodist  Missionary  Societyy  as  applicable  to  this 
bequest  In  that  case  the  society  was  the  legatee  to  which 
the  bequest  by  Owens  was  intended  to  be  made ;  and  the  only 
question  was,  whether  a  bequest  to  such  an  association  was 
valid.  It  was  unincorporated  at  the  time  the  bequest  was 
made,  but  incorporated  subsequently.  It  was  held,  however, 
that  the  drcumstance  made  no  differenca  In  the  opinion  of 
the  court,  it  is  said,  that  for  the  appellants,  the  society,  two 
pointa  were  made  which  are  directly  in  conflict  ^^  It  is  in- 
sisted, Firs^.  That  the  bequest  to  the  missionary  society  is 
absolute,  and  not  qualified  or  limited  by  any  trust  whatever ; 
and  Secondly.  That  it  is  valid  as  a  charity.  These  two 
positions  are  inconsisteint,  and  cannot  stand  together.  Noth« 
ing  is  a  charity,  in  a  legal  sense,  except  what  is  limited  to 
some  charitable  use.  But  if  this  bequest  is  unaccompanied 
by  any  trusty  the  fond  might  be  appropriated  by  the  associa- 
tion to  the  establishment  of  a  gaming-house,  or  any  other 
immoral  purpose;  or  it  might  be  distributed  among  and 
pocketed  by  its  members.  An  ohsolvte  gift  or  bequest  to  an 
uiunoorporatod  missionary  society  is  no  more  ^  a  charity'  than 
an  absolute  gift  to  an  individual  In  legal  contemplation, 
'diarity'  and  ^charitable  use,'  are  convertible  terms,  and 
there  can  be  no  charitable  use  without  a  trust  To  deny  that 
'tfua  bequest  was  aocompauied  by  a  trust,  therefore,  is  to  deny 
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that  the  law  <^  charitable  nses  applies  to  this  case,  and  ihifl, 
of  connie,  is  to  deny  the  validity  of  the  bequest.  Nothing  is 
better  settled  than  that  a  devise  or  bequest  to  an  unincorpo- 
rated association  is  in  general  void,  as  well  in  equity  as  at 
law.  It  is  only  by  virtue  of  that  peculiar  jurisdiction  exer- 
cised by  courts  of  equity  in  r^ard  to  charitable  uses  that 
such  bequests  have  ever  been  sustained.  To  uphold  this  be- 
quest, therefore,  it  is  indispensable  to  maintain  that  the  mis- 
sionary society,  if  sucoessM  in  obtaining  the  fund  in  question, 
would  be  bound  to  appropriate  it  to  some  pious  or  charitable 
use.  If  then  a  bequest,  uncuxompanied  by  any  dengnaHon 
of  the  purposes  to  which  it  is  to  be  applied,  be  made  to  a  so- 
ciety whose  name  and  public  acts  indicate  that  its  ob}eotB  ars 
religious  or  charitable,  there  is  an  implied  trust  whidi  limits 
the  use  to  such  objects.  When  the  bequest  is  to  a  corpora- 
tion, because  the  objects,  purposes  and  powers  of  the  corpora- 
tion being  in  all  cases  more  or  less  clearly  defined  by  its 
charter,  the  bequest  may  fairly  be  presumed  to  have  been  in- 
tended for  those  specific  objects.  But  we  have  no  such  cri- 
terion for  ascertaining  the  nature  and  purposes  of  a  volun- 
tary association.  They  may  be  pious  to-day  and  impious 
to-morrow.  There  is  no  law  to  prevent  or  restrain  such 
changes."  For  these  reasons  the  bequest  in,  that  case  was 
held  void.  In  the  present  case  no  attempt  ever  was  made  to 
show  that  these  societies,  if  successful  in  obtaining  these 
moneys,  would  be  bound  to  appropriate  them  to  any  pious  or 
charitable  use.  The  bequest  is  unaccompanied  by  any  desig- 
nation of  the  purposes  to  which  it  is  to  be  applied.  No  im- 
plied trust  would  be  created,  and  these  funds  might  be 
appropriated  to  the  establishment  of  a  gaming  house^  or  any 
other  immoral  purpose,  or  it  might  be  distributed  among 
and  be  pocketed  by  the  members.  '^There  is  no  law  to  re- 
strain such  changes.''  Upon  the  principles  settled  by  the 
court  ci  appeals,  and  the  authority  of  tiiat  case,  these  be- 
quests to  these  societies  cannot  be  sustained.  But  assuming, 
as  it  was  also  uiged  on  the  argument,  that  from  tiie  context 
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of  the  will  it  appears  that  it  was  the  intention  of  the  testator 
to  designate  incorporated  societies,  and  that  this  conrt  was 
honnd  to  assume  that  he  intended  incorporated  societies,  the 
inquiry  presents  itself,  how  can  the  bequests  be  maintained  in 
the  absence  of  the  designation  of  any  societies,  and  any  evi- 
dence of  the  powers  conferred  on  them  by  their  acts  of  in- 
corporation ? 

In  WiUiama  v.  WHHamSy  the  bequest  to  the  religious  cor- 
poration was  sustained  upon  the  ground  that  it  was  au- 
thorized by  its  act  of  iacorporation  to  take  for  the  use  of  the 
church.  Denio,  J.,  says :  ^^  The  class  of  corporations  to  which 
the  legatee  in  this  case  belongs,  are  authorissed  by  the  statute 
to  purchase  and  hold  real  and  personal  estate,"  for  the  use  of 
such  congr^ation  or  society,  by  §  4  of  the  act  to  incorporate 
religious  societies ;  and  on  this  ground  the  conveyance  to  St. 
element's  church  was  upheld  by  the  superior  court,  and 
doubtless  by  the  court  of  appeals ;  and  we  have  seen  in  the 
case  of  Owens,  that  significance  was  attached  to  the  &ct  that 
in  that  case  the  bequest  was  not  to  an  incorporated  society. 
Bnt  we  have  no  ground  to  assume  that  these  bequests  were 
intended  for  incorporated  societies,  or  that  the  executors,  in 
the  exercise  of  their  discretionary  power,  would  have  selected 
inoorporated  societies ;  or  that  this  court,  in  the  scheme  to  be 
framed,  will  confine  the  bequest  to  incorporated  societies. 
Oonsidering  the  circumstances  under  which  this  codicil  has 
been  made,  and  the  emphatic  condemnation  placed  on  this 
and  similar  dispositions,  made  to  corporations,  by  the  l^isla- 
ture  of  this  state,  since  the  making  of  this  codicil,  this  court 
18  lestrained,  as  well  by  such  expressions  of  the  legislative 
win,  as  by  the  considerations  expressed  by  Lord  Eldon,  in 
Moggridge  y.  ThcuihweJlj  of  his  great  regret  that  he  was  re- 
luctantly driven  to  disappoint  the  natural  expectations  of 
those  who  otherwise  would  receive  the  property  of  the  testa- 
trix, from  extending  by  construction  the  objects  of  these  be- 
quests, or  supplying  any  defects  in  the  attempt  to  commit 
this  natural  injustice.     The  English  statute  of  9  Gko.  2, 
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chapw  S6,  UBually  called  the  mortmain  act,  enacted  ^^that  no 
lands  or  penonal  estate,  to  be  laid  out  in  lands,  shonld  be  given 
or  settled,  to  or  npon  any  person,  bodies  politic  or  corporate,  in 
tmst^  or  for  the  benefit  of  any  charitable  use  whatsoever,  nnless 
the  same  be  created  twelve  calendar  months  before  the  death  of 
the  donor/'  It  is  observed  by  the  learned  writer,  to  whose  work 
reference  has  been  made,  that  ^^  never  indeed,  was  the  spirit 
of  any  legislative  enactments  more  rigoronsly  and  zealonsly 
seconded  by  the  judicature,  than  the  statute  of  9  Goo.  2/' 
(1  Jarman  on  WiUs,  211.)  And  the  reasons  for  this  statute, 
and  the  unvarying  determination  of  the  English  judges  to  up- 
hold it,  are  so  potent,  and  have  been  so  often  eloquently  and 
forcibly  urged,  that  their  recapitulation  is  quite  unnecessary. 
They  are  feuouliar  to  every  member  of  the  profession.  The 
legislature  of  this  state  repealed  the  mortmain  act^  and  it  is 
now  well  established  that  it  was  never  in  force  here.  But 
~Bi^  the  making  of  this  will,  the  legislature  has  passed  a  law 
which,  if  it  had  been  in  force  at  the  death  of  this  testator, 
would  have  decisively  settled  the  question  now  under  consid- 
eration, so  for  at  least  as  any  society  incorporated  under  said 
act  is  concerned.  It  is,  in  substance,  a  re-enaotment  of  the 
mortmain  act,  so  &r  as  it  relates  to  benevolent,  charitable, 
scientific  and  missionaiy  societies.  It  is  found  in  the  6th  sec- 
tion of  the  general  act  authorizing  the  incorporation  of  such 
societies,  passed  April  12, 1848,  {Law9  of  1848,  p.  447,)  and 
it  is  as  follows :  ^'Any  corporation  formed  under  this  act  shall 
j  be  capable  of  taking,  holding  or  receiving  any  property,  real  or 
^  personal,  by  virtue  of  any  devise  or  bequest,  contained  in  any 
-  last  will  or  testament  of  any  person  whatsoever,  the  dear  an- 
!  nual  income  of  which  devise  or  bequest  shall  not  exceed  the  sum 
I  often  thousand  dollars ;  provided  no  person  leaving  a  wife,  or 
child,  or  parents,  shall  devise  or  bequeath  to  such  institution 
'  or  corporation,  more  than  one-fourth  of  his  or  her  estate^ -after 
!  the  payment  of  his  or  her  debts,  and  such  devise  or  bequest 
shall  be  valid  to  the  extent  of  such  one-fourth.  And  no  such 
I  devise  or  bequest  shall  be  valid  in  any  toiU,  which  shall  not 
I  have  been  made  andexecuted  at  least  two  months  btfore  the 
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death  of  the  testator."  The  learaed  author,  on  equity  juris- 
prudence, says  that  'Hhis  provision  was  made  to  guard 
against  improvident  testamentary  disposition  of  property  by 
persons  in  eoctremiSy  in  derogation  of  the  claims  of  near  rel- 
atives." (WiUarcPs  Eq,  Juris,  p.  576.)  The  testator  died 
on  the  20th  of  October,  1838.  The  codicil  containing  these 
bequests  was  made  on  the  13th  of  October  in  the  same  year, 
seven  days  before  his  death.  It  was  made,  therefore,  in  ex- 
tremis^ within  the  time  prohibited  by  the  act  of  the  legisla- 
ture. This  very  case  shows  the  propriety  of  .that  act,  to 
prohibit  the  "  improvident  testamentary  disposition  of  prop- 
erty by  persons  in  extremis,  in  derogation  of  the  claims  of 
near  relatives."  I  have  been  unable  to  find  any  principle 
upon  which  it  can  be  sustained.  The  decisions  of  our  courts, 
the  genius  and  spirit  of  our  institutions,  and  the  express  dec- 
laration of  the  l^islature,  alike  imperatively  forbid  it.         ^ 

I  have  thus  discussed  the  validity  of  these  bequests  in  the 
various  aspects  in  which  they  have  been  presented,  and  in 
none  can  I  find  any  authority  for  maintaining  them,  and 
while  I  differ  with  diffidence  from  the  learned  judge  at  spe- 
cial term,  who  saw  his  way  clear  in  upholding  them,  my  own 
convictions  are  unfaltering  that  they  are  invalid.  I  have  not 
entered  into  the  discussion  which  the  subject  invites,  how 
far  our  statutes,  restraining  perpetuities  and  accumulations, 
would  be  nullified  by  maintaining  these  bequests.  I  have  a 
very  clear  conviction  in  my  own  mind,  that  it  will  be  ulti- 
mately found  that  the  effects  and  provisions  of  these  statutes 
cannot  be  avoided,  by  directing  the  accumulation  of  prop- 
erty real  or  personal,  in  trust  for  religious,  pious,  or  char- 
itable uses.  It  seems  to  me,  that  the  policy  of  our  legislation 
has  been  to  make  real  and  personal  estate  easily  vendible, 
and  that  its  alienability  should  be  restricted  as  little  as 
possible.  That  statutes  which  prohibit  alienation  of  lands 
for  a  longer  period  than  two  lives  in  being  cannot  be 
evaded,  by  devising  them  in  trust  for  a  pious  or  charitable 
use,  and  thus  rendering  them  inalienable  forever.    And  why 
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should  a  man  be  permitted,  bj  devising  his  property  for  the 
benefit  of  poor  relations,  to  keep  it  in  soUdo  for  oentories, 
nay,  forever,  while  in  reference  to  his  own  children,  he  is  not 
permitted  to  keep  it  inalienable  bat  for  two  Uves  in  being  f 
^^  Eleemosynary  corporations,"  says  Shelford,  ^^  are  such  as  are 
constituted  for  the  perpetual  distribution  of  the  free  idms  and 
bounty  of  the  founder  of  them,  to  such  persons  as  he  has 
directed.''  {Treatise  on  Mortmain^  p.  23.)  And  in  Dart" 
mouth  CoOege  v.  Woodward,  (4  Wlieai.  641,  642,)  Ch.  J. 
Manshall  said  that  the  college  was  an  ^^  eleemosynary  insti*^ 
tution,  incorporated  for  the  purpose  of  perpetuating  the 
application  of  the  bounty  of  the  donor,  to  the  specified 
objects  of  that  bounty ;"  and,  further  on  he  said,  that  the 
consideration  of  the  gift  of  the  donor  was,  '^  the  p^petual 
application  of  the  fund  to  its  object  in  the  mode  prescribed 
by  them/'  Lewis  on  Perpetuities  {p.  688)  says,  '^  Lands  thus 
dedicated  to  the  service  of  charity  and  religion,  are  therefore 
practically  inalienable."  The  class  of  corporations  author- 
ized by  statute  to  purchase  and  hold  real  estate  and  personal 
estate,  "  for  the  use  of  such  church,  congregation  or  society," 
are  l^ally  immortal,  and  it  is  the  very  nature  of  contribu- 
tions to  them  to  withdraw  the  subject  of  them  firom  every 
kind  of  circulation.  ^'  In  all  these  cases,"  says  Lewis,  ^^  the 
law  agaiost  perpetuities  is  substantially  superseded  since  the 
exercise  of  the  privilege  conferred  by  the  legislature,  entirely 
withdraws  the  land  alienated  from  commerce  and  circu- 
ktion,"  (p.  708.)  Wright,  J.,  in  Yates  v.  Tates,  {supra, 
appropriately  says,  "  Public  policy  therefore  demands  that 
the  alienation  of  property,  for  any  purpose,  shall  not  be  unrea- 
sonably suspended.  The  legislature  with  the  experience  of 
all  Christian  nations  before  them,  and  with  a  knowledge  of 
the  mischiefs  resulting  from  such  suspension,  have  defined  its 
limits.  It  is  our  duty  to  apply  the  law  though  the  charity 
may  fail  It  were  better  indeed  that  it  should  fail,  than  that 
this  court  should  falter  in  giving  full  effect  to  a  wise  and 
salutary  restriction,"    Again  he  says,  "  Other  yiews  may  be 
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taken  in  connection  with  the  words,  to  show  that  the  legifl- 
latore  intended  to  embrace  public  as  well  as  private  tmsts. 
The  same  mischief  was  to  be  guarded  against  in  i^e  one 
case  as  in  the  other.  The  same  reasons  of  public  policy  were 
applicable  to  each.  If  by  one  executory  devise  or  private 
trust,  the  alienability  of  property  could  be  suspended  and  the 
same  excluded  from  commerce,  so  it  might  be,  and  had  been 
in  times  past  through  the  instmmentality  of  a  public  and 
charitable  trust  Indeed  the  chances  that  it  would  be  in  tiie 
latter  way  was  most  to  be  apprehended ;  for,  apart  from  the 
imposition  that  may  be  successfully  practiced  upon  men  in  a 
dying  hour,  there  is  a  desire  in  human  nature,  evincing  itself 
strongly  in  some,  to  win  in  their  last  moments,  what  per-^ 
haps  they  have  failed  through  life  to  obtain,  the  applause  of 
the  world  as  public  benefactors ;  looking  up  their  property  and 
b^garing  those  connected  with  them  by  the  ties  of  blood,  to 
accomplish  the  end." 

Emott,  J.,  in  McCaughal  v.  Rycm^  {supra^  well  observes : 
**  There  is  nothing,  I  apprehend,  in  the  history  of  this,  more 
than  can  be  found  in  that  of  other  countries,  which  should 
induce  us  to  relax  any  of  the  restraints  thus  imposed  upon 
corporations,  even  if  they  be  ecclesiastical  or  charitable. 
Large  landed  endowments  among  us,  even  for  the  best  objects 
and,  though  supposed  to  be  in  the  best  hands,  do  not  com- 
mend themselves  to  impartial  observers  by  commensurate 
benefits  to  the  state,  their  corporators,  or  the  great  objects  of 
religion  and  beneficence  which  they  may  have  been  created  to 
serve.  If  permitted  they  become  obviously  a  marked  and 
emphatic  exception  to  our  whole  system  of  laws  regulating 
the  ownership,  disposition  and  descent  of  lands,  and  an  ex- 
ception which  is  not  called  for  by  any  necessities  of  society 
or  of  indviduals.  »  o  «  But  if  a  rule  shall  be  intro- 
duced which  shfidl  repeal  the  statutes  of  uses  and  trusts  as  to 
such  devises,  or  make  them  an  exception  to  its  terms,  it  is 
manifest  that  all  those  barriers  will  be  swept  away,  and  those 
provisions,  in  effect,  abolished  at  a  blow.    Of  what  avail  will 
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it  be  to  forbid  a  devise  to  a  corporation  if  the  devise  can  be 
made  to  an  individualrin  trust  for  the  benefit  of  the  corpora^ 
tion  and  be  valid  ?  **  *  *  In  short,  if  I  do  not  miscon- 
strue the  doctrine  which  is  now  earnestly  contended  for  to 
sustain  such  devise  as  that  before  us,  and  which  recent  cases 
of  high  authority  are  supposed  to  favor,  it  would  be  a  mark- 
ed step  backward,  leading  to  the  entire  overthrow  of  the 
entire  settled  policy  of  the  state  upon  these  questions.  I 
think  such  a  course  must  eventually  bring  after  it  a  retribu* 
tion  and  a  correction  in  statutes  of  mortmai^,  and  similar 
stringent  measiures.  The  evils  at  which  these  are  aimed  are 
no  less  evils  now  than  they  were  three  hundred  years  ago,  and 
we  can  see  that  all  the  increase  apd  diffusion  of  knowledge 
during  the  past  three  hundred  years  have  been  insufficient  to 
prevent  these  mischiefs  in  our  mother  country,  since  within  a 
hundred  years  it  has  been  found  necessary  to  enforce  the 
policy  of  the  realm  in  this  regard,  and  to  protect  the  interest 
of  the  subject  by  the  present  statute  of  mortmain.  The  mo- 
tives to  which  these  pious  and  charitable  donations,  or  those 
who  ask  them,  appeal,  are  the  most  powerful  in  the  human 
heart,  and  the  time  when  they  are  generally  called  into  action 
is  the  moment  of  greatest  sensibility  to  religious  hopes  and 
fears,  and  to  the  assumed  or  admitted  power  of  those  who 
wield  them,  accompapied,  we  may  often  apprehend,  by  an 
unjust  indifference  to  other  claims  of  greater  merit,  and  at 
least,  equally  pressing  necessity.  If  the  state  is  to  exercise 
any  control  over  the  tenure  and  disposition  of  the  property 
and  especially  the  landed  property  of  its  citizens,  I  am  con-r 
vinced  that  here  is  not  the  point  at  which  that  control  is 
to  be  laid  aside  or  relaxed.  It  is  impossible  not  to  be  remind- 
ed by  this  controversy  to  exempt  charities  from  our  law  of 
trusts ;  how  uses  were  originally  borrowed  from  the  civil  law 
by  ecclesiastics,  to  evade  the  restrictions  in  the  English  law, 
upon  their  acquisition  of  lands,  and  of  the  long  struggle 
and  the  continued  exhibition  of  clerical  ingenuity,  of  ju- 
dicial assumption,  and  of  legislative  restriction,  in  English 
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legal  history,  in  which  this  contiplTanoe  made  so  prominent  a 
feature.  The  introduction  or  the  restoration  of  charitable  uses, 
as  an  exception  to  our  explicit  and  universal  statutorjr  rules 
limiting  trusts  in  lands,  would  be,  it  seems  to  me,  just  as 
plain  an  evasion,  not  only  of  that  statute,  but  in  effect  of 
others  to  which  I  have  referred,  as  can  be  found  contrived  by 
judges  or  lawyers  in  all  that  history. 

I  think  it  would  be  an  unnecessary^  as  well  as  an  unhappy 
departure  from  both  the  spirit  and  letter  of  our  laws.  There 
is  no  charity  which  cannot  obtain  the  benefits  of  a  charter  to 
promote  its  objects,  and  religious  [benevolent,  charitable,  sci- 
entific and  missionary]  societies  are  permitted  to  become 
incorporate,  simply  by  the  observance  of  certain  forms.  The 
right  to  hold  lands  and  receive  their  income  is  thus  conferred^ 
and  at  the  same  time  regulated  and  restricted;  and  it  is 
enough  for  all  purposes  of  private  bounty,  as  well  as  for  the 
higher  object  of  the  public  good,  that  gifts  should  be  made 
directly  to  those  bodies,  under  the  control  of  the  law^  and 
within  Us  wise  limitations^' 

I  need  but  to  add  that  these  views,  so  eloquently  and  con- 
clusively urged  by  this  learned  judge,  meet  with  my  hearty 
concurrence  and  cordial  approval.  I  regard  them  as  funda- 
mental in  the  administration  of  this  branch  of  our  jurispru- 
dence, and  the  maintenance  and  perpetuity  of  these  principles 
as  vital  to  the  welfare,  happiness,  and  prosperity  of  the  state. 
The  legislature  has  declared  its  policy  in  this  regard,  and  it  is 
the  imperative  duty  of  the  judiciaiy,  in  my  judgment,  to  sec- 
ond this  policy  with  the  same  zeal  and  earnestness  that  the 
English  judges  did,  in  reference  to  the  mortmain  act  of  that 
kingdom,  and  not  present  the  example  so  little  worthy  of 
imitation,  exhibited  at  an  earlier  period  of  its  history,  in  de- 
vices and  contrivances  to  evade  and  render  inoperative  the 
statutes  restraining  the  acquisition  of  lands  by  ecclesiastical 
establishments. 

The  principles  I  have  declared  dispose  of  this  case,  the  be- 
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quest  of  $6000  in  trasty  to  ptirchase  a  fann  for  the  benefit  of 
the  children  of  the  testator's  sister.  That  bequest  seems  to 
me  clearly  void  because  it  is  a  trust  not  authorized  hj  our 
statutes  of  uses  and  trusts,  and  is  also  void  as  unlawfully 
Buspending  the  power  of  alienation  for  more  than  two  lives. 

The  judgment  of  this  coiirt  will  be^  that  the  decree  of 
judgment  of  the  special  term  be  reversed,  except  that  part 
of  it  which  declares  the  bequest  of  $6000  in  trost  to  pur^ 
chase  a  fiirm,  &c.  void.  That  the  testator  died  intestate  as 
to  all  his  real  and  personal  estate,  except  that  specifically 
given  and  devised,  and  that  the  residue  thereof,  being  wholly 
personal  estate,  goes  to  the  next  of  kin,  to  be  paid  over  to 
them  in  due  course  of  administration.  That  a  judgment  be 
entered  accordingly ;  and  that  the  costs  of  all  parties  to  this 
suit,  with  a  reasonable  allowance  for  counsel  fees,  to  be  cer- 
tified by  one  of  the  justices  of  this  court,  be  paid  by  the  ad-* 
ministrator,  out  of  the  funds  of  the  estate. 

[Nbw  Tobx  G^BirBBAL  TbMM,  May  8, 1868.  Dtmfies,  CUrke  and  auOkeHmd, 
Jiutioet.] 


Eliza  Ann  CROPSEt,  by  her  next  fiiend,  vs.  Peteb  B« 
SwsBNEt,  public  administrator,  &o. 

The  abolitlani  in  words,  of  the  distinction  between  actions  at  law  and  snita 
In  equity,  hj  the  code,  was  not  intended  to  bitfak  up  the  well  settled 
Amdamental  principles  and  limits  of  common  law  and  equitable  jorisdic- 
tioo,  and  open  to  cotirts,  as  pn^r  subjects  of  judicial  discretion,  a  daaa 
of  moral  wrongs,  or  misfortunes,  not  previously  the  legitimate  subjacti  of 
legal  or  equitable  investigation  or  redress. 

Nor  was  the  abolition  of  the  form$  of  advm  intended  to  create  or  Joatiiy 
norel  and  unprecedented  eau$e$  of  action. 

In  an  action  upon  an  implied  assumpsit,  although  it  is  no  longer  neoesBaiyfor 
the  plaintiff  to  allege,  in  his  complaint,  any  promise  on  the  part  of  tbb  de- 
fendant, yet  he  must  ttaU  faeU  which,  if  true,  would,  prior  to  the  code, 
bare  authorised  him  to  allege,  and  the  court  to  infer,  a  promise  on  the  pari 
of  the  defendant. 
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A  wiOBMm  who  bae  lived  with  a  man  tm  his  wife,  soppoeing  h&ntUt  to  be 
socb,  cannot,  on  diacoTering  that  the  marriage  between  them  was  Toid, 
recover  for  her  senrices,  upon  an  implied  promise  to  pay  for  them. 

APPEAL  from  an  order  made  at  a  special  term,  overruling 
a  demurrer  to  the  complaint.  The  action  was  brought 
by  the  plaintijff  to  recover  for  semces  rendered  by  her  for 
James  Ridgeway,  deceased,  in  his  lifetime,  while  she  and 
Bidgeway  were  living  together  as  husband  and  wife,  and  sup- 
posing themselves  to  be  such,  in  pursuance  of  a  marriage  valid 
in  point  of  form.  The  marriage  afterwards  turned  out  to  be 
void,  however,  in  consequence  of  RidgeWay  having  a  previous 
wife,  living  at  the  time.  The  material  statements  of  the 
complaint  are  detailed  in  the  opinion  of  the  court,  (a)  The 
defendant,  who,  as  public  administrator,  administered  upon 
the  estate  of  Ridgeway,  after  the  death  of  the  latter,  demur- 
red to  the  complaint,  on  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

By  the  Court,  SuTHEBtAND,  J.  Unless  the  code,  by  abol- 
ishing the  distinction  between  actions  at  law  and  suits  in 
equity^  and  the  forms  of  such  actions  fi^d  suits,  and  of  plead- 
ings theretofore  existing,  intended  to  initiate,  and  has  initi- 
ated new  principles  of  law,  by  which  a  class  of  rights  fi^d  of 
wrongs,  not  before  the  proper  subjects  of  judicial  investiga- 
tion and  remedy,  can  now  be  judicially  investigated  fi^d  rem- 
edied, the  &cts  stated  in  the  plaintiff's  complaint  in  this 
action,  do  not  constitute  a  cause  of  action,  and  the  demurrer 
of  the  defendant  to  that  complaint  is  well  taken.  I  am  not 
aware  that  any  one  has  ever  claimed  for  the  code,  or  charged 
against  the  code,  a  mission,  or  purpose,  so  bold,  novel,  sweep- 
ing and  dangerous.  It  caniiot  be  supposed  that  the  abolition, 
in  words,  of  the  distinction  between  actions  at  law  and  suits  in 
equity,  by  the  code,  was  intended  to  break  tip  the  well  settled 
fandamwtal  principles  and  limits  of  cottinion  law  and  equitable 

(a)  See  CrcpteifY.  Ogdm,  (1  Ani»  238.) 
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jurisdiction,  and  open  to  courts,  as  proper  subjects  of  judicial 
discretion,  a  class  of  moral  wrongs,  or  misfortunes,  not  before 
the  legitimate  subjects  of  legal  or  equitable  investigation  or 
redress.  Nor  can  it  be  supposed  that  the  abolition  of  the 
forms  of  actions  was  intended  to  create  or  justify  novel  and 
unprecedented  causes  of  action. 

Although  the  form  of  the  action  of  assumpsit,  and  of  the 
pleadings  therein,  has  been  abolished,  yet  the  obligation  of 
contracts,  and  the  distinction  between  an  express  and  an  im- 
plied assumpsit  remain ;  and  notwithstanding  the  code,  in  a 
large  class  of  cases,  now  as  before  the  code,  it  is  only  on  the 
theory  of  an  implied  assumpsit,  ^^  inferred  from  the  conduct, 
situation,  or  mutual  relations  of  the  parties,"  that  justice  can 
be  enforced,  and  the  performance  of  a  l^al  duty  compelled. 

It  is  no  longer  necessary,  and  perhaps  not  even  proper  in 
such  a  case,  for  the  plaintiff  to  allege  in  his  complaint  any 
promise  on  the  part  of  the  defendant,  but  he  mvM  state  facts, 
which  if  true,  according  to  well  settled  principles  of  law, 
would  have  authorized  him  to  all^e,  and  the  court  to  infer, 
a  promise  on  the  part  of  the  defendant,  before  the  code.  The 
form  of  assumpsit  is  no  longer  necessary,  or  perhaps  even 
proper,  in  such  a  case ;  but  facts  sufficient  to  raise  it,  and  to 
put  it  on  paper,  were  it  lawful  to  do  so,  are  still  necessary. 

It  follows,  from  what  has  been  said,  that  the  principal 
question  raised  by  the  demurrer  in  this  case  is,  there  being  no 
express  promise  pretended  or  alleged  in  the  complaint,  whether 
the  law  implies  a  promise  from  the  facts  therein  stated. 

The  action  is  foi*  services  rendered  by  the  plaintiff  for  James 
Bidgeway  in  his  lifetime,  while  the  plaintiff  was  standing  in 
the  supposed  relation  of  wife. 

It  is  alleged  in  the  complaint,  that  the  marriage  ceremony 
was  solemnized  in  due  form  of  law,  between  the  plaintiff  and 
James  Bidgeway,  in  1821,  she  believing  that  they  were  law- 
fully married,  and  living  and  cohabiting  with  him  as  his  wife. 
That  on  or  about  the  15th  September,  1821,  proceedings  tvete 
inatitated  in  the  court  of  chanoexyj  of  this  state>  against 
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James  Bidgeway^ .  for  divorce,  by  Catharine  Bidgeway,  to 
whom,  under  the  name  of  Catharine  Dob,  he  had  been  married, 
in  the  year  1812,  and  from  whom  he  had  separated  in  1815. 
That  on  or  about  the  13th  day  of  June,  1822,  a  decree  was 
made,  dissolving  the  marriage  between  the  said  Catharine 
and  James.  That  about  the  summer  of  1825,  the  marriage 
oeremony  was  again  solemnized,  in  due  form  of  law,  between 
the  said  plaintiff  and  the  said  James  Bidgeway.  That  before 
and  at  the  time  of  the  ceremony  of  marriage  in  1825,  the 
plaintiff  was  informed,  and  believed,  that  the  said  James 
Bidgeway  was  competent  to  contract  marriage  with  the 
plaintiff,  and  that  no  impediment  existed,  and  that  the 
plaintiff  believed  that  the  marriage  was  valid  until  after  the 
death  of  James  Bidgeway.  That  from  the  time  of  the  first 
marriage  ceremony  until  James  Bidgeway's  death,  in  1847, 
the  plaintiff  and  the  said  James  lived  and  cohabited  to- 
gether as  husband  and  wife,  and  were  known  and  reputed  as 
such.  That  at  the  time  of  the  first  marriage  ceremony, 
James  Bidgeway  was  a  carpenter,  and  posneBsed  of  property 
not  exceeding  $1000  in  value.  That  the  plaintiff,  in  addition 
to  her  ordinary  household  duties,  and  the  usual  care  and  man- 
agement of  the  domestic  affairs  of  James  Bidgeway,  labored 
to  promote  the  success  of  his  undertakings,  and  to  procure 
the  means  of  defraying  the  household  expenses,  and  in  the 
conduct  and  management  of  the  domestic  affairs  practiced 
the  utmost  economy.  That  the  said  James  was  successful  in 
his  business,  and  accumulated  a  fortime,  which,  at  the  time 
of  his  death,  amounted  to  $150,000.  That  during  the  en- 
tire period  the  plaintiff  so  lived  and  cohabited  with  James 
Bidgeway,  she  had  the  entire  management  of  his  domestic 
affairs,  and  labored,  by  industry,  economy,  care  and  atten- 
tion to  her  duties,  to  promote  his  interests  and  success ;  and 
that  it  was  owing  to  her  efforts  that  he  was  enabled  to  accu- 
mulate so  much  property.  That  during  the  same  period  she 
bore  unto  him  twelve  children,  eight  of  whom  are  living. 
That  prior  to  the  marriage  of  James  Bidgeway  with  Catha- 
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rine  Dob,  he  had  once  been  married,  and  had  isstle  by  both 
marriages.  That  one  child,  Eliza  Ann,  wife  of  Jeremiah 
Bowland,  and  one  grandchild,  George  W.  Bidgeway,  surviv- 
ing issue  of  his  deceased  son  Joseph,  the  issue  of  his  first 
marriage ;  and  one  grandchild,  the  sole  surviving  issue  of  a 
daughter  by  his  second  marriage,  claim  to  be  the  only  lawful 
heirs  of  James  Bidgeway,  and  entitled  to  his  estate. 

The  plaintiff  claims  that  the  services  rendered  by  her  to 
James  Bidgeway,  in  and  about  the  management  of  his  house- 
hold affairs,  and  otherwise,  as  in  the  complaint  set  forth, 
were  rendered  at  his  request,  and  were  reasonably  worth  forty 
thousand  dollars :  and  demands  judgment  for  that  sum,  with 
interest  from  2l8t  Nov.  1847.  It  is  not  alleged  in  the  com- 
plaint that  James  Bidgeway,  in  his  lifetime,  ever  knew  or  sup- 
posed, after  the  last  marriage  ceremony,  that  the  plaintiff  was 
not  his  lawful  wife ;  nor  is  it  alleged  that  when  his  first  sup- 
posed marriage  with  the  plaintiff  took  place,  he  knew  that  his 
wife  Catharine  was  living,  and  he  unable  to  contract  a  legal 
marriage  with  the  plaintiff 

No  doubt,  from  the  time  of  the  first  marrii^  ceremony  to 
the  institution  of  the  suit  for  divorce,  and  from  the  time  of 
the  second  marriage  ceremony  until  his  death,  James  Bidg- 
way  and  the  plaintiff  both  supposed  they  were  lawfully  mar- 
ried, and  that  he  lived  and  died  supposing  the  plaintiff  was 
his  lawful  wife.  Now,  after  his  death,  upon  the  assumption 
that  his  supposed  marriage  was  not  legal,  will  the  law  permit 
us,  or  authorize  us,  to  turn  this  supposed  relation  of  husband 
and  wife  into  the  relation  of  master  and  servant,  and  thus  in- 
fer or  imply  a  promise  on  the  part  of  James  Bidgeway,  in  his 
life,  to  payy  and  an  expectation  on  the  part  of  the  plaintiff  to 
receive  pay y  for  the  services  rendered  by  the  plaintiff  while  so 
standing  in  the  supposed  relation  of  husband  and  wife  ?  The 
very  ground  upon  which  the  plaintiff 's  case  appeals  so  stroi^y 
to  the  sympathies  of  the  court,  forbids  any  such  fiction,  infer- 
ence, or  implication.  Her  own  (no  doubt  truthful)  story  of 
her  long,  devoted^  fiuthM  love,  and  services,  as  a  toi/e  and 
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fnatheTy  will  not  permit  us  to  say  that  she  ib  legally  entitled 
to  receive  pay  for  those  services  a«  a  servant. 

True,  the  law  will  not  presume  that  work  or  labor  performed 
U8  a  aervant  or  laborer,  was  voluntary,  and  performed  with-* 
out  any  view  to  compensation ;  but  the  law  cannot  presume 
that  the  domestic  and  household  work  and  services  of  a  wife 
for  a  husband  are  performed  with  the  view  to  pay  as  a  servant 
or  laborer. 

The  law  would  do  injustice  to  the  plaintiff  herself,  by  im- 
plying a  promise  to  pay  for  these  services ;  and  respect  for  the 
plaintiff  herself,  as  well  as  for 'the  law,  compels  us  to  infer  and 
hold,  that  these  services  were  performed  not  as  a  servant,  with 
a  view  to  pay,  but  from  higher  and  holier  motives ;  and  that 
therefore  her  complaint  does  not  constitute  any  cause  of 
action. 

The  order  of  the  special  term,  overruling  the  demurrer, 
must  be  reversed,  and  the  defendant  must  have  judgment  on 
the  demurrer. 

[Nbw  Tokk  iSmvi^  Tbbx,  Hay  3, 1858.  Daviu^  ClerJu  and  Suihm-landt 
Justices.] 


Pbknihan  v8.  Elliott  and  others. 

In  the  case  of  composition  deeds,  the  role  is  clearly  establishedi  that  the 
debtor  mnst  pay  ai  th^  day  appointed ;  and  if  he  neglects  to  do  so,  the 
original  debt  is  revived. 

by  the  terms  of  a  deed  of  compromise,  tlie  makers  of  promissory  notes  were 
discharged  fh>m  ftirther  payments  thereon  by  a  composition  deed,  executed 
by  the  holders,  upon  the  payment,  by  the  makers,  of  a  stipulated  sum,  in 
four,  eight,  twelve  and  sixteen  months.  The  deed  was  on  the  condition 
that  if  deftinlt  should  be  made  at  the  times  so  appointed,  the  release  should 
be  nnO  and  void,  and  the  creditors  shotdd  be  entitled  to  recover  the  AiU 
amonnt  of  their  claim.  The  first  payment  fell  due  August  20, 1863.  It  was 
tiot  paid  until  the  22d  of  that  month,  when  it  was  paid  to  the  attorney 
of  P.  who  had  then  become  het  holder,  and  it  was  received  by  P.  The 
ftecond  hiBlallmeDt  wu  due  on  the  22d  of  December,  and  was  paid  to  the 
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attorney  df  P.  on  the  19th  of  that  month,  and  was  also  receiTed  by  P» 
MM  that  although  P.  might  have  reftised  to  receive  the  payments  thus 
made,  and  thereby  have  been  restored  to  his  original  rights,  yet  that  having 
accepted  the  money,  after  the  forfeiture,  knowing  that  it  was  offered  as  a 
pajrment  on  the  o'ompromise,  this  was  to  be  deemed  an  intended  waiFer  of 
the  forfeiture,  and  a  rAtlflcation  of  the  act  of  his  attorney  in  receiving  ilie 
payment ;  and  that  he  was  concluded  by  it. 

ACTION  upon  two  promissory  notes,  made  by  the  defend- 
ant, dated  April  17,  1849 ;  one  for  $368  and  the  other 
for  $371.24,  each  payable  to  the  order  of  H.  N.  Titus  &  Co. ; 
the  one  in  four  and  the  other  in  six  months  after  date.  The 
plaintiff  alleged  in  his  complaint  that  he  was  now  the  holder 
and  owner  of  the  notes,  and  that  although  they  were  due  and 
payable,  yet  the  defendants  had  not  paid  the  same,  nor  any 
•part  thereof,  "  excepting  only  the  sum  of  thirty-nine  dollars 
and  twenty-five  cents,  which  the  sdd  plaintiff  admits  that  he 
received  to  apply  upon  the  said  notes,  on  or  about  the  22d 
day  of  August,  1853,"  and  that  the  residue  of  said  notes  still 
remained  due  and  unpaid.  The  only  defense  attempted  to  be 
established  on  the  trial  was,  that  the  defendants  had  been  dis- 
charged from  further  payments  on  the  notes  by  a  composition 
deed  executed  by  the  firm  of  H.  N.  Titus  &  Co.,  while  the 
notes  were  owned  by  them.  The  deed  was  dated  April  20th, 
1853,  and  it  provided  for  the  payment  of  the  compromise  in  four, 
eight,  twelve  and  sixteen  months,  conditioned  that  if  default 
should  be  made  at  the  times  so  appointed,  the  release  f^reed  on 
should  be  null  and  void,  and  the  parties  should  be  entitled 
to  recover  the  full  amount  of  their  respective  claims.  The 
answer  averred  due  payment  according  to  the  deed.  The  first 
payment  fell  due  August  20th,  1853.  It  was  not  paid  until 
the  22d  of  that  month,  and  then  it  was  received  by  the  part- 
ner of  the  plaintiff's  attorney.  The  cause  was  tried  at  the 
New  York  circuit  in  March,  1856,  before  Justice  Roosevelt 
and  a  jury.  The  court  charged  the  jury  that  the  compromise 
made  by  Titus  while  he  held  the  notes  was  an  effectual  bar 
to  this  action  brought  by  the  plaintiff,  if  the  terms  of  it  were 
oomplied  with.    The  only  question  for  them  to  decide  was. 
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whether  the  terms  of  it  had  been  complied  with,  and  if  not, 
whether  compliance  therewith  had  been  waived  by  the  plaint- 
iff. The  compromise  deed  was  dated  on  the  20th  of  April, 
1853.  It  was  proved  that  the  first  payment  was  not  made 
till  the  22d  of  August,  1853.  Was  that  payment  accepted 
by  the  plaintiff  ?  If  so,  the  strict  compliance  with  the  con- 
dition was  waived.  That  this  case  was  like  that  of  a  bond 
and  mortgage,  with  a  condition  that  if  the  interest  was  not 
paid  within  thirty  days  after  it  fell  due,  the  whole  prin- 
cipal sum  became  due  at  the  election  of  the  mortgagee. 
That  if,  in  such  a  case,  the  mortgagee  accepted  the  in- 
terest after  the  lapse  of  thirty  days,  the  forfeiture  was  waived. 
To  this  part  of  the  charge  the  plaintiff's  counsel  excepted. 
That  it  did  not  appear  in  this  case  what  the  plaintiff  did  as* 
to  taking  the  money.  That  he  should  have  repudiated  the 
payment  as  soon  as  it  was  made  known  to  him,  and  that  the 
money  should  have  been  handed  back  at  once.  That,  from 
all  that  appeared,  the  plaintiff  may  have  kept  the  money  for 
a  time,  and  may  have  deliberated  upon  it  before  directing  it 
to  be  returned.  If  he  did  so,  then  he  was  bound,  though  the 
payment  was  made  after  the  time.  To  this  part  of  the  charge 
the  plaintiff's  counsel  also  excepted. 

The  jury  thereupon  found  a  verdict  for  the  defendants. 
The  plaintiff  made  a  case ;  leave  being  reserved  to  either 
party  to  turn  the  same  into  a  bill  of  exceptions.  A  motion 
for  a  new  trial  was  subsequently  made  at  special  term,  and 
denied.    The  plain^  then  appealed  to  the  general  term. 

I/.  Birdaeyey  for  the  appellant. 

JET.  H.  Stuart^  for  the  defendants. 

By  the  Court,  Inqbaham,  J.  This  action  was  commenced 
in  October,  1853,  to  recover  the  amount  of  two  promissory 
notes.  The  answer  admits  the  notes  to  be  the  defendant's,  and 
sets  up  by  way  of  defense  a  compromise  with  the  plaintiff  and 
other  creditoxB,  of  the  notes,  for  25  per  cent,  to  be  paid  in  4, 
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8, 12  and  16  months ;  that  two  payments  have  become  doe 
iHiidi  woe  dnly  paid,  and  that  the  two  remaining  installments 
wore  not  yet  payaUcL  The  right  of  the  plaintiff  to  recover, 
iherefoie,  rests  npon  the  question  whether  the  defendant  has 
paid  the  first  two  payment&  These  payments  were  due  on  the 
20th  of  Angnst  and  December,  1853.  The  payment  of  the 
fint  installment  was  made  on  the  22d  of  Angost,  1853.  The 
second  installmait  was  paid  on  the  19th  of  December,  1853. 

The  compromise  deed  was  made  by  H.  N.  Titns  &  Co.,  then 
being  the  holders  of  the  note.  Their  subsequent  transfer  of  it 
to  Peoniman  did  not  relieve  the  notes  from  any  defense  that 
might  be  made  to  them  in  the  hands  of  Titus  &  Co.,  because 
they  were  transfenned  after  they  became  due  to  the  plainti& 
In  eTamining  this  case  on  the  testimony,  I  find  nothing  t»  the 
evidence  showing  that  the  plaintiff  ever  received  the  first  or 
second  payment  The  first  payment  was  niade  on  the  22d  of 
August,  to  Mr.  Kirkland,  conditionaUy ;  viz :  subject  to  the 
approbation  of  Penniman.  The  testimony  shows  that  when 
it  was  offered  to  him  by  Mr.  Kirkland,  he  refused  to  receive 
it  and  refused  to  recognize  the  compromise ;  and  the  second 
payment  was  never  offered  to  him.  Even  admitting  that  the 
stipulation  in  the  deed  might  have  been  waived  by  the  plaintiff 
on  receipt  of  that  installment  after  it  was  payable,  still, 
in  the  absejice  of  any  proof  to  that  effesct,  there  is  no  ground 
for  presuming  such  waiver  from  the  deposit  of  the  money  with 
his  counsel  The  witness  says,  as  soon  as  the  plaintiff  was 
informed  of  the  payment  he  refused  to  re^ve  it,  and  in  Sep- 
tember it  was  tendered  to  the  defendant,  who  refused  to  take 
it  back. 

It  appears  to  me  that  the  plaintiff  had  the  right  to  refuse 
such  payment  if  not  made  on  the  day  it  was  to  have  been 
made,  after  the  composition ;  and  when  such  refusal  was  made 
and  communicated  to  the  defendant,  he  could  not  by  any  suIh 
sequent  deposit  of  the  other  payments,  deprive  the  plaintiff  of 
the  benefit  of  such  ref^isaL  The  plaintiff's  attorney,  under 
such  drcumstanoes,  had  no  authority  to  waive  a  strict  com« 
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plianoe  with  the  composition  deed,  and  when  ihe  plaintiff  re- 
fused expressly  to  receive  the  payment,  and  that  refusal  was 
known  to  the  defendant,  his  act  of  depositing  other  payments 
with  the  plaintiff's  counsel  or  attorney  was  a  nullity.  He  then 
knew  the  plaintiff  had  refused  to  receive  such  payment,  and 
the  power  of  his  attorney  to  receive  any  payment  so  as  to 
waive  the  first  default,  if  he  ever  possessed  such  power,  was 
at  an  end.  In  Leake  v.  Yancy^  (36  Law  and  Eq,  Be^.  193,) 
Lord  Campbell  says,  '^  upon  default  in  the  payment  of  the 
first  'instalment  under  the  deed,  the  right  of  suing  for  the 
original  debt  would  revive." 

The  only  ground  upon  which  the  defendant  can  maintain 
his  defense  is  by  relying  on  the  acts  of  the  attorney  as  waiving 
ihe  default  in  making  the  first  payment.  The  attorney  had 
no  authority  to  make  such  a  compromise  in  the  first  instance, 
without  the  consent  of  his  client.  (Holker  et  ai.  v.  Parker^ 
7  Oranchy  432.  Mayer  v.  Faulkner,  4  Wash.  C.  G.  B.  511.) 
And  such  authority  must  either  be  shown,  or  may  be  inferred 
firom  the  receipt  of  the  mon^y  by  the  principal.  If  the  attorney 
had  no  authority  to  make  the  compromise  without  the  plaint- 
iff's consent,  he  had  no  authority  that  would  enable  him  to 
waive  a  for£^ture  which  his  client  had  refused  to  waive. 

If  the  case  rested  here,  I  should  not  hesitate  to  say  that 
there  was  no  evidence  to  warrant  the  defense  which  was  the 
foundation  of  the  verdict.  There  was  no  evidence  on  the  trial 
showing  any  such  waiver.  In  the  complaint,  however,  there 
is  an  admission  which  is  in  direct  opposition  to  the  plaintiff's 
testimony,  and  which  renders  it  necessary  to  inquire  whether 
the  plaintiff  did  waive  such  default  in  the  payment  of  the  fitst 
installment.  The  eomplaint  admits  that  the  plaintiff,  on  or 
abont  the  22d  day  of  August,  1853,  received  $39.25  to  apply 
upon  the  said  notes,  from  the  defendants.  The  testimony  of 
lb.  Birdseye  shows  that  about  the  first  of  September  he  went 
to  the  plaintiff  and  laid  the  matter  before  him  and  he  refused 
to  receive  it,  and  that  on  the  30th  September  he  so  informed 
Afikell,  ttfA  offered  to  return  him  the  money.    With  these 
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facts  in  evidence,  the  admission  of  the  plaintiff  in  the  com* 
plaint  must  be  reconciled,  and  no  other  conclusion  can  be 
drawn  from  it,  than  that  the  plaintiff  subsequently  determin* 
ed  to  ratify  the  act  of  his  attorney  by  admitting  the  receipt 
of  the  money  by  himself,  through  his  attorney,  on  the  day  on 
which  the  money  was  paid  to  the  attorney. 

The  simple  question  then  remains,  whether  the  plaintiff 
by  thus  receiving  the  installment,  paid  to*  him  through  his 
attorney,  waived  the  forfeiture  arising  from  the  non-payment 
on  the  20th  August.  Numerous  cases  may  be  shown  where 
the  non-performance  of  a  sealed  instrument  may  be  waived 
after  the  forfeiture,  and  the  parties'  rights  sustained.  The 
distinction  exists  between  altering  a  contract  under  seal  by 
parol,  and  waiving  or  releasing  a  right  obtained  by  forfeiture, 
after  the  breach  of  the  sealed  contract.  The  latter  may  be 
by  parol;  the  former  cannot.  (See  Ddo^yroix  v.  BviJdeyj 
13  Wend,  71,  and  cases  there  cited,)  In  the  case  of  com- 
position deeds  the  rule  is  clearly  established,  that  a  debtor 
must  pay  at  the  day  appointed,  and  if  he  neglects  so  to  do, 
the  original  debt  is  revived.  (1  E.  D,  Smith's  Rep,  68.) 
This  only  requires  from  the  defendant  performance  on  his 
part,  to  be  discharged  from  a  part  of  his  original  indebted- 
ness. His  neglect  to  pay  only  serves  to  restore  to  the  plaintiff 
the  right  to  collect  his  whole  debt,  while  it  exposes  the  debtor 
to  no  loss,  beyond  the  payment  of  a  debt  which  he  still  owes. 
There  is  no  harshness,  therefore,  in  holding  the  debtor  to  a 
strict  rule,  when  he  is  required  to  comply  with  the  terms  of 
the  contract  which  he  has  made,  to  discharge  his  indebted- 
ness on  payment  of  part.  There  is  no  doubt,  therefore, 
but  that  the  plaintiff  might  have  refused  to  receive  the  first 
payment  when  made,  on  the  22d  August,  and  thereby  have 
been  restored  to  his  original  rights.  But  he  did  not  adopt 
this  coarse,  as  it  is  admitted  in  the  complaint,  which  for  the 
purposes  of  this  action  must  be  taken  as  true,  that  he  received 
the  payment  made  on  the  22d  August.  By  such  admission 
the  plaintiff  is^  I  think^  concluded.    The  acts  of  the  attorney 
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wonld  not  bind  him  aa  to  the  waiver.  But  his  own  act,  ad- 
mitting the  receipt  of  the  money,  after  it  is  apparent  from 
the  testimony  that  he  understood  it  was  offered  as  a  pay- 
ment on  the  compromise,  can  only  be  construed  as  an  in- 
tended waiver  of  the  delay,  and  a  ratification  of  the  act  of 
the  attorney  in  receiving  the  installment. 

The  alleged  errors  in  the  charge  of  the  judge  are  not  well 
founded.  The  fir^t  exception,  to  the  compcurison  of  this  case  to 
that  of  a  mortgage  with  a  condition,  although  not  entirely  free 
from  objection,  could  do  no  harm  to  the  plaintiff.  There  was 
no  forfeiture,  strictly,  to  be  relieved,  but  there  was  a  loss  to  be 
sustained  by  the  defendant  if  the  delay  in  paying  the  install- 
ment was  not  waived.  The  result  was  the  same,  and  the 
cause  producing  the  result  arose  from  the  same  negligence. 
No  injury  could  result  from  using  the  comparison.  The  sec- 
ond exception  is  alike  unavailing,  for  the  reason  before  stated. 
Although  the  evidence  shows  a  direction  to  return  the  money 
to  the  defendant  and  a  refusal  to  receive  it,  the  admission  of 
the  complaint  establishes  beyond  dispute  not  only  that  it  had 
not  been  refused  by  the  plaintiff  but  that  he  had  actually  re- 
ceived the  money  and  passed  it  to  the  credit  of  the  defendant. 
The  plaintiff  cannot  complain  that  the  judge  left  the  que-s- 
tion  to  the  jury.  The  defendant  might  have  complained  that 
the  judge  did  not  tell  the  jury  that  the  admission  in  the 
complaint  was  conclusive  to  show  that  the  plaintiff  actually 
received  the  money  on  the  22d  August.  It  is  apparent  from 
the  testimony  that  the  plaintiff  knew  that  the  money  was 
offered  on  an  alleged  settlement.  The  suggestion,  therefore, 
that  he  applied  it  to  the  defendant's  debt  does  not  alter  the 
rights  of  the  parties. 

The  judgment  should  be  affirmed. 

[Nbw  York  Gbhbbai,  Tbrm,  May  8,  1858.  Davies,  Gierke  and  Ingrahamf 
Justices.] 
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David  Lbavitt,  receiver  of  the  North  American  Trust  and 
Banking  Company,  vs.  Mart  Anna  Pell  and  others. 

A  married  ivoman  may  execute  a  mortgage  of  her  own  estate,  nnder  a*  power 
reseryed  by  her  in  a  marriage  settlement  executed  preHons  to  the  marriage. 

By  a  marriage  settlement,  executed  in  1827,  the  wife,  in  effect,  reaenred  the 
right  and  power  to  sell  and  dispose  of  her  real  estate  included  in  the  settle- 
ment as  she  should  think  proper,  and  as  if  she  were  a  feme  sole ;  and  to 
revoke  the  uses  and  trusts  contained  therein,  and  to  declare  new  uses  and 
trusts,  by  deed  under  the  hands  and  seals  of  herself  and  her  husband.  In 
1834,  a  tripartite  indenture  was  executed  by  P.  the  husband,  as  party  of  the 
first  part,  Mrs.  P.  of  the  second  part,  and  8.  the  trustee  of  the  wife,  of  the 
third  part,  by  which — after  reciting  the  seisin  of  S.  in  trust  for  Mrs.  P.  of 
certain  lands,  subject  to  powers  of  revocation,  and  appointment  of  new 
trusts,  the  employment  of  her  separate  estate  to  buy  the  same,  and  an  agree- 
ment to  revoke  such  trusts,  and  that  the  same  should  be  held  by  8.  upon 
the  trusts  therein  after  mentioned — the  parties  of  the  first  and  second  parts, 
to  carry  such  agreement  into  effect,  by  virtue  of  all  the  powers  vested  in 
them,  revoked  all  existing  uses,  estates,  trusts,  powers  and  limitations  in 
respect  to  such  lands,  other  than  those  thereby  intended  to  be  executed, 
limited  and  appointed  to  the  use  of  8.  the  said  premises,  upon  the  trusts 
therein  mentioned ;  and  conveyed  the  same  to  him  in  fee,  upon  such  trusts, 
to  wit :  1.  To  receive  the  rents  thereof  and  apply  the  same  to  Mrs.  P.'s  sep> 
arate  use,  free  from  the  control,  debts  or  engagements  of  any  husband  of 
hers.  2.  After  her  death,  to  convey  such  premises  as  she  should  direct  by 
last  will  and  testament,  &«.,  and  in  default  of  8u6h  appointment,  to  receive 
the  rents  thereof  and  pay  the  same  to  Mr.  P.  for  life.  8.  After  the  death  of 
both  Mr.  and  Mrs.  P.  and  in  default  of  such  appointment  by  her,  to  her 
issue,  and  In  default  of  issue,  to  her  heirs.  This  instrument  also  contained 
this  proviso,  viz :  That  Mrs.  P.  might,  notwithstanding  her  coverture,  .with 
the  consent  of  Mr.  P.  if  living,  or  alone  if  he  were  dead,  by  deed,  "  mori- 
gage,  charge  or  make  chargeable,  such  premises,  with  and  for  the  payment 
of  any  sum  and  sums  of  money,"  &>c 

Held  that  this  deed  or  instrument  was  a  disposition  and  revocation,  within  the 
meaning  of  the  marriage  settlement  of  1827,  as  to  the  premises  mentioned 
therein ;  and  that  by  it,  and  as  a  part  of  such  disposition  and  revocation, 
Mrs.  P.  reserved  the  power  to  mortgage  the  said  premises,  with  th^  consent 
of  her  husband.  And  the  husband  and  wife,  and  S.  the  trustee,  having  sub- 
sequently joined  in  executing  a  mortgage  to  the  North  Am.  Trust  and  Bank- 
ing Company,  it  was  further  AeU,  that  such  mortgage  was  a  proper  execution 
of  the  power,  and  was  valid ;  the  assent  of  the  husband  being  shown  by  his 
executing  the  same,  and  the  legal  title  being  covered  by  S.'s  executiqii 
thereof. 

Where  P.  applied  to  the  North  American  Trust  and  Banking  Company,  fbr  an 
issue  of  stock  to  him,  as  a  substitute  for  an  original  subscriber,  and  thers- 
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mpon  ezecated  (with  others)  a  mortgage  to  the  company,  for  the  amonnt  of 
each  stock,  at  its  par  value ;  although  the  market  value  of  the  stock  did  not 
exceed  98  per  cent,  at  the  time  the  mortgage  was  delivered  and  the  stock 
issued,  January  4, 1889,  and  the  mortgage  was  dated,  and  hore  interest 
from,  December  8, 1888,  when  P.'s  application  was  passed  on  by  the  com- 
mittee ;  yet  it  was  hdd  that  no  usurious  agreement  could  be  inferred  from 
these  facts,  because  there  was  no  loan. 
Where  an  action  is  brought  by  the  receiverof  an  insolvent  banking  association, 
to  foreclose  a  mortgage  given  by  an  individual  as  the  substitute  for  an  orig- 
inal subscriber  in  payment  of  the  subscription  of  the  latter  to  the  capital 
stock,  the  defendant  cannot  set  up,  as  a  defense,  that  the  association  had  no 
authority  to  receive  the  bonds  and  mortgages  from  subscribers  in  payment 
for  the  shares  of  stock  issued  to  them. 

ACTION  for  the  foreclosure  of  mortgages.  In  the  year 
1830,  the  mortgaged  premises  were  conveyed  (subject  to 
a  mortgage  to  Abraham  Bancker)  by  Alfred  8.  Pell  and  wife 
to  Dudley  Selden,  Esq.,  in  fee  simple,  for  a  pecuniary  consid- 
eration, by  deed  bearing  date  on  the  22d  October,  in  that  year. 
They  were  bought  with  the  separate  estate  of  the  defendant, 
Mrs.  Mary  Anna  Pell,  (widow  of  Ferris  Pell,  deceased,)  as 
appears  by  a  recital  in  the  deed  of  trust  under  which  the 
plaintiff  claims  the  mortgage  to  the  company  he  represents, 
was  executed,  and  which  is  in  such  mortgage  referred  to.  In 
1831,  an  informal  instrument,  in  the  nature  of  a  declaration 
of  trust,  was  executed  by  Mr.  Selden,  bearing  date  on  the  19th 
of  May,  in  that  year ;  it  was  in  form  a  bipartite  indenture,  to 
which  Selden  and  his  wife  Augusta  M.  were  parties  of  the 
first  part,  and  the  defendant,  Mrs.  Pell,  alone,  party  of  the 
Becond  part ;  it  recited  the  before  mentioned  deed  from  A.  S. 
Pell  and  wife ;  that  the  object  of  such  deed  was  to  vest  such 
{Nremises  in  Selden,  as  trustee  for  the  defendant,  Mrs.  Pell, 
appointed  under  an  order  of  the  court  of  chancery,  in  place  of 
De  Witt  Clinton  deceased,  under  an  ante-nuptial  settlement 
by  lease  and  release,  dated  on  the  2d  and  3d  of  November, 
1827,  between  Mr.  and  Jtfrs.  Pell,  (then  Mrs.  Sturges,)  and 
Mr.  Clinton.  By  such  declaration  of  trust,  the  parties  of  the 
first  part  thereto  profess  to  convey  the  premises  in  question  to 
Mr.  Selden.     The  habendum  clause  is  '^  to  him,  his  heirs  and 
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assigns,  upoti  the  trusts,  terms  aiid  conditions,  and  for  the 
purposes,  under,  by  and  for  which"  the  real  estate  of  Mrs. 
Pell  was  vested  in  Mr.  Clinton  under  the  recited  settlement ; 
Mr.  Selden  then,  in  such  instrument  of  trust,  "declared"  that 
he  should,  did  and  would  "hold  such  premises  in  the  same 
manner  and  upon  the  same  trusts,  not  only  as  to  Mrs.  Pell, 
but  also  as  to  cdl  other  parties^  persons  and  heirSj  and  also 
for  the  same  purposes  and  subject  to  the  same  dispositions, 
power  and  control,  in  every  respect,  as  was  by  such  settlement 
created  in  Mr.  Clinton."  Such  declaration  of  trust  was  nof, 
however,  executed  by  Mrs.  Selden.  The  marriage  settlement 
before  mentioned,  dated  in  1827,  after  reciting  the  intended 
marriage  between  Mr.  Ferris  Pell  and  Mrs.  (Sturges,  now) 
Pell,  the  defendant  in  this  suit,  conveyed  to  Mr.  Clinton  all  the 
real  estate  of  Mrs.  Pell  tipon  trust,  for  her  sole  benefit,  "and 
to  permit  her  to  take  the  rents  thereof  to  her  own  use,  free 
from  the  debts  and  control  of  her  husband,  and  upon  her  de- 
cease, in  trust  for  her  heirs  and  assigns  forever.''  It  also  con- 
tained a  proviso  empowering  Mrs.  Pey,  by  and  under  her 
hand  and  seal,  as  if  she  were  a.  feme  soUj  First.  To  sell 
and  dispose  of  the  premises  as  she  should  think  proper. 
Second,  To  devise  and  dispose  of  the  same  among  her  chil- 
dren with  the  approbation  of  Mr.  Pell,  in  writing,  under  his 
hand  and  seal,  or  to  him.  Third,  To  agree  to  a  partition  of 
any  lands  held  jointly.  Such  settlement  also  contained  a 
power  of  revoking  the  uses  contained  therein,  and  declaring 
new  uses,  by  deed  under  the  hands  and  seals  of  Mr.  and  Mrs. 
Pell,  acknowledged  so  as  to  be  capable  of  being  recorded.  In 
1834  a  tripartite  indenture  was  executed  by  Mr.  Pell,  as  party 
of  the  first,  Mrs.  Pell  of  the  second  and  Mr.  Selden  of  the 
third  part,  dated  on  the  11th  of  March  of  that  year,  and  re- 
lating to  such  premises.  This  was  both  a  deed  and  declarap- 
tion  of  trust;  after  reciting  therein,  the  seisin  by  Mr.  Selden 
in  trust  for  Mrs.  Pell,  subject  to  powers  of  revocation  and  ap- 
pointment of  new  trusts,  the  employment  of  her  separate 
estate  to  buy  the  same  and  an  agreement  to  revoke  siich  trusts 
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and  that  the  same  ehould  be  held  by  the  party  of  the  third 
part  upon  the  trusts  thereinafter  mentioned,  by  such  deed  of 
trust  the  parties  thereto  of  the  first  and  second  parts  to  carry 
such  agreement  into  e£fect,  by  virtue  of  all  the  powers  vested  in 
them,  revoked  all  existing  uses,  estates,  trusts,  powers  and  lim- 
itations in  respect  to  such  premises  in  question,  other  than  those 
thereby  intended  to  be  executed,  limited  and  appointed  to  the 
use  of  the  party  of  the  third  part,  the  premises  in  question, 
upon  the  trusts  therein  mentioned,  and  conveyed  the  same  to 
him  in  fee,  upon  such  trusts,  to  wit:  Ist  To  receive  the 
rents  thereof  and  apply  the  same  to  Mrs.  Pell's  separate  use, 
free  from  the  control^  debts  or  engagements  of  any  husband 
of  hiTs,  2d.  After  his  death  to  convey  such  premises  as  she 
should  direct  by  last  will  and  testament,  &c.,  even  if  made 
without  consent  of  her  husband,  and  in  default  of  such  ap- 
pointment to  receive  the  rents  thereof,  and  pay  the  same  to 
Mr.  Pell  for  life.  3d.  After  the  death  of  both  Mr,  and  Mrs. 
Pell,  and  in  default  of  such  appointment  by  her,  to  her  issue 
(taking  per  stirpeSy)  and  in  default  of  issue  to  her  heirs. 
Such  deed  of  trust  also  contained  ^veprovisoSy  viz  :  Ist.  That 
Mrs.  Pell  might,  notwithstanding  her  coverture,  taith  the  con- 
sent  of  Mr,  Pellj  if  living,  or  alone,  if  he  were  dead,  by  deed, 
"mortgage,  charge  or  make  chargeable  such  premises  with 
and  for  the  payment  of  any  sum  and  sums  of  money  to  be 
paid  and  payable  at  any  time  or  times  to  any  person  or  per- 
sons" 2d.  That  the  trustee  might,  with  the  consent  of  Mr. 
and  Mrs.  Pell,  during  his  life  and  of  her  alone,  after  his  death, 
"grant,  sell  and  convey  the  premises  in  question."  3d.  That 
Mrs.  Pell  might  with  the  consent  of  Mr.  Pell,  revoke  the 
trusts,  uses,  powers  and  provisos  contained  in  such  deed,  and 
declare  new  ones.  4th.  That  Mr.  and  Mrs.  Pell,  and  their 
survivor  might  appoint  new  trustees  in  place  of  Mr.  Selden. 
5th.  That  Mr.  Selden  might  on  one  month's  notice,  surren- 
der the  trust  to  a  new  trustee.  Four  lots,  part  of  the  prem- 
ises in  question,  were  at  the  time  of  the  conveyance  thereof,  in 
October,  1830,  to  Mr.  Selden  by  A.  S.  PeU  and  wife,  subject 
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to  a  mortgage,  dated  on  the  6th  of  April,  previously  executed 
to  Abraham  Bancker,  to  secure  a  bond  of  the  same  date,  exe^ 
cuted  by  Ferris  Pell,  conditioned  to  pay  two  thousand  dollar^ 
with  interest;  which  mortgage  remained  outstanding  until 
about  the  4th  of  January,  1839.  In  July,  1838,  a  banking 
association  ^as  formed  in  the  city  of  New  York*  and  its  cer- 
tificate filed  pursuant  to  the  15th  section  of  the  statute  au- 
thorizing banking,  by  the  name  of  "The  North  American 
Trust  and  Banking  Company,"  the  president  of  which,  until 
October,  1840^  was  Joseph  D.  Beers ;  such  company  received 
subscriptions  to  their  capital  stock,  for  which  they  received 
bonds  and  mortgages  from  the  subscribers ;  among  such  sub- 
scribers was  Thomas  L.  Servops,  to  whom  certificates  for  one 
thousand  shares  so  subscribed  for  were  issued.  In  December, 
1838,  Ferris  Pell  (the  husband  of  the  defendant,  Mrs.  Pell,) 
made  an  application  to  such  banking  company,  upon  which| 
on  the  4th  of  January,  1839,  one  hundred  and  fifty  shares  of 
the  stock  so  issued  to  Mr.  Servoss,  were  transferred  by  the 
latter  by  his  attorney  in  fact  Mr.  Tylee,  (the  secretary  of  the 
company,)  to  Mr.  Pell,  whereupon  the  latter  executed  his 
bond,  bearing  date  the  20th  day  of  December  previous,  to 
Mr.  Beers,  (as  president  of  such  company,)  in  the  penal  sum 
of  $30,000,  conditioned  to  pay  $16,000  in  one  year  from  the 
date  thereof,  with  legal  interest,  to  be  paid  half-yearly  on  the 
first  days  of  May  and  November  in  each  year,  until  the  prin- 
cipal was  paid.  The  market  value  of  the  stock  so  delivered, 
at  the  time  of  its  transfer,  was  $14,700.  Simultaneously  with 
the  execution  of  such  bond,  a  tripartite  indenture  of  mortgage 
of  the  premises  in  question,  of  the  same  date,  was  executed  to 
Mr.  Beers  as  such  president,  to  which  Mr.  and  Mrs.  Pell  were 
parties  of  the  first  part,  and  Mr.  Selden,  party  of  the  second 
part ;  whereby,  after  reciting  the  marriage  settlement  of  1827 
of  Mrs.  Pell,  together  with  its  contents,  the  death  of  Mr. 
Clinton  and  proceedings  taken  to  appoint  Mr.  Selden  his  suc- 
cessor, the  conveyance,  in  1830,  from  A.  8.  Pell  and  wife  to 
Mr.  Selden^  the  dedaiation  of  tmst  of  1831^  executed  bj  Sd^ 
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den  alone^  tc^ther  with  its  contents,  Mrs.  Pell,  mth  her  hua^ 
hand's  consentj  testified  by  his  execution  thereof,  and  Mr. 
Selden  with  the  like  consent  of  Mr.  and  Mrs.  Pell,  for  securing 
the  payment  of  the  money  mentioned  in  the  condition  of  the 
bond,  and  in  consideration  of  one  dollar  paid  to  Mrs.  Pell, 
conveyed  the  preniises  in  question  to  Mr.  Beers,  as  president 
as  aforesaid,  in  fee,  subject  to  a  defeasance  in  case  the  amount 
secured  by  such  bond  should  be  paid.  Mr.  Pell,  in  and  by 
the  sarnie  instrument,  for  one  dollar  paid  to  him,  confirmed  it. 
There  were  also  in  such  instrument  the  following  covenants 
by  Mr.  and  Mrs.  Pell :  1.  That  Mrs.  Pell  had  not,  since  the 
deed  of  trust  of  1834,  charged  the  lands.  2.  That  she  had 
not  revoked,  &c.  any  of  the  trusts  of  said  deed,  or  limited 
new  ones,  or  appointed  a  new  trustee.  3.  That  neither  of 
them  had,  by  virtue  of  any  power  contained  in  such  deed, 
aliened  or  encumbered  the  premises,  or  consented  to  any  thing 
whereby  the  title  to  the  same  could  be  changed,  or  the  secu- 
rity of  that  mortgage  defeated.  4  That  they  would  pay  the 
amount  due  on  the  mortgage.  This  instrument,  also,  con- 
tained a  power  of  sale ;  a  clause  authorizing  insurances  to  be 
made  by  Mr.  Beers,  for  the  premiums  on  which  such  mort- 
gage should  be  a  security,  and  a  final  clause  authoriziog  the 
payment  of  any  part  of  the  principal  on  the  days  of  paying 
interest  This  indenture  of  mortgage  was  not  recorded  until 
the  3d  of  January,  1839. 

Abraham  Bancker  died  before  January,  1839,  leaving  his 
last  will  and  testament,  wherein  Evert  A.  Bancker  was  ap- 
pointed executor  thereof ;  on  the  4th  day  of  that  month  Mr. 
Pell  delivered  to  such  executor  20  of  the  150  shares  received  by 
him  on  the  execution  of  such  mortgage  last  mentioned,  and 
agreed  also  to  make  up  the  difference  between  the  price  of  the 
stock  and  the  amount  of  the  bond  held  by  Mr.  Bancker,  being 
about  $300,  in  consideration  whereof  such  executor  transferred 
to  Mr.  Beers,  as  president,  &c,  the  mortgage  made  to  Abraham 
Bancker,  with  the  bond  mentioned  therein,  as  a  collateral 
SGCurUy  for  the  payment  of  the  indebtedness  of  Mr.  Pell  to 
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such  company,  and  as  a  protection  to  the  title  to  the  piem* 
ifles  in  question.     In  November,  1849,  (prior  to  which  time 
Mr.  Pell  had  died,)  Mr.  Selden  conveyed  the  premises  in 
question  to  Mrs.  Fell,  to  hold  as  her  separate  estate.    In 
1839;  on  the  13th  of  November,  a  bill  was  filed  in  the  court 
of  chancery  of  this  state,  before  the  'chancellor,  in  the  name 
of  Mr.  Beers,  by  the  name  of  the  president,  &c.  to  foreclose 
the  mortgage  for  $15,000,  upon  the  premises  in  question^ 
against  Mr.  and  Mrs.  Fell,  Mr.  Selden,  and  other  persons 
claiming  interests  thereon ;  which  bill  was  taken  as  confessed 
by  all  the  defendants,  except  Mr.  and  Mrs.  Fell,  who  put  in 
their  answer  thereto ;  nine  days  after  filing  such  biU,  (22d 
November,  1849,)  Mr.  Beers  assigned  the  said  mortgage  to 
Samuel  F.  McOracken,  Daniel  Kilgore  and  Joseph  S.  Lake, 
commissioners  of  the  canal  fund  of  the  state  of  Ohio ;  in  1840, 
(on  the  first  of  December,)  Thomas  G.  Talmage  having  been 
appointed  president  of  such  company,  in  place  of  Mr.  Beers, 
was  by  an   order  of  court  substituted   as  complainant   in 
such  suit,  in  his  stead ;  in  1841,  (on  the  20th  September,)  the 
present  plaintiflf  was  appointed  receiver  of  the  North  Ameri- 
can Trust  and  Banking  Company.    In  1842,  (on  the  19th  of 
March,)  Messrs.  J.  S.  Lake,  Alfred  Kelly  and  Noah  H.  Swayne, 
having  become  commissioners  of  such  canal  fund,  in  place  of 
Messrs.  McCracken,  Kilgore  and  Lake,  obtained  an  order  of 
court  allowing  them  to  file  an  original  bill  in  the  nature  of  a 
supplemental  bill,  in  the  suit  then  so  pending  in  the  name  of 
Mr.  Talmage,  for  the  foreclosure  of  said  mortgage.     Messrs. 
Lake,  Kelly  and  Swayne  filed  a  bill  in  pursuance  of  such 
order,  against  the  defendant  in  the  original  suit,  and  Mr. 
Leavitt  as  such  receiver,  in  which,  after  reciting  the  contents 
of  the  original  bill,  the  assignments  to  their  predeoessoiB  of 
the  mortgage  in  question,  their  own  succession  to  oflSce,  the 
consideration  paid  by  such  predecessors  for  such  and  othei* 
mortgages,  they  prayed  they  might  have  the  full  benefit  of  all 
^e  proceedings  in  the  original  suit,  and  that  the  mortgage  of 
Mr.  and  Mrs.  Fell  for  #15,000  might  be  foreclosed.     To  that 
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bill  answers  were  filed  by  Mr.  and  Mrs.  Pell,  and  Mr.  Leavitt, 
and  replications  having  been  filed  thereto,  proofs  were  taken 
in  the  original  and  supplemental  suits  jointly,  and  such  pro- 
oeedinga  were  had  that  the  same  were  brought  to  a  hearing 
jointly  before  the  supreme  court  in  equity,  on  the  26th  day 
of  December,  1849,  and  a  decree  on  the  merits  in  both  suits 
made,  ordering  a  reference  to  compute  the  amount  due  on 
flmch  mortgage,  and  a  sale  of  the  premises  to  satisfy  the  same, 
and  decreeing  a  foreclosure  against  the  defendants  in  such 
euits.  From  that  decree  Mr.  and  Mrs.  Pell  and  Leavitt  ap- 
pealed in  both  suits  to  the  court  of  appeals,  and  such  appeal 
having  been  heard,  it  was  by  the  court  of  appeals  adjudged 
that  such  decree  of  the  supreme  court  be  reversed  and  an- 
nulled, and  the  original  and  supplemental  bill  be  dismissed 
without  prejudice  to  the  right  of  the  state  of  Ohio,  under 
certain  agreements  mentioned  in  the  pleadings ;  that  judg* 
ment  was  remitted  to  the  supreme  court,  and  was  made  its 
decree  in  1852,  (on  the  10th  of  November.) 

The  complaint  in  this  action  was  filed  in  1854,  to  which 
the  defendant  Mrs.  Pell  put  in  two  answers,  one  in  her  own 
right,  and  one  as  executrix  of  her  deceased  husband's  last  will 
and  testament,  and  answers  were  put  in  for  the  infant  defend- 
ants, (children  of  Mr.  and  Mrs.  Pell,)  and  also  for  other  de- 
fendants. 

The  issues  in  this  action  were  tried  before  Judge  Roose- 
velt, without  a  jury,  on  the  4th  and  5th  of  December,  1856 ; 
upon  such  trial  the  pleadings,  proceedings  and  proofs  in  the 
original  and  supplemental  suit  before  mentioned  were  read, 
also  various  orders  relative  to  the  appointment  of  the  plaint- 
iff as  receiver;  also,  the  deeds  before  mentioned  afiecting 
the  premises  in  question.  Whereupon  the  judge  presiding 
found  various  facts  in  such  action,  and  upon  those  facts 
found,  as  a  conclusion  of  law,  among  other  things,  that 
the  company  had  power  to  issue  said  one  hundred  and  fifty 
shares  of  stock  for  the  bonds  and  mortgages  of  Pell,  men- 
tioned in  the  complaint ;  that  Mr.  and  Mrs.  Pell,  and  her 
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tnutee^  bad  power  to  make  and  execute  the  mortgage  in  qaes- 
tion,  80  as  to  bind  tbe  lands  described  therein,  and  that  the 
plaintiff  as^such  receiver  as  aforesaid,  was  entitled  to  the  usual 
judgment  for  the  foreclosure  and  sale  of  the  mortgaged  premises 
described  in  the  two  mortgages  set  forth  in  the  complaint,  and 
for  his  costs,  and  an  allowance.  To  which  findings  of  fact 
and  conclusions  of  law,  various  exceptions  were  duly  filed  in 
behalf  of  the  defendant,  Mrs.  Pell,  and  the  guardian  for  h^ 
infant  children.  Judgment  being  entered  in  favor  of  the 
plaintiff,  Mrs.  Pell  and  the  guardian  for  her  infant  children 
appealed  to  the  general  term. 

(ho.  N.  Titus  and  Wm.  Curtis  Noyes,  for  the  plaintiff 

A,  L,  Bobertsofif  for  the  defendant  Mrs.  PeU. 

WaUer  Buther/urdy  for  the  guardian  ad  litem  of  infiuit 
defendants. 

By  the  Court,  Suthebland,  J.  As  to  the  objection  of  the 
defendant,  Mary  Anna  Pell,  and  of  the  guardian  ad  litem  of 
her  infant  children,  to  the  mortgage  executed  by  her,  her 
husband,  Ferris  Pell,  and  Dudley  Selden  to  Mr.  Beers,  as 
president  of  the  "  North  American  Banking  and  Trust  Com- 
pany," that  they  had  no  power  or  authority  to  execute  the 
same,  so  as  to  bind  the  lands  described  therein,  I  think  the 
question  is  precisely  the  same  as  if  the  mortgaged  premises 
had  been  a  portion  of  the  real  estate  of  Mrs.  Pell  conveyed 
by  her  to  Mr.  Clinton  in  trust,  by  the  marriage  settlement  of 
1827,  made  in  anticipation  of  her  marriage  with  Ferris  PeU, 
and  by  such  marriage  settlement  papers  she  had  expressly  re- 
served the  same  right  and  power  to  mortgage  the  premises  in 
question  that  she  did  in  and  by.  the  deed  or  instniment  exe- 
cuted between  her,  her  husband  Ferris  Pell,  and  her  trustee, 
Dudley  Selden,  in  1834,  by  which  she  revoked  the  trusts 
upon  which  Selden  then  held  the  premises  in  queatioo^  and 
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declared  the  new  trasts  upon  which  he  should  thereafter  hold 
them,  and  expressly  reserved  the  power  to  mortgi^,  with  the 
consent  of  her  husband  if  living,  or  alohe  if  he  .were  dead^ 
'^  for  the  payment  of  any  sum  and  sums  of  money,  to  be  paid 
at  any  time  or  times,  to  any  person  or  persons." 

The  premises  in  question  were  purchased  with  her  money, 
after  her  marriage  with  Ferrris  Pell,  and  conveyed  to  Dudley 
Selden,  her  trustee,  who  had  been  appointed  such  trustee  by 
the  court  of  chancery  in  the  place  of  De  Witt  Clinton,  after 
the  death  of  the  latter ;  and  were  at  the  time  of  the  execu- 
tion of  the  deed  between  her,  her  husband  and  Selden,  in  1834, 
held  by  Selden  upon  the  same  trusts  and  subject  to  the  same 
right  and  power  of  revocation  and  disposition  as  a  feme  sole 
which  she  had  declared  and  reserved  in  and  by  the  marriage 
settlement  of  1827. 

By  the  marriage  settlement  in  1827,  Mrs.  Pell  in  effect 
reserved  the  right  and  power  to  sell  and  dispose  of  her 
real  estate  included  in  the  settlement  as  she  should  think 
proper,  and  as  if  she  were  a  feme  sole,  and  to  revoke  the 
usee  and  trusts  contained  therein,  and  to  declare  new  uses 
and  trusts  by  deed  under  the  hands  and  seals  of  herself  and 
husband. 

The  deed  or  instrument  executed  by  and  between  herself, 
her  husband  and  Selden,  in  1834,  was  a  disposition  and  rev- 
ocation  within  the  meaning  of  the  marriage  settlement  of 
1827,  as  to  the  premises  in  question;  and  by  it,  and  as  part 
of  such  disposition  and  revocation,  she  reserved  the  power  to 
mortgage  the  premises  in  question,  with  the  consent  of  her 
husband.  His  consent  is  shown  by  his  execution  of  the  mort- 
gage, and  the  legal  title  is  covered  by  Selden's  execution.  As 
to  tYiepoweTj  therefore,  of  Mrs.  Pell  and  her  husband  and 
Selden  to  etecUte  the  mortgage,  so  as  to  bind  her  estate  in 
the  lands,  the  only  question  there  can  be  is  this :  Can  a  mar- 
ried woman  execute  a  mortgage  of  her  own  estate,  under  a 
power  reserved  by  her  before  her  marriage^  and  while  she  was 
a&mesoleP 
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If  the  trust  deeds  under  -which  the  property  mortgaged 
was  held  for  Mrs.  Pell's  benefit,  would  not,  previous  to  the 
revised  statutes,  have  authorized  the  execution  of  the  power 
by  her,  on  account  of  the  common  law  disability  of  coverture, 
yet  it  has  been  held  in  Wright  v.  TaUmadgCy  (15  N.  T.  Bep. 
307,)  that  section  11.0  of  the  article  in  the  revised  statutes 
relating  to  powers,  (1  -B.  S.  735,)  has  completely  removed 
the  disability  of  coverture  in  respect  to  the  execution  of  pow- 
ers. I  think  in  the  execution  of  the  mortgage  in  question, 
the  power  was  well  executed  and  so  as  to  pass  her  interest  in 
the  land.  If  Mrs.  Pell's  children  had  any  vested  rights  under 
the  trust  deeds,  such  rights  vested  subject  to  the  execu- 
tion of  the  power.  In  protecting  married  women  in  the  ex- 
ercise of  powers  over  their  own  property,  reserved  before 
marriage,  the  statute  and  the  court  do  protect  the  rights  of 
married  women. 

It  is  also  insisted  in  behalf  of  Mrs.  Pell  and  her  children, 
that  the  ^15,000  mortgage  is  void  for  usury.  The  "  North 
American  Trust  and  Banking  Company"  was  an  association  of 
certain  persons,  named  in  the  complaint  in  this  action,  organized 
in  July,  1838,  under  the  general  banking  act,  passed  in  April, 
1838.  The  capital  stock  of  the  association  was  two  millions, 
divided  into  twenty  thousand  shares  of  $100  each,  with 
power  to  increase  the  same  to  fifty  millions,  as  provided  in 
the  articles  of  association.  There  were  twenty  orignal  sub* 
scribers  for  one  thousand  shares  of  sttck,  each.  Thomas  L. 
Servoss  was  one  of  the  original  subscribers.  It  appears  from 
the  deposition  of  Servoss,  and  from  other  proofs  in  this  case, 
that  when  he  subscribed  for  his  one  thousand  shares,  he  sub- 
scribed upon  the  express  understanding,  with  the  other  sub- 
scribers, that  he  was  not  to  be  bound  absolutely  to  take  the 
shares,  or  to  pay  or  to  secure  the  payment  of  his  subscription, 
but  that  the  stock  for  which  he  subscribed,  and  then  standing 
in  his  name  on  the  books  of  the  company,  should  be  issued  by 
the  company  to  parties  afterwards  offering  bonds  and  mortgages 
for  stock — that  accordingly  he  afterwards  transferred  eight 
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hundred  shares  of  his  original  subscription  to  a  Mr,  Burckle, 
without  consideration ;  to  whom  the  company  issued  certifi^ 
cates  for  the  same  bonds  and  mortgages^  and  afterwards  gave 
Mr.  Tylee,  (2d  cashier,)  a  power  of  attorney  to  transfer  to 
Ferris  Pell  150  additional  shares ;  which  was  transferred 
to  Pell  on  tne  books  of  the  company  the  same  day ;  and  cer- 
tificates for  the  same  were  issued  to  Pell  by  the  company  for 
his  bond,  and  the  mortgage  for  $15,000  in  question. 

The  other  original  subscriptions  for  stock,  or  many  of  them, 
it  would  appear,  were  made  upon  the  same  terms,  and  were 
followed  by  similar  transfers  and  issues  of  stock  for  bonds  and 
mortgages.  Indeed,  it  would  appear  from  the  proofs  in  this 
case,  that  this  company  was  one  of  those  John  Law  magnifi- 
cent schemes  of  eubstituting  credit  for  capital,  which  every 
now  and  then  rises  up  with  fascinating  brilliancy,  and  fastens 
itfielf  on  the  eye  of  the  public,  and  soon  ends  by  depleting 
theif  pockets  and  patience  for  the  benefit  of  lawyers,  and 
their  managers. 

It  is  true  the  entry  on  the  books  of  the  company  is,  that 
Ferris  PeU,  Dec.  3d,  1838,  applied  for  a  loan  of  $20,000 ;  but 
it  also  appears  from  the  same  entry,  that  his  application  was 
approved  for  $15,000  of  atock;  and  the  stock  was  issued  to 
him  the  4th  January,  1839,  on  the  fictitious  transfer  by  Tylee 
of  the  150  shares,  and  the  delivery  of  ^he  bond  and  mortgage 
for  $15,000.  It  is  very  dear  that  in  entering  these  applica- 
tions for  stock  for  bonds  and  mortgages,  as  applications  for 
loans,  the  officers  of  the  company  merely  adopted  a  figure  of 
speech,  calculated  to  carry  out  the  flattering  idea  that  the 
original  subscription  of  two  millions  of  capital  had  been  ac- 
tually bona  fide  subscribed  for  and  paid  in,  or  secured ;  and 
thus  calculated  to  satisfy  their  own  consciences,  the  public 
and  the  law,  at  the  same  time.  But,  poetry  aside,  the  fact  is, 
Ferris  Pell's  application  was  for  stock  to  be  issued  by  the 
company  for  his  bond ;  and  the  mortgage  for  $15,000,  exe- 
cuted by  his  wife,  himself  and  Selden,  was  executed  lo  secure 
the  payment  of  the  bond.    The  application  was  not  for  a 
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loaUy  either  of  stock  or  money,  but  for  an  issue  of  stock  to 
him  as  a  substitute  for  an  original  subscriber.  Although  the 
market  value  of  the  stock  did  not  exceed  98  per  cent  when 
the  mortgage,  &c.  was  delivered  and  stock  issqed,- January  4, 
1839,  and  the  mortgage  is  dated,  and  bears  interest  from, 
December  3d,  1838,  when  Pell's  application  was  passed  on  by 
the  committee,  yet  no  usurious  agreement  can  be  inf^red 
from  these  facts,  because  there  was  no  loan. 

It  is  also  insisted  that  the  fact  found  by  the  judge  at  spe- 
cial term,  that  the  company  had  power  to  issue  the  150  shares 
of  stock  for  the  bonds  and  mortgages  of  Pell,  is  contrary  to 
evidence ;  that  they  could  only  loan  money  upon  real  security, 
and  had  no  power  to  issue  stock  for  bonds  and  mortgages. 

Were  this  action  brought  by  the  company,  for  its  own  ben- 
efit, and  not  by  the  receiver  for  the  benefit  of  creditors  and 
third  parties,  as  it  appears  to  be,  I  should  certainly  look  at 
the  authorities  very  closely,  before  I  should  say  that  thd  or* 
ganization  of  the  company  was  regular,  and  its  mode  of  get-o 
ting  the  mortgage  in  question,  and  other  mortgages,  and  of 
going  into  operation,  legitimate  and  authoriiied;  and  that 
Mrs.  Pell  was  estopped  from  setting  up  any  such  irr^ularity 
or  want  of  authority.  From  the  articles  of  association  and 
the  proofs,  it  certainly  does  appear  that  the  whole  scheme 
was  to  make  the  payment  of  the  whole  capital  in  bonds  and 
mortgages  operate  as  an  investment  of  the  whole  capital,  and 
thus  make  short  work  of  it.  The  capital  was  to  be  paid  in 
bonds  and  mortgages,  and  then  these  bonds  and  mortgages 
were  to  be  pledged  to  raise  money  to  loan  and  operate  with. 
But  as  the  company  has  been  decreed  to  be  insolvent,  and 
unable  to  pay  its  debts,  and  this  suit  is  brought  for  the 
benefit  of  creditors  and  innocent  third  parties.  Pell  himself, 
as  the  substitute  for  an  original  subscriber,  could  not  set  up 
any  irregularity  or  want  of  authority  in  the  mode  of  procure 
ing  the  bond  and.  mortgage,  and  Mrs.  Pell  cannot  be,  as  I 
can  see,  in  any  better  position.  (Sagory  v.  Du  Bois,  3  Sasidf. 
Ch.  -B.  466.    FcUmer  v.  Lawrence,  3  Sandf.  8.  C.  B.  161. 
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8.  C.  1  Bddeny  389.  McFarlan  v.  Triton  Insurance  Co.^  4 
Denio,  392.) 

It  is  also  insisted  that  the  matter  in  controversy  is  res 
cbdjudicata.  J  think  not.  There  was  no  adjudication  in 
the  court  of  appeals,  on  the  merits,  upon  the  appeal  from  the 
decree  of  the  supreme  court ;  but  the  decree  of  the  supreme 
court  was  reversed,  and  both  the  original  and  supplemental 
bills  were  dismissed  by  the  court  of  appeals,  on  the  ground 
that  the  assignment  of  the  bonds  and  mortgages  to  the  com- 
missioners, &c.  of  Ohio  by  the  company  was  illegal  and  un* 
authorized.  The  court  of  appeals  did  not  pass  upon  the 
merits,  and  there  is  no  judgment  of  the  supreme  court  on  the 
merits. 

Although  the  Bancker  bond  and  mortgage  was  paid,  as  be- 
tween Pell  and  Bancker's  executor,  yet  I  do  not  see  why  it 
was  not  properly  assigned  to  the  company  for  the  protection 
of  the  title,  &c.  It  was  expressly  agreed .  by  Pell  that  it 
should  be  so  assigned,  and  the  plaintiff  only  claims  the  amount 
due  on  the  $15,000  mortgage. 

The  judgment  of  the  special  term  must  be  affirmed,  with 
costs. 

[Nbw  Yobk  Gbitbbal  Tbbx,  May  8, 1858.    DcmeSt  CUrke  md  Sutherland, 
Jtistioes.] 


McMahon  vs.  Ali^ek. 

Where  a  eaiue  is  referred  to  a  referee,  who  reports  in  faror  of  the  plaintiff,  bnt 
states  that  before  a  final  Jadgment  can  be  entered  an  accoantinj;  must  be 
had ;  whereupon  an  order  is  entered,  referring  it  back  to  the  referee,  to  take 
and  state  the  accomit,  Judgment  cannot  be  entered  until  the  accouDting  has 
taken  place. 

If,  while  such  reference  is  pending,  the  defendant  procures  judgment  to  he 
entered  by  the  clerk,  in  favor  of  the  plaintiff,  upon  the  report,  and  then  ap- 
peals to  the  general  term,  his  appeal  will  be  dismissed. 

If  he  wishes  to  appeal,  he  should  wait  until  after  the  accounting  has  been  had, 
and  Judgment  entered  upon  the  report  of  the  referee. 
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OTION  to  diBiniss  an  appeal  fix>m  a  judgment  entered 
upon  the  report  of  a  referee. 


By  the  Courts  Davies,  P.  J.  This  cause  wa§  referred,  by  an 
order  made  by  one  of  the  justices  of  this  court,  under  §  254 
of  the  code,  to  a  referee,  to  hear  all  the  issues  therein  and  to 
determine  the  same.  Under  this  order  the  referee  made  his 
report,  finding  the  issues  raised  in  the  cause  in  favor  of  the 
plaintiff,  and  reporting  that  before  final  judgment  could  be 
entered,  an  accounting  must  be  had.  Accordingly  an  order 
was  entered,  referring  it  back  to  the  same  referee  to  take  and 
state  the  account,  which  in  his  opinion  was  essential  to  the 
entry  of  the  final  judgment  in  this  action.  While  such  refer-^ 
ence  is  pending  the  defendant  procures  judgment  to  be  entered 
by  the  clerk  in  favor  of  the  plaintiff  upon  the  report  of  the 
referee,  and  the  defendant  now  appeals  from  that  judgment 
The  plaintiff  moves  to  dismiss  that  appeal 

We  think  the  defendant's  counsel  is  in  error  in  the  view  he 
takes  of  the  practice  applicable  to  the  present  case.  The  pro- 
vision of  §  272  of  the  code  is  that  the  report  of  the  referee  upon 
the  whole  issue  stands  as  the  decision  of  the  court,  and  judg- 
ment may  be  entered  thereon  in  the  same  manner  as  if  the 
action  had  been  tried  by  the  court.  The  referee  is  substituted 
for  the  court  to  hear  and  decide  the  case,  and  his  report  stands 
as  the  judgment  of  the  court.  The  judgment  thereon  is  to  be 
entered  in  the  same  manner  as  if  the  action  had  been  tried  b; 
the  court.  How  would  judgment  have  been  entered  in  this 
action  if  the  same  had  been  tried  by  the  court  ?  Certainly  it 
would  not  have  been  entered  until  the  court  had  ascertained 
all  the  facts  essential  to  the  judgment  and  upon  which  it  was 
based.  As  in  the  present  case,  if  the  court  bad  found  the 
same  facts  and  settled  the  same  principles  which  have  been 
found  and  settled  by  the  referee  in  this  case,  and  had  determ- 
ined an  accounting  to  be  necessary,  it  is  quite  clear  that  no 
judgment  in  the  action  would  have  been  entered  by  the  court 
until  such  account  had  been  had  and  taken.    When  so  had. 
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and  every  thing  eBsential  to  the  jadgment  had  been  ascertain- 
ed, then  the  party  in  whose  favor  the  judgment  was,  wonld 
prepare  his  proposed  form  of  judgment  and  submit  it  to  the 
opposite  party,  and  the  allocatur  of  the  judge  would  be  author- 
ity to  the  clerk  to  enter  the  judgment. 

We  have  seen  that  judgment  in  cases  where  the  whole  issues 
are  referred  is  to  be  entered  in  the  same  manner  as  if  the  action 
had  been  tried  by  the  court.  Consequently  it  cannot  be  en- 
tered in  any  other  manner. 

Properly,  therefore,  the  defendant  should  have  waited  until 
all  the  issues  raised  in  the  cause  had  been  disposed  of  and  the 
judgment  entered  therein,  and  which  we  have  seen  could  not 
be  r^ularly  entered  until  they  had  all  been  disposed  of  by  the 
referee.  When  such  judgment  has  been  entered,  in  the  same 
manner  as  if  the  action  had  been  tried  by  the  court,  then,  and 
not  before,  is  it  in  a  condition  to  be  appealed  from  by  the  de- 
fendant The  appeal  taken  in  this  case  was  therefore  prema^ 
ture,  and  the  motion  to  dismiss  it  should  be  granted ;  but  as 
the  practice  in  like  cases  does  not  seem  to  have  been  well 
settled,  without  costs. 

[Kbw  Tobk  Qbubbal  Tbbx,  May  8, 1868.    Ikme$,  Gierke  and  In^dham^ 
jQstioes.] 


Dabt  and  others,  executors  &c.,  vs.  The  Farmers'  Bake  at 

Bridgeport. 

When  a  foreign  corporation  has  appeared,  in  an  action  commenced  here,  it  is 
as  much  within,  and  snbject  to,  the  jurisdiction  of  the  court,  as  if  it  was  a 
corporation  under  the  laws  of  this  Htate. 

Althoush,  for  the  purposes  of  certain  provisions  of  the  statute  of  limitations  a 
foreign  corporation  can  never  come  within  the  description  of  those  who  are 
called  residents,  so  as  to  allow  the  statute  to  run  against  it,  yet  its  foreign 
origin  does  not  prevent  the  bringing  of  actions  against  it,  for  any  cause, 
when  such  corporation  can  be  brought  within  the  jurisdiction  of  the  court. 

Where  a  debtor  conveys  property  to  his  creditors,  in  pavment  and  satisfaction 
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of  a  debt,  and  the  same  is  levied  upon  and  taken  by  a  creditor  of  the  grantor, 
under  an  execution,  the  grantee  is  entitled  to  recover  the  possession  thereof 
on  proof  of  a  fair  consideration,  an  open  and  notorious  taking  of  possession, 
the  absence  of  any  intent  to  defraud  on  his  part,  and  a  continued  possession 
after  the  purchase. 
Where  the  questions  of  fact  are  of  such  a  character,  and  the  eridence  in  regard 
to  most  of  the  questions  so  conflicting,  that  they  can  only  be  disposed  of  by 
the  finding  of  a  jury,  the  court  will  not  interfere  with  their  verdict, 

THIS  case  involves  the  question  of  title  to  personal  property: 
The  action  was  brought  against  a  judgment  creditor  of  the 
vendors,  by  the  executors  of  the  vendee,  to  recover  the  value  of 
property  seized  and  sold  under  execution  against  the  vendors. 
The  vendors  were  indebted  to  the  vendee  in  a  large  amount,  for 
cash  advanced.     The  property  was  transferred  to  the  vendee, 
partly  for  the  debt  and  partly  for  a  new  consideration.     The 
vendors  were  the  sons  of  the  vendee.     He  had  started  them  in 
business  in  Jan.  1847,  and  had  then  given  them  several  thousand 
dollars  as  a  cash  capital     He  subsequently  lent  them  money 
as  they  required  it  in  their  business.     In  October,  1851,  he 
held  their  notes  for  $16,400,  and  their  bonds  for  $8,500.    They 
applied  for  further  advances.     He  declined,  and  requiring  pay* 
ment,  they  sold  and  transferred  the  property  to  him.    He  gave, 
for  personal  property,  which  they  estimated  at  $21,500,  and 
for  real  estate  estimated  at  $4000,  making  in  all  $25,700, 
(but  which  he  estimated  at  only  half  that  value,)  the  not^ 
and  bonds  above  mentioned  and  about  $8000  in  cash  advanced 
at  and  about  the  time  of  the  transfer.     The  publicity  and  no- 
toriety of  the  transfer  were  admitted.    Peter  H.  Schenck,  the 
vendee,  took  the  entire  control  of  the  business  from  the  day 
of  his  purchase  up  to  the  time  of  his  death.    After  his  death, 
the  defendant  seized  and  sold  the  property,  on  the  alleged 
ground  that  the  sale  was  fraudulent.     The  sale  and  transfa: 
were  made  on  the  25th  of  October,  1851.    Courtney  Schenck 
&  Brother,  the  vendors,  had  hired  from  the  Colbum  Manufac- 
turing Company  the  2d,  3d  and  4th  stories  of  a  mill  at  An- 
sonia,  Connecticut,  for  one  year  from  March  20, 1850,  with  the 
privilege  of  four  years  more.     They  had  put  into  it  various 
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movable  machinery.  The  lease  and  the  movable  maohinery 
were  all  transferred  to  Peter  H.  Schenck.  He  became  the 
tenant  of  the  Colbum  Manufacturing  Company,  used  the  ma- 
chinery, and  carried  on  business  there,  till  his  death,  which 
occurred  in  September,  1852.  Upon  his  death,  his  executors, 
the  present  plaintiffs,  took  possession  of  the  property,  and  car- 
ried on  the  mill  till  December,  when  they  allowed  Charles 
Wells,  a  son-in-law  of  Mr.  Schenck,  to  go  into  the  mill,  and 
work  it,  for  his  own  benefit,  but  without  any  fixed  term.  On 
the  9th  pf  April,  1853,  executions  were  issued  on  two  judg- 
ments obtained  by  the  Farmers'  Bank  of  Bridgeport,  against 
Courtney  Schenck  and  Brother,  which  executions  were  levied 
on  the  SOth  of  April,  and  a  sale  of  the  movable  machinery  was 
made  on  the  21st  of  May,  1853.  The  records  of  these  judg- 
ments, and  of  two  others  not  necessary  to  be  considered  here, 
were  set  out  in  the  case.  The  justification  attempted  by  the  an- 
swer rested  solely  on  these  executions.  The  executors  claimed 
that  the  sale  was  made  in  good  faith,  for  a  full  consideration, 
and  without  fraud. 

The  defenses  were,  (1,)  a  denial  of  the  plaintiff's  title ; 
(2,)  a  levy  and  sale  under  executions  against  Courtney  and 
Edward  Schenck,  from  whom  the  plaintiffs'  testator  derived 
his  supposed  title  by  a  transfer  alleged  to  be  fraudulent  and 
void  as  against  the  defendant,  a  creditor  of  said  Courtney  and 
Edward  Schenck,  both  as  a  conveyance  to  delay,  hinder  and 
defraud  creditors,  and  also  as  a  preference  of  a  creditor  by  such 
debtors  in  view  of  insolvency,  contrary  to  the  statutes  of  Con- 
necticut. 

The  action  was  tried  at  the  New  York  circuit,  in  February, 
1856,  before  Justice  WniTiNa.  At  the  close  of  the  testimony, 
the  counsel  for  the  defendant  requested  the  judge  to  charge 
the  jury,  1.  That  as  against  the  defendant,  being  a  creditor  of 
the  firm  of  C.  Schenck  &  Bro.,  the  transfer  of  the  property  in 
question  to  Peter  H.  Schenck,  being  partnership  property  of 
that  firm,  could  be  supported  so  far  as  related  to  its  consid- 
eration resting  in  antecedent  debt,  only  by  a  bona  fide  debt  of 
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the  said  firm  to  Peter  H.  Schenck  held  bj  him  against  the  said 
firm,  and  that  if  any  part  of  the  consideration  of  the  transfer 
was  made  np  of  the  several  debt  of  Conrtney  Schenck,  or  of 
Edward  Schenck,  or  of  debts  which  had  been  relinquished  by 
the  father  to  his  son,  as  not  to  be  claimed  of  or  enforced  against 
them  adversely,  the  transf^  was  fraudulent  and  void  as  against 
the  defendant.  2.  That  so  much  of  the  consideration  of  the 
traDsfer  as  was  made  up  of  the  several  bonds  of  Courtney 
Schenck  and  of  Edward  Schenck  was  not  the  partnership  debt 
of  0.  Schenck  and  Bro.,  and  that  those  bonds  being  included 
in  the  consideration  of  the  transfer  of  the  partnership  property, 
such  transfer  was  void  as  against  the  defendant,  a  partnership 
creditor.  3.  That  the  consideration  of  the  transfer  including 
the  sum  of  $6000  in  bonds  of  Courtney  Schenck  and  of  Ed- 
ward Schenck  which  had  been  struck  out  of  his  assets  by  Peter 
H.  Schenck  in  January,  1850,  such  debt  could  not  be  revived 
to  serve  as  a  consideration  for  the  transfer  of  the  property  in 
question,  as  against  the  defendant,  and  the  transfer  being  sup- 
ported in  part  by  such  consideration,  was  fraudulent  and  void 
as  against  the  defendant.  4.  That  Peter  H.  Schenck  in  taking 
this  transfer  upon  the  consideration  of  antecedent  debt  and 
with  notice  of  the  insolvency  of  the  debtors,  was  not  in  the 
right  of  a  bona  fide  purchaser  for  value,  and  that  if  the  trans- 
fer was  made  by  Courtney  Schenck  and  Edward  Schenck  with 
the  intent  to  delay,  hinder  or  defraud  their  creditors,  such 
transfer  was  fraudulent  and  void  as  against  the  defendant,  al- 
though Peter  H.  Schenck  did  not  participate  in  such  intent. 
6.  That  the  transfer  of  the  property  in  question  was  not  com- 
plete to  pass  the  title  except  by  actual  delivery  and  change  of 
possession,  and  that  the  property  in  question  being  situated  in 
Connecticut,  and  the  delivery  made  there,  the  validity  of  the 
transfer  must  be  judged  by  the  law  of  Connecticut ;  and  if  the 
jury  should  find  that  the  transfer  was  made  with  intent  to 
give  one  creditor  a  preference  over  other  creditors,  and  that 
the  debtors  were  insolvent  at  the  time,  the  transfer  was  fraud- 
ulent and  void  as  against  the  defendants.     The  judge  refuse^ 
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to  Charge  as  requested,  but  charged  as  follows:  That  if  they 
were  satisfied  and  found  from  the  evidence  that  the  bill 
of  sale  was  duly  executed  and  delivered,  ai^d  the  property 
in  the  mill  was  delivered  to  Peter  H.  Schenck  or  his  law- 
fully authorized  agent,  and  that  he  or  his  agents  continued  in 
the  possession  of  the  property,  then  the  title  passed.  That  to 
make  a  bill  of  sale  valid  against  creditors  or  bona  fide  pur- 
chaserB,  there  must  be  a  continued  change  of  the  actual  pos- 
session. If  there  was  any  secret  trust,  or  the  transaction  was 
fraudulent,  the  sale  would  be  void  as  against  the  creditors  of 
the  sons.  If  the  purchase  by  P.  H.  Schenck  was  honest  and 
honafid^^  and  he  paid  the  fiill  and  fair  value  for  the  property 
purchased,  and  there  was  no  secret  trust  for  his  sons,  or  any 
secret  trust,  then  the  law  would  uphold  such  a  sale.  If  P.  H. 
Schenck  had  paid  in  cash,  at  the  time  of  the  bill  of  sale,  the 
faU  value  of  the  property,  and  it  was  done  with  the  object 
and  intent  to  cover  the  property,  and  with  a  fraudulent  intent 
to  cheat  and  defraud  the  creditors  of  the  sons,  the  sale  would 
be  fraudulent  and  void  as  against  them,  and  the  plaintiffii 
oould  not  recover.  If  a  part  of  the  consideration  was  paid  in 
cash,  and  the  remainder  was  in  a  JxyMi  fide  antecedent  debt, 
the  consideration  would  be  good — ^indeed  if  the  whole  consid- 
eration was  for  an  antecedent  debt,  honestly  and  fairly  due, 
and  the  sale  was  in  payment  of  that,  and  the  sale  hona  fide 
free  frmn  any  secret  trust,  followed  by  an  actual  and  continued 
change  of  possession,  then  the  title  of  P.  H.  Schenck  would 
be  valid.  The  mere  fact  that  the  consideration  was  an  ant^ 
cedent  debt  would  not  make  the  sale  void.  The  true  question 
was,  whether  the  sale  was  honest  and  fair,  and  without  fraud. 
If  a  portion  of  the  liabilities  given  up  were  not  a  partnership 
indebtedness,  and  there  was  not,  aside  from  that,  a  fair  con- 
flideration  otherwise  paid  for  the  property,  then  the  sale  would 
be  void.  But  if  the  money  loaned  by  P.  H.  Schenck,  and  for 
which  the  bonds  were  given,  was,  in  fact,  a  loan  to  the  firm, 
and  the  money  borrowed  went  into  the  business  of  the  firm, 
then  in  equity  the  partnership  property,  with  the  consent  of 
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the  firm,  might  lawfully  be  applied  to  the  payment  of  mask 
bonds.  If,  however,  when  P.  H.  Schenck  loaned  the  money 
he  intended  to  loan  it  solely  upon  the  responsibility  of  the 
separate  partner,  then  the  partnership  property  could  not  be 
applied  to  the  payment  of  the  separate  debts  of  the  partners, 
to  the  exclusion  of  the  copartnership  creditors.  If  the  moneys 
advanced,  from  time  to  time,  by  P.  H.  Schenck,  were  absolute 
gifts  to  his  sons,  either  to  enable  them  to  start  or  continue  in 
business  upon  capital  so  furnished  or  otherwise,  then  they  could 
not  be  claimed  as  valid  existing  debts  as  against  the  creditors 
of  the  sons.  If  Peter  H.  Schenck  gave  them  the  money,  or 
advanced  the  money,  as  loan.^^^  :.ad  actually  canceled  the  debt 
as  against  them  in  his  books,  he  could  not  revive  them  against 
his  sons,  so  as  to  make  them  valid  debts  as  against  the 
creditors  bf  the  sons.  If  the  loans  were  honest,  and  the 
transaction  fair,  and  not  a  revival  of  old  debts,  that  had  been 
extinguished,  then  the  debt  might  be  paid  by  the  sons  with 
theL-  property.  That  if  the  sale  was  for  the  benefit  of  the 
sons,  it  was  void.  To  Uphold  the  sale  the  jury  must  find  it 
to  have  been  at  a  fair  value,  with  a  bona  fide  intent  on  the  part 
of  the  purchaser  and  seller  to  make  it  valid.  That  if  the  jury 
should  find  that  a  fair  consideration  was  paid;  that  Mr. 
Schenck  took  possession  in  an  open  and  notorious  manner ; 
that  the  transaction  was  without  any  intent  to  defraud  the 
creditors  of  the  sons,  on  the  part  of  Peter  H.  Schenck ;  and 
that  he  continued  in  possession,  the  plaintifib  were  entitled  to 
a  verdict  for  the  value  of  the  property.  That  if  there  was  no 
actual  debt  equal  to  the  value  of  the  property  sold,  or  if  the 
transfer  was  for  the  benefit  ci  the  sons,  or  intended  to  be  for 
their  benefit,  then  the  defendants  were  entitled  to  a  verdict. 
The  plaintifis'  counsel  excepted  to  the  charge  as  far  as  it  re- 
lated to  an  antecedent  debt,  and  as  far  as  it  did  not  agree  with 
the  requests  to  charge.  The  defendants'  counsel  excepted  to 
the  charge  so  far  as  it  diiSered  from  his  requests  to  charge,  and 
also  excepted  separately  to  each  of  the  refusals  to  charge  as 
requested.    The  jury  found  a  verdict  for  the  plaintiffs  for 
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97000  damages.  The  oounsel  for  the  defendant  then  moved, 
upon  the  minutes  of  the  judge^  for  a  new  trial,  on  the  ground 
that  the  verdict  was  againbt  the  charge  of  the  court  and 
against  the  weight  of  evidence.  The  court  denied  the  motion, 
and  the  defendants'  oounsel  excepted,  and  appealed  to  the 
general  teacm  of  the  court  from  the  order  denying  such  motion. 
And  thereupon  a  case  was  made  by  the  defendants  with  lib- 
erty to  either  party  to  turn  it  into  a  bill  of  exceptions  or 
special  verdict,  and  the  court  directed  such  case  and  exceptions 
to  be  heard  in  the  first  instance  at  a  genend  term. 

-B.  FayerweatJieVj  for  the  plaintiflfe. 

W.  M.  HvartSj  for  the  defendants. 

By  the  Cowrt,  Ikqbaham,  J.  1.  The  refMreientative  diarao- 
ter  in  which  the  plaintifBs  bring  their  action,  and  their  right  to 
bring  this  action  in  that  capacity,  is  not  disputed  by  the  plead- 
ings. The  complaint  avers  that  the  plaintiffs  are  the  execu- 
tors of  Peter  H.  Schenck,  deceased,  and  makes  profert  of  the 
letters  testamentary.  The  answer  in  no  way  denies  such  ex- 
ecutorship, or  such  letters.  For  the  purposes  of  this  action 
it  must  be  taken  as  true  that  such  letters  testamentary  were 
granted,  and  were  Sufficient  The  averment  is  not  that  let- 
ters were  issued  in  this  state,  and  without  some  denial  of  the 
plaintiffs'  right  to  represent  the  estate,  the  defendants  are  pre- 
cluded from  setting  the  objection  upon  the  trial. 

2.  The  defendants  having  appeared  in  the  action,  are,  for 
the  purposes  of  this  action,  as  much  within,  and  subject  to, 
the  jurisdiction  of  this  court  as  if  they  were  a  corporation 
under  the  laws  of  this  state.  It  is  true  that  for  the  purposes 
of  certain  provisions  of  the  statute  of  limitations,  they  can 
never  come  within  the  description  of  those  who  are  called 
residents,  so  as  to  allow  the  statute  to  run  against  them ;  but 
their  foreign  origin  does  not  prevent  actions  against  them  for 
any. cause  when  they  can  be  brought  within  the  jurisdiction 
of  the  court.     (1  Denio,  441.)     It  was  urged,  on  the  argu- 
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ment,  that  the  plaintiffs  had  no  right  to  the  property  when 
the  trespass  was  committed ;  but  their  title  to  the  property 
was  a  question  of  fact,  as  to  which  there  was  ample  testimony 
to  sustain  the  finding  of  the  jury.  There  was  evidence  that 
Peter  H.  Schenck  had  taken  possession  of  the  property  during 
his  life,  and  employed  Servoss  to  go  on  manufacturing  on  his 
account ;  and  that  the  business  was  carried  on  in  his  name, 
and  bills  made  out  in  his  name.  The  evidence  also  showed 
possession,  on  the  part  of  the  plaintiffs,  after  the  death  of  the 
testator,  and  that  the  executors  carried  on  the  business  a  few 
months.  Mere  possession  by  the  executors  would  be  sufficient 
to  maintain  trespass,  against  a  wrongdoer,  and  there  can  be 
no  doubt  of  the  sufficiency  of  this  evidence  to  sustain  the  find-* 
ing  of  the  jury  on  this  point. 

3.  Whether  there  was  fraud  or  not^  as  against  creditors,  in 
the  transfer  of  the  property  to  Peter  H.  Schenck,  was  a  ques* 
tion  belonging  to  the  jury,  under  the  evidence ;  and  if  the 
judge,  in  his  chai^,  refused  to  submit  to  them  the  question, 
as  he  was  requested  to  do  by  the  defendants'  counsel  in  the 
fourth  request  to  charge,  it  would  have  been  erroneous.  It  is 
stated  that  the  judge  refused  to  charge  as  requested,  but  this 
refers  to  all  the  requests  collectively.  In  his  charge,  however, 
it  appears  that  he  did  submit  to  the  jury  the  question  of  firaud 
in  the  transfer,  when  he  told  them  that  firaud  vitiated  the  con^ 
tract,  and  that  the  law  would  not  allow  an  assignment  to  be 
made  by  a  debtor  for  his  own  benefit,  or  to  hinder,  delay  or 
defraud  Us  creditors. 

4  The  next  objection  is  to  the  chai^  of  the  judge,  which 
stated  that  the  plaintiffs  were  entitled  to  recover,  on  pt>of  iji 
a  fiur  consideration,  an  open,  notorious  taking  of  possession^ 
a  freedom  from  an  intent  to  defraud  on  the  part  of  the  testa* 
tor,  «nd  a  continued  possession  on  the  part  of  the  testator 
after  the  purchase.  The  cases  referred  to  by  the  defendants^ 
counsel  do  not  apply  in  this  case.  The  sale  to  the  testatori 
here,  was  an  absolute  one ;  was  made  in  payment  of  debts 
due,  and  in  part  of  advances  then  made,  and  was  neither  a 
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Voluntary  conveyance  without  consideration,  nor  an  assign- 
ment for  the  benefit  of  creditors.  In  Mead  v.  Phillips^ 
(1  Sandf,  Ch.  Rep,  85,)  the  transfer  was  to  assignees  for  the 
benefit  of  creditors.  In  Mohawk  Bank  v.  Atwater,  (2  Paige^ 
64,)  the  transfer  was  under  a  voluntary  conveyance  of  a  father 
to  his  son,  without  any  consideration.  And  in  Rathbun  <k  Dow 
Y.  Platner,  (18  Barb.  272,)  the  deed  of  assignment  was  for  the 
benefit  of  creditors.  In  regard  to  all  such  conveyances,  in  the 
latter  case  Judge  Mason  says,  ''our  statute  pronounces  void 
all  such  assignments  which  are  made  with  the  intent  to  hinder, 
delay  or  defiraud  creditors,  «  »  *  «  when  the  assignees  have 
been  perfectly  free  from  the  imputation  of  fraud ;  but  the 
court,  at  the  same  time  recognizes  the  distinction  between 
these  cases  and  that  of  a  debtor  who  conveyed  property 
directly  to  his  creditor  in  payment  and  satisfaction  of  a  bona 
fide  debt,  where  the  conveyance  was  upheld,  although  it  was 
made  by  the  debtor  with  intent  to  hinder,  delay  and  defraud 
other  creditors,  if  the  grantee  was  not  a  party  to  the  firaud. 
The  case  of  Waterbury  v.  Sturtevant,  (18  Wend.  353,)  is  a 
full  authority  on  this  point.  Senator  Edwards,  in  that  case, 
Bays,  ''In  order  to  make  the  conveyance  fiuudulent  and  void 
as  to  the  grantee,  fraud  or  a  fraudiilent  intent  must  be  shown 
on  his  party  as  well  as  on  the  part  of  the  grantor.  To  render 
the  conveyance  void  there  should  be  a  fraudulent  motive  on 
the  part  of  the  purchaser  as  well  as  the  seller.''  There 
was  no  error  in  the  charge  of  Mr.  Justice  Whiting  on  this 
point 

5.  The  charge  in  regard  to  the  character  of  the  indebted* 
ness,  and  whether  it  was  the  individual  indebtedness  of  the 
Bons,  or  the  indebtedness  of  the  firm,  distinctly  submitted 
thoBe  questions  to  the  jury,  with  the  instruction  that  if  the 
liabilities  given  up  were  not  those  of  the  partnership  the  Bale 
would  be  void.  The  charge  contained  all  that  the  defendants 
had  a  right  to  insist  upon,  on  that  point,  and  left  those  ques- 
tions, as  we  think,  fairly  to  the  jury. 

6.  Several  exceptions  were  taken  to  the  rulings  of  the  court 
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88  to  the  admission  of  evidence.  They  were  not  particularly 
noticed  on  the  argument.  In  examining  them,  we  have  not 
been  able  to  see  that  any  error  was  committed  in  r^ard  to 
any  of  them  by  the  decisions* 

There  does  not  appear  to  have  been  any  error  of  law  in  the 
oonise  of  the  trial,  which  would  sustain  the  court  in  reversiDg 
the  judgment,  and  the  questions  of  fact  are  of  such  a  charac- 
ter, and  the  evidence  in  regard  to  most  of  the  questions  so 
conflicting,  that  they  can  only  be  disposed  of  by  the  finding 
of  the  jury.  In  such  a  case  the  court  cannot  interfere  with 
iheir  verdict. 

The  judgment  should  be  affirmed. 

[Kbw  Yobk  Gmbbal  Tbbx,  May  8, 1858.    Ikunes,  CUrke  and  In^j^rahamj 


Ward  &  Paekeb  vs.  Woodbubn,  Franklin  &  Scott. 

Where,  in  an  action  against  three,  for  the  recorerj  of  perBonal  property,  it 
appears  that  there  is  no  issue  involving  any  thing  personal  to  either  one  of 
the  defendants,  but  the  only  defense  made  is  a  joint  defense,  the  defendants 
cannot  be  witnesses  for  each  other. 

It  would  be  an  idle  ceremony  to  swear  defendants  as  witnesses,  where  it  ap- 
pears ftDm  the  pleadings  that  neither  of  them  can  be  allowed  to  testify  to 
any  matter  in  issue  in  the  cause.    Per  Ixobaham,  J. 

A  release,  from  two  of  three  partners  to  the  third,  of  their  interest  in  the 
partnership  effects,  taken  with  toll  knowledge  of,  and  subject  to,  all  the 
equities  existing  between  the  parties,  is  not  such  a  sale  as  will  deprive  a 
vendor  of  his  right  of  action  for  goods  which  he  alleges  the  firm  have 
fraudulently  obtained  from  him. 

Vendors  sought  to  recover  the  possession  of  goods,  on  the  ground  of  a  false 
representation,  made  by  the  purchasers'  agent,  at  the  time  of  the  purchase, 
in  Auffust,  1863,  that  the  purchasers  were  Worth  |40,000.  The  proof  of  the 
falsity  of  the  statement  was,  that  the  purchasers  failed,  in  October,  and 
made  an  assignment  in  January,  following,  with  only  a  small  amount  of 
assets  after  paying  their  confidential  debts.  The  agent  swore  that  he  made 
the  statement  without  any  direction  from  his  principals,  but  believing  it  to 
be  true.  Held  that  this  was  not  sufficient  proof  of  an  intended  fraud  on 
Uie  part  of  the  agent* 
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APPEAL  firom  an  order  made  at  a  special  term,  reftismg  a 
new  trial,  and  from  a  judgment  in  favor  of  the  plaintifib, 
rendered  on  the  last  count  of  the  complaint.  The  action 
was  brought  to  recover  the  possession  of  personal  property; 
with  damages  for  detention  thereof.  The  plaintiffit  recov- 
ered only  on  the  third  count.  In  that  count  they  alleged 
that  on  the  18th  of  August,  1853,  the  defendants  procured 
goods  from  the  plaintiffs  by  fraudulent  representations.  The 
defendants  answered  separately,  traversing  the  whole  com-^ 
plaint,  and  claiming  property  in  the  goods,  and  denying  pos- 
session of  the  goods  at  the  time  the  action  was  brought. 
The  action  was  tried  at  the  New  York  circuit,  in  May,  1856, 
before  Mr.  Justice  Daviss  and  a  jury.  On  the  trial  the 
plaintiffs  proved  two  sales  of  goods,  one  on  the  10th  and  the 
other  on  the  18th  August.  No  representations  preceding  the 
sale  of  10th  August  being  shown^  that  demand  was  rejected 
by  the  court,  and  the  case  proceeded  on  the  sale  of  18th 
August  alone.  As  to  the  latter  sale^  the  evidence  was  as  fol- 
lows :  The  sale  was  made  by  a  clerk  of  the  plaintiffs  to  a 
derk  of  the  defendants,  on  the  18th  August,  1853,  and 
amounted  to  $1246.18.  A  bill  was  sent  in,  stating  the  terms 
thus :  "  Terms :  Note  to  your  owif  order  at  8  months."  On 
the  4th  October,  1853,  the  defendants'  note  for  this  bill,  at 
8  months,  datexi  18th  August,  1853,  was  received  by  the 
plaintiffs,  and  they  heard  of  the  defendants'  failure  a  few  days 
afterwards.  The  representations  testified  to  by  the  plain- 
tiflb'  clerk,  were  to  the  effect  that  the  defendants  were  solvent, 
and  worth  $40,000  above  their  debts.  It  appeared,  also,  that 
on  or  about  March,  1853,  one  of  the  defendants  stated  to 
another  firm  that  the  defendants  were  worth  $40,000,  and 
in  February  or  March,  1853,  he  stated  to  another  firm  that 
the  defendants  were  worth  $50,000  or  $60,000.  It  also  ap- 
peared that  in  November  or  December,  1852,  one  of  the  de- 
fendants obtained  an  extension,  and  then  thought  he  should 
be  able  to  meet  his  engagements ;  and  that  after  the  failure 
the  .defendants  offered  to  pay  their  confidential  debts  and  40 
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per  cent  to  general  creditors ;  and  that  the  assignment  is 
likely  to  pay  20  per  cent  to  the  general  creditors.  The  plain- 
tiffs put  in  evidence  the  assignment  of  the  effects  of  the  firm, 
dated  January  4,  1854.  The  defendants'  clerk,  who  made 
the  purchase,  testified  that  he  made  the  representations  with- 
out authority  from  the  defendants,  and  believed  them  to  be 
correct,  when  he  made  them.  The  defendants  Woodbum  and 
Bcott  offered  in  evidence  the  deposition  of  the  defendant 
Franklin,  taken  de  bene  esse.  This  was  excluded,  on  the 
ground  of  the  incompetency  of  one  defendant  as  a  witness  for 
the  other  defendants ;  to  which  niling  exception  was  takea 
The  defendants  Woodbum  and  Scott  were  seyeraUy  offered 
as  witnesses  by  their  co-defendants,  and  excluded  for  incom- 
petency, and  exceptions  to  such  rulings  were  taken.  It  was 
attempted  to  be  shown  that  the  defendants  Franklin  and 
Scott  had,  on  the  10th  day  of  October,  1853,  and  before  the 
commencement  of  this  suit,  assigned  to  their  copartner,  Wood- 
bum,  all  their  interest  in  the  goods,  and  had  thareby  exoner* 
ated  themselves  fix>m  liability.  The  plaintifb  recoyered  a 
verdict  for  $1248,  for  the  value  of  the  property,  and  #182.74 
damages  for  the  detention  thereof. 

Chas.  Tracy,  for  the  appellants.  I.  The  circuit  judge 
erred  in  excluding  the  several  defendants  as  witnesses  for  their 
co-defendants.  Each  was  a  competent  witness  for  the  other 
defendants.  (Cbrfe,  §  397.  Beal  v.  Finch,  1  Keman,  128. 
Dean  v.  Thornton,  3  id,  266.  Lefever  v.  Brigham,  10  How. 
386.     Gardner  v.  Finley,  19  Barb,  317.) 

II.  The  refusal  to  charge  as  requested  was  erroneous.  The 
assignment  made  by  Woodbum  recites  the  fact  that  Franklin 
and  Scott  sold  their  interests  in  the  fijm's  property  to  Wood- 
bum,  the  10th  October,  1853.  The  action  was  brought  on 
the  same  day.  The  plaintiffs  put  the  assignment  in  evidence, 
and  there  was  no  proof  that  the  action  was  brought  before 
the  transfer  was  made.  This  action,  for  the  recovery  of  pos- 
session of  personal  property,  will  not  lie  against  Franklin  or 
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Bcott,  unless  brought  before  they  parted  with  the  property 
and  lost  the  power  to  make  delivery  to  the  plaintifis.  {BoIh 
erts  V.  Bandel,  3  Sand/,  8.  0.  B.  707,  Brockway  v.  Bw^ 
nap,  12  Barb.  U7.    8.  C.  16  id  309.) 

III.  The  verdict  was  against  evidence,  The  case  contains 
all  the  evidence.  The  jury  were  not  warranted  in  finding  that 
intentional  deception  had  been  practised  by  the  defendants. 
A  suspension  of  payments  in  October,  followed  by  an  assign- 
ment in  January,  does  not  authorize  an  inference  of  insolv* 
ency  in  the  previous  August,  much  less  of  a  knowledge  by 
the  defendants  of  such  a  condition. 

Truman  Smithy  for  the  plaintifb.  To  the  l^ality  of  the 
proceedings  at  the  circuit,  only  two  objections  are  taken: 
L  It  is  insisted  that  the  defendants  Franklin  and  Scott  had 
exonerated  themselves  from  all  liability,  by  assigning  to  their 
copartner,  Woodburn,  aU  their  right  and  interest  in  these 
goods  before  Ward  &  Parker  rescinded  the  sale  of  the  18th 
of  August  and  demanded  back  the  goods.  To  this  we  an-» 
swer:  (1.)  It  does  not  appear  that  Franklin  and  Scott  sold 
and  assigned  to  Woodburn  on  the  10th  day  of  October,  the 
day  of  rescission  of  the  sale  by  Ward  &  Parker.^  The  only 
evidence  in  the  case  on  this  point  is  a  recital  in  the  indenture 
of  assignment,  executed  by  Woodburn  to  WoodruflF,  and 
dated  January  4th,  A.  D.  1854,  wherein  it  is  stated  that  they, 
Fi-anklin  and  Scott,  had  sold  their  interest  to  Woodburn,  by 
an  instrument  dated  on  the  10th  day  of  October,  and  not  that 
it  was  in  fact  executed  and  delivered  on  that  day.  (2.)  The 
instrument,  whenever  executed,  only  "  sold,  assigned,  trans- 
ferred and  made  over"  to  Woodburn  "all  and  singular  the 
goods,  chattels,  credits  and  eflfects  "  of  the  late  firm  of  Wood- 
bum  &  Co.  They  did  not  sell  these  goods ;  they  were  "  the 
goods,  chattels  and  effects  '*  of  Ward  &  Parker,  and  did  not 
belong  to  Woodburn  &;  Co.  (3.)  The  assignment  by  Frank- 
lin and  Scott  to  Woodburn  was  a  private  affair  of  their  own, 
of  which  Ward  &  Parker  had  no  notice.    It  would  seem  to 
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be  a  singular  idea  that  two  of  three  joint  tort  feasors  con- 
cerned in  defrauding  another  of  his  estates  can  exonerate 
themselves  from  all  liability  by  secretly  transferring  their  in- 
terest in  the  plunder  to  their  associate  in  fraud.  If  such  an 
absurdity  could  be  recognized  for  a  moment,  the  court  at  least 
should  hold  that  notice  of  such  transfer  should  be  given  to 
the  party  injured.  (4.)  The  most  that  can  be  said  is  that  the 
transfer  by  Franklin  and  Scott,  and  the  rescission  by  Ward 
&  Parker,  both  took  place  on  the  same  day,  (October  10th.) 
There  are  no  grounds  for  presuming  priority  in  favor  of  one 
transaction  any  more  than  there  is  in  favor  of  the  other.  If 
a  transfer  by  Franklin  and  Scott  to  Woodburn  is,  as  to  them, 
a  defense,  they  must  prove  the  priority,  and  not  call  on  the 
court  to  help  them  out  by  presumptions.  (5.)  But  the  de- 
fense itself  is  an  absurdity.  Joint  participators  in  fraud  can- 
not obtain  an  exoneration  from  responsibility  by  any  dealing 
among  themselves  with  the  subject  of  that  fraud.  By  receiv- 
ing the  goods  and  holding  them  in  opposition  to  the  demand 
and  requisition  of  Ward  &  Parker,  they  made  themselves 
jointly  liable  for  the  imposition  practiced  by  their  clerk  Howa 
Besides  there  is  evidence  that  the  falsehoods  of  Howe  were 
concerted  between  him  and  one  at  least  of  the  members  of  the 
firm.  (6.)  Independent  of  all  knowledge  of,  or  actual  partici- 
pation in  the  fraud,  it  is  a  settled  rule  of  law  that  the  prin- 
cipal is  liable  civiliter  for  the  fraud  or  misconduct  of  his 
agent.  "  The  authority  to  purchase  is  authority  to  make  the 
necessary  representations  as  to  the  credit  and  solvency  of  the 
principal."  {Hunter  v.  Hudson  Biver  Iron  and  Machine 
Co.,  20  Barb.  493,  506.) 

II.  In  this  case  the  defendants  were  not  competent  wit- 
nesses for  each  other,  for  (1.)  It  is  not  a  case  of  pure  tortj  as 
in  Beal  v.  Finch  and  others,  (1  Kem,  128.)  (2.)  It  is  a  case 
of  tort  arising  ex  contractu.  The  defendants  are  sued  for 
goods  which  their  agent,  Howe,  purchased  and  obtained  from 
the  plaintiffs  by  false  and  fraudulent  representations  as  to  the 
solvency  of  the  defendants.    Whatever  either  defendant  might 
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be  compelled  to  pay  on  any  judgment  that  could  be  rendered 
would  be  chai^able  against  all,  in  the  adjustment  of  the 
concerns  of  Woodburn  &  Co.  In  the  language  of  the  court 
in  Dean  v.  Thornton  &  DuttOn,  (3  Kern.  266,)  "  in  this  mat- 
ter they  were  jointly  interested,  because  the  proof  which  would 
exonerate  one  would  necessarily  discharge  the  other,  provided 
it  was  receivable  in  behalf  of  both/' 

III.  But  if  it  is  said  that  the  objection  to  the  competency 
of  the  defendants  for  each  other  was  taken  prematurely ;  that 
they  were  prima  facie  witnesses  and  should  have  been  swom^ 
and  that  the  plaintiffs  could  object  only  to  their  speaking  to 
matters  in  which  the  defendants  had  a  joint  interest ;  to  this 
we  answer :  (1.)  This  ground  of  exception  ia^not  applicable  to 
the  deposition  of  Franklin,  which  relates  wholly  to  matters  in 
which  the  defendants  w«re  jointly  interested.  His  statements 
tend  as  much  to  his  own  exoneration,  as  they  do  to  the  de- 
fense of  his  co-defendants.  (2.)  With  respect  to  the  other 
defendants  it  is  to  be  observed  that  §  399  of  the  code  makes 
ihem  prima  facie  inadmissible,  and  it  is  insisted  that  if  there 
were  any  special  grounds  rendering  them,  or  either  of  them  ad- 
missible under  §*397,  it  was  the  duty  of  the  defendant  offering 
his  GO-defendants  to  state  those  grounds.  They  were  offered 
88  witnesses  generally ;  as  such  they  were  clearly  inadmissible. 
(3.)  But  the  defendants  were  jointly  interested  in  all  the  issues 
made  in  the  case.  The  proof  of  the  matters  involved  in  these 
issues  tended  to  subject  or  to  exonerate  all  the  defendants 
alika  The  case  falls  clearly  within  the  principle  of  Dean  v. 
Thortdon  dk  Dutton^  (3  Kernan,  266.)  (4.)  Though  the  de- 
fendants in  form  answered  separately,  yet  all  their  allegations, 
whether  affirmative  or  negative,  are  in  substance  joint.  Neither 
sets  up  any  separate  matter  on  which  he  has  a  right  to  exam- 
ine his  cof-defendant.  The  issues  are  such  as  to  render  the 
defendants  incompetent  as  witnesses  for  each  other.  (5.)  The 
court  will  not  set  aside  the  verdict  and  grant  a  new  trial 
merely  because  the  defendants  were  not  sworn  as  witnesses, 
when  it  is  apparent  that  their  testimony  was  not  mutually 
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available  in  defense  of  each  other.  Substantial  justice  has 
been  done  as  between  those  parties,  and  therefore  the  verdict 
and  judgment  should  stand. 

By  the  Court,  Ingbaham,  J.  This  action  is  for  the  recov- 
ery of  personal  property.  The  goods  were  bought  by  the  de- 
fendants, who  were  partners  in  business,  on  the  18th  August, 
1853.  The  purchase  was  made  by  their  agent,  who  represent- 
ed, at  the  time  of  the  purchase,  that  the  defendants'  house  was 
worth  $40,000  over  and  above  their  liabilities,  and  on  this 
statement  credit  was  given.  The  agent,  Mr.  Howe,  on  his 
examination  stated  that  he  made  the  purchase ;  ibat  he  had 
not  been  authorized  to  make  statements  respecting  the  a£GurB 
of  the  firm ;  that  he  made  the  representations  on  common 
report,  and  he  thought  the  defendants  worth  the  amount  stated. 
The  evidence  to  prove  that  the  statements  were  false  showed 
that  the  defendants  failed  early  in  October,  1853,  and  the 
assignment  was  made  4th  January,  1854,  which  only  sufficed 
to  pay  the  preferred  debts  and  a  small  balance  over. 

Upon  the  trial,  the  defendants  were  offered  as  witnesses  for 
each  other,  and  excluded  by  the  court  Under  the  decision 
in  BecU  v.  Finch,  (1  Keman,  128,)  it  was  erroneous  to  ex- 
clude the  party  when  offered,  but  his  examination  is  to  be  re- 
stricted to  questions  which  do  not  relate  to  matters  wherein 
he  was  personally  interested.  The  case  of  Dean  v.  Thomtonj 
(3  Kernan,  266,)  remedied  the  diflSculty  which  followed  fix)m 
that  decision.  In  that  case  it  was  held  that  parties  might  be 
thus  excluded  as  witnesses,  when  the  matter  to  which  each  de- 
fendant was  offered  to  be  examined  was  one  in  which  they  were 
jointly  interested.  If  therefore  it  appears  that  there  is  no 
issue  involving  any  thing  personal  to  one  of  the  defendants, 
but  all  the  defense  made  is  a  joint  defense,  there  is  no  error  in 
the  exclusion  of  the  witnesses. 

The  answers  in  this  case,  although  separate,  all  agree  in 
establishing  that  the  only  defense  the  defendants  had  was  a 
jomt  one;  that  there  was  «othing  personal  to  either  defend- 


NEW  YORK-MAT,  1858.  353 


Ward  «.  Woodburn. 


ant,  and  therefore  that  there  was  no  subject  on  which  either 
of  the  defendants  could  be  examined  that  he  was  not  jointly 
interested  in  with  the  other  defendants.  It  would  have  been 
an  idle  ceremony  to  swear  the  defendants  as  witnesses,  when  it 
appeared  from  the  pleadings  that  neither  of  them  could  be 
allowed  to  testify  to  any  matter  in  issue  in  the  cause. 

The  judge  was  requested  to  charge  the  jury  that  the  action 
would  not  lie,  if  the  suit  was  not  brought  before  the  sale  by 
Scott  &  Franklin  to  Woodburn;  which  he  refused  to  do. 
There  was  no  evidence  to  show  any  such  sale,  except  a  reoital 
in  an  assignment  by  Woodburn,  which  I  should  hardly  think 
sufficient  evidence  of  such  a  fact.  But  if  it  had  been  proved, 
it  furnished  no  ground  for  such  a  charge.  If  such  an  assign- 
ment was  made  it  was  only  a  release  from  one  partner  to 
another  of  his  interest  in  the  partnership  effects,  taken  with 
full  knowledge  of,  and  subject  to,  all  the  equities  between  the 
parties ;  and  it  was  not  such  a  sale  its  could  deprive  the  plain- 
tiff of  his  right  of  action  for  the  goods  which  he  alleged  the 
defendants  had  fraudulently  obtained  from  him,  even  under 
the  decision  of  the  superior  court  in  Roberie  v.  Randall^  (3 
Sand.  707.)  But  upon  a  review  of  this  question  in  the  su- 
preme court,  that  case  has  been  substantially  overruled,  and  it 
has  been  held  that  the  present  remedy  for  the  recovery  of  per- 
sonal property  is  as  full,  general  and  complete  as  replevin  was 
under  the  revised  statutes,  and  that  the  action  will  lie  although 
the  defendant  before  suit  has  wrongfully  parted  with  the  pos- 
session. (Brockivay  v.  Bumap^  16  Barb.  309.  Drake  v. 
Wakefield,  11  How.  P.  R.  106.) 

This  disposes  of  the  questions  arising  X)n  the  bill  of  excep- 
tions, and  neither  exception  being  well  taken,  the  plaintiff  is 
entitled  to  judgment  thereon. 

Upon  the  case,  another  question  arises,  viz :  whether  the 
verdict  is  against  the  evidence.  The  false  representation 
alleged  by  the  plaintiff  was  the  statement  that  in  August, 
1853,  the  defendants  were  worth  $40,000.  The  proof  of  such 
falsity  is  their  failure  in  October,  and  making  an  assignment 
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in  January  following,  with  a  small  amount  of  assets  leyond 
the  payment  of  the  confidential  debts.  Without  some  further 
proof  I  am  at  a  loss  to  see  how  such  evidence  makes  out  an 
intended  fraud  on  the  part  of  the  agent,  at  the  time  he  made 
the  purchase.  His  testimony  shows  that  the  defendants  never 
had  directed  him  to  make  the  statement ;  that  he  supposed  it 
to  be  true ;  and  that  he  learned  it  from  common  report  and 
from  the  persons  who  were  references  for  the  defendants.  It 
has  not  been  of  late  unusual  for  merchants,  and  corporate 
bodies,  within  a  period  of  two  months,  to  find  themselves  re- 
duced to  inability  to  pay  their  debts,  from  the  possession 
of  what  they  at  the  time  supposed  to  be  a  much  larger 
fortune.  The  mere  fact  of  failure  within  two  months  there- 
after will  not  furnish  sufficient  evidence  to  establish  a  fraud 
against  an  agent  who  made  such  a  statement  without  direction 
from  his  principals.  Upon  this  point  I  think  the  jury  have 
erred,  and  the  verdict  should  be  set  aside. 

When  a  new  trial  is  granted  as  being  against  the  evidence, 
the  new  trial  can  only  be  ordered  on  payment  of  costs. 

[New  York  Genbbal  Term,  May  3.  1858.    Davxes,  Clerke  aqd  Ingraham, 
Joatices.] 


The  Mutual  Life  Insuuance  Company  of  New  York  vs, 
Ambrose  Wager. 

The  contract  of  inauraxice  is  an  executory  contract,  executed  by  the  payment 
of  the  aum  insured,  on  a  loss. 

If  there  was  fraud  in  an  original  contract  of  life  insurance,  not  known  when 
the  loss  was  paid ;  or  if  the  loss  was  paid  in  ignorance  of  some  circumstance 
attending  the  loss,  whibh  if  known  would  have  enabled  the  insurers  to  resist 
the  claim,  the  money  may  be  recovered  back ;  but  if  they  knew,  when  they 
paid  the  loas,  or  upon  inquiry  might  have  informed  themselTea,  of  the 
grounds  upon  which  they  could  have  resisted  the  claim,  they  cannot  after- 
wards recover  the  money  back. 

If  a  party  intends  to  plead  ignorance  of  a  fact  which,  if  known,  would  haw 
prevented  his  making  an  executory  contract,  originaUyi  he  must  do  it  when 
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called  upon  to  cany  the  contract  into  effect;  if  upon  inquiry  he  could  have 
informed  himself  of  such  fact.  Aifter  having  executed  the  agreement,  he 
cannot  avoid  it  on  the  ground  of  mere  mistake. 

The  payment  of  money  upon  such  a  contract,  by  a  party  thereto,  with  the 
knowledge,  or  with  the  means  of  knowledge,  of  such  fact,  will  be  deemed  a 
▼oluntary  payment;  and  the  party  will  be  estopped  thereby  from  alleging 
ignorance  of  such  fact,  in  an  action  subsequently  brought  by  him  to  recover 
the  money  back  on  the  ground  that  the  original  contract  was  entered  into 
under  a  mistake  of  facts. 

If  insurers  voluntarily  pay  the  amount  of  a  loss  upon  a  life  policy,  they  are 
barred  by  their  own  act  from  subsequently  maintaining  a  suit  to  recover 
the  money  back,  on  any  ground  affecting  the  validity  of  the  original  con- 
ti-act,  merely,  known,  or  which  upon  inquiry  inight  have  been  known,  when 
they  paid  the  loss ;  except  fhiud. 

In  such  action  they  will  be  deemed,  by  the  payment,  to  have  settled,  or 
waived,  all  questions  of  law  or  of  fact  as  to  the  validity  of  the  original  con- 
tract—except fraud — which  they  ha4  the  means  of  raising  when  they  paid 
the  loss. 

Consequently,  the  money  so  p^id  cannot  be  recovered  back,  on  the  ground  of 
iklse  representations  made  by  the  assured,  or  his  agent  in  regard  to  the 
state  of  the  assured's  health,  at  the  time  of  applying  for  insurance.  IkorAp- 
HAM,  J.,  dissented. 

Where  a  creditor  procures  an  insurance  upon  the  life  of  his  debtor,  to  secure 
'the  amount  of  his  advances,  and  so  notifies  tlie  insurers,  at  the  time,  he  is 
entitled  to  the  amount  due  him  at  the  debtor's  death.  If  he  knowingly 
claims  and  receives  more  than  that  amount,  the  insurers  may  recover  back 
the  excess. 

If  the  representatives  of  the  insured  are  obliged  to  sue  upon  the  policy,  the 
burthen  of  proving  their  claim  rests  on  them  ;  but  in  a  suit  brought  by  the 
insurers,  to  recover  back  the  amount  paid  by  them  upon  the  policy,  on  a 
loss,  on  the  ground  of  fraud  and  misre]>resentation,  the  burthen  of  proof 
lies  upon  the  insurers. 

THIS  action  was  brought  to  recover  back  from  the  defendant 
f  2566.34,  paid  him  by  the  plaintiffs,  October  25,  1851, 
being  the  amount  insured  by  them  in  his  favor,  December  18, 
1845,  on  the  life  of  one  Woodward  Frisbie,  who  died  Septem- 
ber 30,  1851.  The  plaintiffs  claimed  to  recover  on  the  ground 
of  an  alleged  false  and  fraudulent  declaration  of  the  defend- 
ant made  at  the  time  of  effecting  the  insurance  :  1st,  that  Fris- 
bie was  not,  to  the  defendant's  knowledge,  "  afflicted  with 
spitting  of  blood,  or  any  disorder  which  tends  to  the  short- 
ening of  life '"  and  2d,  that  he  had  an  interest  in  Frisbie's 
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life  to  the  amount  of  $2500 ;  and  also  upon  the  ground  that 
when  applying  for  payment  of  the  loss,  he  fraudulently  con- 
cealed the  fact  that  Frisbie  died  of  consumption,  and  repre- 
sented that  he  had  died  of  a  disease  of  the  lungs  of  recent 
origin,  accompanied  with  diarrhea.  The  case  was  tried  before 
Mr.  Justice  Mitchell,  at  the  New  York  circuit.  A  declara- 
tion by  Frisbie,  dated  December  11,  1845,  was  produced,  cer- 
tifying that  he  had  not  been  afflicted  with  (among  other 
things)  spitting  of  blood,  and  was  not  then  afflicted  with  any 
disorder  which  tends  to  the  shortening  of  life.  The  defendant 
signed  a  declaration  dated  December  8,  1845,  to  the  same 
effect,  as  far  as  he  kneio,  and  that  he  was  interested  in  Fris- 
bie's  life  to  the  amount  of  $2500.  Wager,  the  defendant,  and 
Frisbie,  the  decedent,  resided  at  Rhinebeck,  when  the  policy 
was  effected.  Application  was  made  for  it  to  Fonda,  the  agent 
of  the  company,  at  Poughkeepsie.  The  applicant  produced 
the  certificate  of  Dr.  Freligh,  a  neighbor,  which  stated  that 
Frisbie  had  slight  chronic  bronchitis.  Fonda  required  an  ex- 
amination by  Dr.  Thomas  of  Poughkeepsie,  who  was  the  reg- 
ular examiner  for  the  company.  Fonda  and  Thomas  were 
produced  as  witnesses  pn  the  trial.  The  examination  was  full 
and  careful,  and  with  a  knowledge  on  the  part  of  the  company 
that  Frisbie  had  had  chronic  bronchitis.  The  proofs  furnished 
on  the  application  for  payment  of  the  loss  were  read  in 
evidence.  By  these  it. appeared  that  Frisbie,  with  his  wife, 
went  from  Rhinebeck  in  September,  1851,  to  visit  his  relatives 
at  Coventry,  Chenango  county,  and  there  died  of  "  a  disease 
of  the  lungs,  accompanied  with  diarrhea."  Dr.  Eliphalet 
Piatt,  Mrs.  Sarah  T.  Weaver,  widow  of  decedent,  Peter  T. 
Hevenor,  Thomas  Reed,  William  Weaver  and  David  Uhl, 
witnesses  for  the  plaintiff  gave  testimony  tending  to  show 
that  Frisbie  might  have  had  a  spitting  of  blood  within  the 
meaning  of  the  representation.  Dr.  Martin  Freligh,  Dr.  Fedr 
eral  Vanderburgh,  Dr.  Rodman  Bartlett  and  John  Benner, 
gave  testimony  leading  to  an  opposite  conclusion.  The  policy 
provided,  that  if  the  declaration  made  by  Wager  Atwwc^,  dated 
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December  8, 1845,  should  T)e  found  in  any  respect  untrue,  the 
policy  should  be  void.  Certain  evidence  was  offered  tending 
to  throw  doubt  on  the  fact  of  any  indebtedness  by  Frisbie  to 
Wager.  Fonda,  the  agent,  testified,  that  at  the  time  of  the 
insurance.  Wager  stated  that  he  had  made  Frisbie  some  ad- 
vances, and  expected  to  advance  him  more,  and  that  the  policy 
was  effected  to  protect  himself.  Frisbie  had  failed,  and  made 
an  assignment  to  Wager  in  1845.  Wager  settled  up  Frisbie's 
ofiairs,  and  from  time  to  time  accommodated  him  with  money 
to  carry  on  his  business.  The  judge  charged  the  jury  that  if 
Frisbie  had  had  spitting  of  blood,  and  Wager  knew  it,  the 
plaintiffs  were  entitled  to  recover  on  that  ground.  But  that 
Frisbie's  knowledge  of  it  would  not  be  sufficient  to  charge  the 
defendant,  if  he,  the  defendant,  was  ignorant  of  it.  The  judge 
also  charged,  that  if  Wager  obtained  the  insurance  to  secure 
himself  the  amount  of  his  prior  and  subsequent  advances,  and 
so  notified  the  agent  at  the  time,  he  was  entitled  to  the  amount 
due  at  Frisbie's  death,  and  if  he  knowingly  claimed  and  re- 
ceived more  than  that  amount,  the  plaintiffs  were  entitled  to 
recover  back  any  excess  paid  by  them.  He  further  charged, 
that  if  the  company  had  resisted,  the  burthen  of  proving  his 
claim  would  have  rested  on  Wager ;  but  in  this  suit,  brought 
to  recover  back  on  the  ground  of  fraud  and  misrepresentation, 
what  they  had  paid  as  a  fair  loss,  the  burthen  of  proof  lay  upon 
the  company. 

The  counsel  for  the  plaintiffs  excepted  to  the  charge,  on  the 
grounds,  1.  That  the  rule  of  proofs  as  laid  down  therein  was 
not  correctly  laid  down.  2.  That  the  concealment  of  the  fact 
that  Frisbie  was  afflicted  with  spitting  of  blood  was  a  firaud 
upon  the  company,  and  that  the  distinction  laid  down  by  the 
judge  had  a  tendency  to  mislead  the  jury!  3.  That  the  joint 
statement  by  Frisbie  and  Wager,  that  the  former  had  never 
been  afflicted  with  spitting:  of  blood,  did  make  Wager  respon- 
sible for  the  truth  of  Frisbie's  statement.  4.  That  the  charge 
that  Wager  was  not  to  be  responsible  in  this  action  for  Fris-^ 
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bie's  knowledge  of  any  facts,  unless  the  knowledge  was  brought 
to  him,  misled  the  jury. 

The  jury  found  a  verdict  for  the  defendant,  and  the  plaintiff 
moved  for  a  new  triaL 

J.  Blunt  and  Ji  Miller,  for  the  plaintiffs.  I.  The  charge 
of  the  judge,  that  "  in  a  suit  by  the  insured  against  the  com- 
pany the  burthen  of  the  proof  would  fall  upon  the  insured,  but 
as  the  company  sues  on  a  charge  of  fraud  and  misrepresenta- 
tion, aft^r  paying  the  insurance  as  for  a  fair  loss,  the  burthen 
of  the  proof  is  changed  and  thrown  upon  them,"  is  erroneous. 
(1.)  In  the  case  of  a  defense  by  the  company  to  a  suit  against 
them  on  the  policy,  the  law  presumes  the  declarations  made 
by  the  insured  to  be  true,  and  the  burthen  of  showing  them 
to  be  otherwise  would  devolve  upon  the  company ;  but  when 
the  company  had,  by  their  proof,  established  a  prima  facie 
case  of  the  falsity  of  such  declarations,  then  the  burthen 
would  be  shifted,  and  it  would  be  the  duty  of  the  plaintiff  in 
such  action  to  satisfactorily  explain  or  overcome  by  evidence 
the  facts  establishing  such  prima  fade  case.  (2.)  In  an 
action  by  the  company  to  recover  back  the  money,  the  same 
rules  of  evidence  prevail,  with  the  single  difference,  that  in 
the  action  to  recover  back  the  money,  the  defendant  in  an- 
swer to  the  proof  of  facts  showing  such  prima,  fade  case,  may 
show,  as  a  sufficient  answer,  that  the  company  paid  the  mon- 
ey with  full  knowledge  of  those  facts.  (3.)  The  fact  that 
the  plaintiffs  allege  in  their  declaration,  that  the  defendant 
"  falsely  and  fraudulently  declared,"  does  not  vary  the  rule. 
(4)  If  the  proofs  in  the  action  entitle  the  plaintiffs  to  re- 
cover therein,  provided  the  words  "falsely  and  fraudulently" 
had  been  omitted  in-  the  complaint,  then  they  were  entitled 
to  a  recovery,  notwithstanding  such  insertion.  The  trvili  of 
such  declarations  were  the  principal  matters  litigated  on  the 
trial.  And  if  it  appeared  that  the  declarations  were  untrue 
in  fact,  although  made  by  the  defendant  in  good  faith,  and 
that  the  company,  relying  on  the  truth  of  such  declarations^ 
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made  the  payment,  then  the  company  are  entitled  to  recover 
the  money  back  on  the  ground  of  a  mutual  mistake  of  facts. 
If,  therefore,  the  plaintiffs  failed  to  show  that  they  were 
either  "  falsely  or  fraudulently"  made,  it  was  no  variance  or 
omission  which  misled  the  defendant  to  his  prejudice^  in  main- 
taining his  defense  upon  the  merits ;  and  should  have  been 
80  regarded  by  the  court.     {See  Code,  §  169.) 

II.  The  distinction  made  in  the  charge  of  the  judge, 
that  although  in  a  suit  by  the  defendant  against  the  com- 
pany, Frisbie  might  be  considered  the  agent  of  the  defendant, 
BO  far  that  whatever  Frisbie  knew  of  himself,  would  be  deem- 
ed as  known  by  the  defendant,  ^'  that  rule  would  not  apply 
under  the  pleadings  in  this  cause,  and  the  nature  of  this 
action"  was  erroneous.  (1.)  The  complaint  states  that  the 
defendant  declared  that  Frisbie  was  not,  to  the  defendant's 
knowledge,  at  the  time  of  the  insurance,  afflicted  with  spit- 
ting of  blood.  That  such  declarations  were  the  basis  of  the 
insurance  of  Frisbie's  life ;  that  the  company  believing  the 
declaration,  made  the  insurance.  Tha't  after  they  had  paid 
the  money,  they  discovered,  for  the  first  time,  that  such  dec- 
larations of  the  defendant  proved  untrue.  (2.)  The  com- 
plaint also  alleges,  that  the  insurance  ^^  was  subject  to  a  certain 
condition"  thereunder  written,  whereby  it  was  provided,  that 
if  the  said  declaration  made  by  the  said  defendant,  and  upon 
the  faith  of  which  said  policy  was  granted,  should  be  found 
in  any  respect  untrue^  then,  and  in  such  case,  the  said  policy 
was  to  be  nvU  and  void."  (3.)  If  the  company  had  been 
sued  on  the  policy,  they  would  have  been  obliged  to  plead 
these  very  matters  in  defense,  with  the  exception  of  the  aver- 
ment that  the  company  discovered  the  declarations  to  be  un- 
true after  the  payment  to  the  defendant.  (4)  And  it  cannot 
be  that  the  defendant  should  be  charged  with  knowledge, 
when  the  action  requires  him  to  overcome  facts  interposed  by 
way  of  defense,  and  that  he  is  not  chargeable  with  knowledge, 
when  the  same  facts  are  set  up  as  a  ground  of  claim  against 
him.    The  exception  in  this  behalf  is  well  taken. 
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III.  So  much  of  the  judge's  charge  as  states  that  the  de- 
fendant is  not  affected  by  Frisbie's  knowledge  of  any  fact,  if 
the  defendant  had  no  knowledge  of  the  same  fact,  was  erro- 
neous, and  the  fourth  exception  is  well  taken.  (1.)  The  con- 
dition was,  that  the  policy  should  be  void,  if  ^^  the  declaration" 
should  be  found  in  any  respect  untrue.  (2.)  The  declara- 
tion was  a  statement  in  regard  to  facts.  (3.)  These  facts 
were  the  basis  of  the  agreement,  and  upon  the  faith  of 
which  the  policy  was  granted ;  not  the  knowledge  of  the 
defendant  as  to  the  truth  of  the  facts.  (4.)  If  these  facts 
were  untruly  stated  in  such  declaration,  then  the  policy  be- 
came void,  by  its  very  conditions,  whether  the  defendant  did 
or  did  not  know  they  were  untrue.  (5.)  If  untrue  Frisbie, 
in  the  nature  of  things,  mast  have  known  it ;  and  as  their 
untruth  avoided  the  policy,  Frisbie's  knowledge  did  affect  the 
defendant,  although  the  defendant  had  no  knowledge  of  the 
same  fact.  (6.)  In  making  the  joint  averment,  that  Frisbie 
never  had  bleeding  at  the  lungs,  the  defendant  is  to  be  deem- 
ed responsible  for  the  truth  of  the  statement,  and  as  conu- 
sant of  all  Frisbie's  knowledge  on  that  point.  (7.)  Where 
representations  are  made  by  an  agent  of  the  insured^  he  is 
responsible  for  the  truth  of  the  agent's  averments.  (2  Duer 
on  Ins.  705,  707.  3  BUghy  205.  -1  Term  Rep.  12.  May- 
naard  v.  Rhode,  1  Carr.  &  P.  360.)  (8.)  The  statement  as 
to  the  bleeding  at  the  lungs,  even  if  it  had  occurred  but  once, 
is  material,  and  its  omission  is  fatal  to  the  policy.  The 
charge  of  the  judge,  therefore,  in  confining  the  spitting  of 
blood  to  such  as  might  endanger  life,  was  erroneous.  In  Geaeh 
V.  IngattSy  (14  Mees.  &  Wels.  96.)  the  judge's  charge  on 
that  point,  similar  to  the  charge  in  this  case,  was  held 
erroneous.  (9.)  Where  a  creditor  assures  the  life  of  his  debt- 
or, and  allows  such  debtor  to  make  misrepresentations  as  to  his 
health,  the  creditor  is  bound  by  them,  even  if  he  be  ignorant 
that  they  were  false.  (1  Carr.  <k  P.  360.  5  Dowl.  d  Ryl. 
266.    6  5tn^.  503.) 

IV.  Assuming  that  the  charge  is  in  all  respects  correct, 
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then  the  verdict  shotQd  be  set  aside,  on  the  ground  of  its  be- 
ing against  evidence  and  the  charge  of  the  judge.     (1.  )  The 
judge  charged  the  jury,  in  these  words :  "  If,  however,  you 
should  agree  that  Frisbie  knew  any  material  fact  which  the 
defendant  did  not  know,  you  will  state  that  matter  specially  in 
your  finding."     The  jury  found  no  such  fact.     It  therefore 
follows,  that  whatever  material  facts  were  known  to  Frisbie, 
were  also,  among  others,  known  to  the  defendant.     (2.)  The 
judge  also  charges,  ^^  that  the  spitting  of  blood  intended,  is 
any  spitting  of  blood,  whether  from  the  lungs  or  not,  occur- 
ring any  time  at  or  before  the  date  of  the  policy,  provided  it  be 
of  such  a  character  as  might  tend  to  shorten  life."    Dr.  Piatt 
says,  he  never  knew  one  instance  of  recovery  when  there  was 
a  cough  before  and  after  the  bleeding  of  the  lungs.    Frisbie 
had  both ;  and  it  was  his  opinion  that  Frisbie  would  never 
recover.     Doct.  Thomas,  defendant's  witness,  says,  if  he  had 
been  satisfied  the  man  bled,  he  should  not  have  given  the 
certificate.     Doct.   Freleigh    says,   if  chronic  bronchitis  is 
allowed  to  continue,  it  will  lead  to  other  diseases,  ^and  that 
the  cough  and  bleeding  would  wear  out   the  constitution. 
These  three  facts  are  therefore  established,  not  only  by  the 
weight  of  evidence,  but  by  evidence  which  is  not  in  any  way 
contradicted  or  impeached.     1.  That  Frisbie  had  frequently 
spit  blood,  and  in  considerable  quantities,  before  he  was  in- 
sured.   2.  That  the  defendant  knew  these  facts,  as  the  jury 
did  not  find  that  Frisbie  knew  any  material  facts  which  the 
defendant  did  not  know.     3.  And  that  such  spitting  of  blood 
was  of  such  character  "  as  might  tend  to  shorten  life."     And 
under  the  charge  of  the  judge,  therefore,  the  jury  should  have 
found  a  verdict  for  the  plaintiffs. 

V.  If  the  defendant  was  in  fact  And  in  law  entitled  to  re- 
ceive any  money  from  the  plaintiffs,  then,  he  received  f  1000 
more  than  he  was  entitled  to,  as  the  policy,  to  the  extent  of 
SIOOO,  belonged  to  Stephen  Drury,  to  whom  defendant  had 
not  paid  any  of  the  money,  and  it  did  not  appear  that  he 
was  authorized  to  receive  it  fi^m  the  plaititiffs  for  Dfury. 
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Drury  had  no  interest  in  Frisbie's  life,  and  to  that  extent  the 
policy  was  a  wager  policy,  and  void.  The  plaintiifs  were, 
therefore,  in  any  event,  entitled  to  a  verdict  for  the  $1000. 
The  contract  of  insurance  is  one  requiring  the  strictest  good 
faith  on  the  part  of  the  assured  in  the  representations  made 
by  him  to  serve  as  the  basis  of  the  contract.  (2  Daer^  380, 
382,  409,  410.)  In  this  case  the  representations  that  Frisbie 
had  not  been  afflicted  with  spitting  of  blood,  and  that  Wager 
had  an  interest  in  his  life  to  the  full  extent  of  $2500,  were 
untrue  in  fact.  If  the  facts  had  been  tnily  stated  the  plaintiffs 
would  not  have  issued  the  policy.  The  withholding  them, 
and  more  especially  untruly  averring  the  contrary,  is  a  fraud 
that  vitiates  the  contract.  (1  Mavle  &  Sel,  45.  2  Duery 
380,  415.  1  Term  Rep,  12.)  Where  the  charge  of  the  judge 
tends  to  divert  the  consideration  of  the  jury  from  the  true  ques- 
tion at  issue,  a  new  trial  should  be  granted.  {Hastings  v. 
Banyon  House  Proprietors^  18  Maine  R,  436.  9  Hump. 
B.  411.    2  Car.  &  K.  157.) 

C,  0* Conor y  for  the  defendant.  I.  Where  a  claim  is  made 
in  good  faith,  and  no  willfully  false  device,  pretense,  or  repre- 
sentation is  set  up  to  deceive  or  mislead  the  party  against 
whom  it  is  made,  he  must  resist  it,  if  at  all,  in  limine.  Whether 
he  believes  in  or  doubts  its  validity,  he  has  no  option,  and 
must  at  once,  and  finally,  make  his  irrevocable  election  to  con- 
tend or  yield.  If  he  pays,  he  is  deemed  to  pay  voluntarily.  If 
it  is  not  the  payment  of  a  debt,  it  is  a  gift.  (Mowatt  v.  Wright, 
1  Wend,  357,  365.  Broton  v.  Mackinally,  1  Esp.  Bep.  279.) 
(1.)  Where  there  is  an  actual  and  illegal  duress  of  one's  per- 
son or  goods,  he  may  pay  any  sum  the  wrongdoer  may  demand, 
in  order  to  extricate  himself  from  the  existing  embarrassment ; 
and  in  an  action  brought  to  recover  back  the  sum  paid^  may 
test  the  claimant's  title.  But  this  principle  cannot  be  extended 
to  the  case  of  a  mere  threat  to  sue  or  di^train^  &c.  (Knibbs 
V.  HaUy  1  Esp,  N.  P.  B.  84.  Colu^U  v.  Peden^  3  WaUs,  328. 
Mayor  v.  Lefferman,  4  OiU.  436, 428.    MaacweU  v.  Orimoold, 
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10  How.  255.  10  Pet^s,  154.)  (2.)  Where  both  parties 
deal  fairly,  and  the  party  receiving  money  receives  it  honestly 
and  conscientiously,  a  subsequent  discovery  by  the  party  pay- 
ing, that  more  was  paid  than  he  would  have  paid  had  he 
known  all  the  fsKsts,  will  not  entitle  him  to  rescind  the  trans- 
action. {8wett  V.  Colgate,  20  John.  196.)  (3.)  The  com- 
plaint puts  the  claim  to  recover  exclusively  on  the  ground  of 
frartd. 

II.  There  can  be  no  doubt  but  the  burthen  of  maintaining 
by  proof  the  facts  asserted  by  them  in  the  pleadings  lay  upon 
the  plaintiffs.  A  party  whose  demand  is  paid  may  throw  away 
his  vouchers,  and  cease  to  keep  a  watch  over  his  witnesses. 
He  can  never  be  called  upon  to  prove  any  thing  affirmatively 
concerning  it ;  the  utmost  he  has  to  apprehend  is  being  called 
upon  to  repel  the  imputation  of  fraud. 

III.  The  ruling  that  Frisbie's  knowledge  of  facts  would  not 
be  sufficient  to  charge  Wager  with  fraud,  was  strictly  correct. 
(1.)  Frisbie  was  not  the  agent  of  Wager.  He  was  merely  a 
necessary  witness.  The  company  required  his  production. 
(2.)  Even  if  he  was  the  agent  of  Wager,  so  that  notice  to  him 
would  be  notice  to  Wager,  that  would  not  charge  Wager  with 
fraud.     (2  Stark.  Ev.  468.    Mowatt  v.  Wright,  supra.) 

The  motion  for  a  new  trial  should  be  denied. 

Sutherland,  J.  Previous  to  the  delivery  of  the  policy  of 
insurance  in  this  case,  to  the  defendant  Wager,  Frisbie,  whose 
life  was  insured  for  Wager,  made  and  signed  a  declaration 
that  he  had  not  been  afflicted  with,  (among  other  things,) 
'^spitting  of  blood/'  and  was  not  then  afflicted  with  any  dis- 
order which  tends  to  the  shortening  of  life.  The  defendant 
also  signed  a  declaration,  that  Frisbie  had  not  been  afflicted 
with  "  spitting  of  blood,"  and  that  he  was  not  then  afflicted 
with  any  disorder  which  tends  to  the  shortening  of  life,  to  his 
knowledge.  The  policy  itself  referred  to  this  declaration  made 
by  Wager,  and  provided,  that  if  the  same  should  be  found  in 
any  respect  untrue,  then  the  policy  should  be  null  and  void. 
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The  policy  is  not  set  out  at  large  in  the  case ;  and  it  does  not 
appear,  nor  is  it  alleged,  that  the  declaration  made  and  signed 
by  Frisbie,  was,  by  any  stipulation  or  provision  of  the  policy, 
incorporated  in  it,  and  made  a  warranty. 

Without  reference  to  the  declaration  made  by  Wager,  made 
a  part  of  the  policy  by  the  proviso,  ifa  an  action  on  the  policy 
by  Wager,  to  recover  the  sum  insured,  Frisbie,  in  making  his 
representations  as  to  health,  &c.  would  have  been  deemed  the 
agent  of  Wager ;  and  the  question  would  have  been,  whether 
he  (Frisbie)  had  misrepresented,  or  had  omitted  to  communi- 
cate any  material  fact  within  his  knowledge,  as  to  his  health. 
The  question  would  not  have  been  a  question  of  fraud;  but 
only,  Ist,  whether  there  had  been  any  misrepresentation  or 
concealment ;  and  2d,  whether  the  fact  misrepresented  or  con- 
cealed was  material.  A  false  representation  will  avoid  the 
policy,  if  the  actual  risk  was  greater  than  it  would  have  been 
had  the  representation  been  true.  In  such  action  it  would 
not  have  been  necessary  for  the  insurers  to  show  that  the 
misrepresentation  or  concealment  was  intentional  or  fraud- 
ulent. Had  the  misrepresentation  or  concealment  of  a  mate- 
rial fact  occurred  from  a  mistake  as  to  the  materiality  of  the 
fact  misrepresented  or  concealed,  the  policy  would  nevertheless 
have  been  void,  (  Voae  v.  Eagle  Life  Ins.  Co.,  6  Cushing,  42. 
Stoete  V.  Fairlie,  6  Car,  dt  Payne,  1.  Wall  v.  Howard  Ins, 
Co,,  14  Barb.  383.  Burritt  v.  Saratoga  Mutual  Fire  Ins.  Co.j 
5  Hill,  188.  Fitzherhert  v.  Maiher,  1  T.  R.  12.  Bu/e  v.  Tur- 
ner, 6  Taunton,  338.  Alston  v.  Mechanics'  Mutual  Ins.  Cb., 
4  Hill,  329.) 

Of  course,  if  a  misrepresentation  of  a  material  fact  by  Fris- 
bie had  been  fraudulently  made,  the  policy  would  then  also 
have  been  void — ^not  because  Frisbie  would  have  been  deemed 
the  agent  of  Wager  in  committing  the  fraud,  but  because  he 
was  his  agent  in  making  the  false  affirmation  as  to  a  fact  ma- 
terial to  the  risk,  without  reference  to  Frisbie's  fraud.  Fraud 
implies  knowledge ;  and  Frisbie  could  not  be  deemed  the  agent 
of  Wager  in  conunitting  the  fraud,  without  proof  of  knowl- 
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edge  or  preconcert  on  the  part  of  Wager.  One  may  be  civilly 
legally  responsible  for  the  fraudulent  pretenses  or  acts  of  his 
agent,  without  being  morally  guilty  of  his  fraud. 

In  such  action  on  the  policy,  looking  at  the  whole  case^-^t 
the  representations  of  Wager,  made  a  part  of  the  policy  itself 
by  its  proviso,  and  therefore  having  the  force  and  effect  of  a 
warranty,  and  also  at  the  representation  of  Frisbie — the  first 
question  would  have  been,  whether  the  words  "  to  my  knowl- 
edge," interlined  by  Wager  in  his  declaration,  qualify  only  the 
representation  immediately  preceding,  that  Frisbie  was  not 
then  afflicted  with  any  disease  which  tends  to  the  shortening 
of  life ;  or  extend  to  and  qualify,  also,  the  representation  that 
he  had  not  been  afflicted  with  spitting  of  blood. 

In  such  action  on  the  policy,  looking  at  the  representations 
of  Wager,  contained  in  the  declaration  signed  by  him,  and 
made  a  part  of  the  policy  by  the  virtual  insertion  of  that  dec- 
laration in  the  policy ;  as  well  as  at  the  independent  represent- 
ations of  Frisbie,  presumed  not  to  have  been  made  a  part  of  the 
policy  itself;  the  representations  of  Wager,  by  thus  being 
made  a  part  of  the  policy,  acquired  the  force  and  effect  of  a 
warranty,  and  the  materiality  of  the  representations  ceased  to 
be  a  question ;  and  the  only  question,  irrespective  of  the  words 
"  to  my  knowledge,''  inserted  by  Wager,  would  have  been, 
whether  they  were  true  or  false.  If  the  insertion  of  these 
qualifying  words  in  his  declaration,  and  the  virtual  insertion 
of  them  in  the  policy,  would  have  forbidden  the  legal  infer- 
ence that  the  unqualified  representations  of  Frisbie  were  made 
by  him  as  the  agent  of  Wager,  and  would  thus  have  compelled 
the  insurers  to  prove  that  Wager  knew  the  representations  of 
Frisbie  were  false ;  in  other  words  to  prove /rawd!  on  the  part 
of  Wager ^  such  proof  of  fraud  wovld  have  been  required  by 
this  peculiar  contract^  and  not  by  tJie  general  principles  of 
law  applicable  to  these  contracts  of  insurance. 

If,  in  an  action  by  Wager  on  this  policy  for  the  amount 
insuredy  the  company  would  have  been  compelled  to  prove 
that  the  representations  as  to  Frisbie's  health  were  false  to  the 
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knowledge  of  Wager  when  made,  such  proof  would  have  been 
required,  because  they  accepted  Wager* s  declaration  with  these 
qualifying  words,  and  made  it  a  part  of  their  contract  of 
insurance, 

'  When,  therefore,  Judge  Mitchell  charged  the  jury  that  "  in 
a  suit  by  the  defendant  against  the  company  (on  the  policy) 
Frisbie  might  be  considered  the  agent  of  the  defendant,  so  that 
whatever  Frisbie  knew,  of  himself,  would  be  deemed  as  known 
by  the  defendant,"  he  was  strictly  correct ;  unless  the  inser- 
tion of  the  words  "  to  my  knowledge,"  in  the  defendant's  dec- 
laration, made  this  case  an  exception ;  and  then  such  hypo- 
thetical portion  of  his  charge  represented  the  rights  of  the 
company  more  favorably  than  these  qualifying  words  permit- 
ted. But  the  judge  further  charged,  that  "  that  rule  would 
not  apply  under  the  pleadings  in  this  case,  and  in  the  nature 
of  this  action.  The  defendant  is  not  aflfected  by  Friabie's 
knowledge  of  any  fact,  if  the  defendant  had  no  knowledge  of 
the  same  fact ;"  that  '^  In  a  suit  by  the  insured  against  the 
company  the  burden  of  proof  would  fall  upon  the  insured,  but 
as  the  company  (in  this  suit)  sues  on  a  charge  of  fraud  and 
misrepresentation,  after  paying  the  insurance  as  for  a  fair  loss, 
the  burden  of  proof  is  changed  and  thrown  upon  them  ;"  that, 
"  If  he  (Frisbie)  had  (at  any  time  on  or  before  the  date  of  the 
policy)  either  *  spitting  of  blood,'  within  the  meaning  of  the 
policy,  or  any  disease  which  tends  to  shorten  life,  and  the  de- 
fendant knew  it  when  the  policy  was  effected,  then  the  plain- 
tiffs are  entitled  to  recover  all  the  money  paid  by  them, 
together  with  interest.  If  Frisbie  had  none  of  these  diseases, 
or  if  he  had  either  of  them  and  the  defendant  did  not  know  it, 
the  plaintiffs  cannot  recover." 

Now  it  appears  to  me  that  this  part  of  the  charge  of  the 
learned  judge  was  worded  with  remarkable  correctness  and 
caution.  It  not  being  claimed,  and  there  being  no  direct  evi- 
dence to  show,  that  although  Wager  originally,  when  the 
policy  was  made,  did  not  know  that  Frisbie  had  been  or  was 
afflicted  with  ^^  spitting  of  Uood,"  yet  that  subsequently  and 
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before  lie  received  the  money  of  the  company,  he  had  been 
informed  of  that  fact ;  the  plaintiffs  in  their  complaint  and  on 
the  trial  putting  their  charge  of  fraud  and  misrepresentation, 
against  Wager,  on  the  ground  that  the  knowledge  of  Frisbie 
when  he  signed  his  declaration  was  the  knowledge  of  Wager ; 
and  there  being  no  evidence  of  any  other  or  independent  false 
pretense,  act  or  device  of  Wager  after  the  loss,  by  means  of 
which  he  obtained  the  money ;  or  of  a  misrepresentation  by 
him  of  any  circumstance  attending  the  loss  calculated  to  mis* 
lead  the  company  and  to  prevent  inquiry;  the  charge  sub- 
stantially was,  that  the  plaintiffs  could  not  recover  in  this 
suit,  without  proof  of  fraud  on  the  part  of  Wager  in  the 
making  of  the  original  contract  of  insurance;  in  other  words, 
that  the  plaintiffs  could  not  in  this  suit  recover  back  the  money 
paid  by  them,  on  the  gi'ound,  merely,  that  the  declaration  of 
Frisbie  that  he  had  not  been  afflicted  with  "  spitting  of  blood," 
&c.  was  false,  and  that  they  were  ignorant  of  it  when  they 
paid  the  money. 

A  distinction  must  be  taken  between  the  misrepresentation 
or  ignorance  of  a  fact  attending  the  loss  upon  which  the  mon- 
ey was  paid  and  the  contract  executed,  and  the  misrep- 
resentation or  ignoi*ance  of  an  original  fact  which  induced 
to  the  making  of  the  contract. 

The  contract  of  insurance  is  an  executory  contract,  exe- 
cuted by  the  payment  of  the  sum  insured  on  a  loss. 

If  there  was  fraud  in  the  original  contract,  not  known  when 
the  loss  was  paid ;  or  if  the  loss  was  paid  in  ignorance  of 
some  circumstance  attending  the  loss,  which  if  known  would 
have  enabled  the  insurers  to  resist  the  claim,  the  money  may 
be  recovered  back ;  but  if  they  knew,  when  they  paid  the 
loss,  or  "  upon  inquiry  might  have  informed  themselves,  of 
the  grounds  upon  which  they  might  have  resisted  the  claim, 
they  cannot  afterwards  recover  it  back ;  for  it  would  open  the 
door  to  infinite  litigation."  (Bibbie  v.  Lumley^  2  East,  469. 
Angell  on  Life  and  Fire  Ins.  §  409.) 

Ignoranoe  of  a  fact  which,  if  known,  would  have  prevented 
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the  exccation  of  an  execatorr  contract,  and  ignorance  of  a 
£act  vhi::ii  if  known  v<^uld  hare  prevented  its  being  carried 
into  enrct,  an*  very  different  things.  The  law  does  not  in- 
ttzii  to  extend  to  a  party  more  than  one  opportunity  fairly 
to  litigate  his  riiihts.  If  he  intends  to  plead  ignorance  merely 
of  a  iiitcx^  which  if  known  would  have  prevented  his  making 
thr  o.-ntract  ori^rinally,  he  must  do  it  when  called  upon  to 
carry  the  o^ntraci  into  effect,  if  upon  inquiry  he  could 
have  informed  himself  of  such  fact  To  permit  him,  after 
its  r;ll  execution  by  the  payment  of  money,  to  recover  back 
the  money  on  the  ground  of  ignorance,  merely,  of  such  fact^ 
would,  in  effect,  be  to  permit  him  to  tiy  the  same  question 
twice,  on  the  same  evidence ;  or  to  repent,  and  revoke  a  vol- 
untaiy  act.  The  payment  with  the  knowledge,  or  with  the 
means  of  knowledge,  of  such  fact,  must,  be  deemed  a  vol- 
iin:a7T  payment,  and  the  party  to  be  estopped  from  alleging 
ignorance  of  such  fact 

It  would  not  be  safe  to  say  that  in  every  case  where  the 
less  had  Iven  paid  in  ignorance  of  a  material  circumstance 
a;:ending  the  loss,  without  any  concealment  or  misrepresen- 
tation on  the  part  of  the  party  claiming,  it  could  be  recovered 
back  on  that  ground  alone;  but  the  distinction  between 
ignorance  of  a  fact  which  if  known  would  have  prevented  the 
execution  of  the  contract  originally,  and  ignorance  of  a  fact 
which,  if  known,  (assuming  the  contract  to  be  valid,)  would 
have  prevented  its  fulfillment  or  the  payment  of  the  loss, 
exists ;  and  is,  I  think,  founded  in  reason  and  good  sense. 

I£  the  policy  in  this  case,  in  its  insurance  clause,  had  ex- 
cepted death  by  consumption,  and  the  money  had  been  paid 
on  information  and  under  the  belief  of  the  plaintiffs  or  mu- 
tually of  the  parties,  that  Frisbie  had  died  of  scarlet  fever,  it 
is  very  clear  the  money  ought  to  be  paid  back— /or  it  would 
iave  been  paid  under  a  mistake  of  facts.  But  the  claim 
here  is  to  recover  the  money  back  because  the  contract  itself 
under  which  it  was  claimed  the  money  had  become  due  and 
payable,  was  made  under  a  mistake  of  facts.     The  plainti& 
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daim  that  ihey  have  a  right  to  reject  the  charge  of  fraud  m 
the  original  complamt,  as  surplusage,  and  to  recover  the 
money  back  on  the  ground  that  the  original  contract,  when 
ihey  paid  the  loss,  was  voidable  by  them,  because  it  wa9 
entered  into  originally  under  a  mistake  of  facts. 

The  time  for  them  to  have  avoided  their  contract  was  be- 
fore its  execution,  if  they  had  the  means  of  doing  so.  They 
cannot  avoid  it  after  its  execution,  on  the  ground  of  mere 
mistake.  How  can  we  say  that  the  plainti£b  would  not  have 
paid  the  loss,  had  they  known  when  they  paid  it,  that  Frich 
bie  had  been  afflicted  with  ^^  spitting  of  blood''  before  they 
insured  his  life.  They  might  have  misjudged  as  to  the  ma- 
teriality of  that  circumstance — ^they  might  have  mistaken 
their  own  rights  under  the  contract — ^they  might  have  waived 
any  defense  they  had  on  that  ground.  In  this  suit  it  must 
be  taken  for  granted  that  they  did  so.  They  are  presumed 
to  know  the  law,  and  as  to  the  facts,  they  paid  the  money  with 
the  same  knowledge,  or  with  the  means  of  the  same  knowl- 
edge, that  they  had  when  they  commenced  this  action.  Th^ 
are  barred  by  their  o^n  act  from  maintaining  this  suit  on  any 
ground  merely  affecting  the  validity  of  the  original  contract, 
known,  or  which  upon  inquiry  might  have  been  known,  when 
they  paid  the  loss,  and  which  would  have  been  a  defense  to 
an'  action  on  the  policy ;  except  fraud.  In  this  action, 
they  must  be  deemed,  by  the  payment,  to  have  settled,  or 
waived,  all  questions  of  law  or  of  fact  as  to  the  validity  of 
the  original  contract,  except  fraud,  which  they  had  the  means 
of  raising  when  they  paid  the  loss. 

I  think,  therefore,  that  the  charge  of  Judge  Mitchell,  as 
to  the  plaintiffs'  claim  of  recovery  on  the  ground  of  the  false 
representations  of  Frisbie  as  to  his  health,  was  right. 

The  complaint  alleges,  that  Wager  represented,  when  he 
claimed  the  money,  that  Frisbie  had  died  of  a  disease  of  the 
lungs  of  recent  origin.  He  did  die  of  consumption ;  and  I 
should  have  supposed  that  this  representation  as  to  the  cause 
of  his  death,  if  made,  would  have  induced  an  inquiry  into 
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the  truth  of  Frisbie's  original  representation  that  he  never 
had  been  afflicted  with  "  spitting  of  blood/'  &c. 

The  charge  of  the  judge  as  to  the  right  of  the  plaintiffs  to 
recover  on  the  ground  of  a  want  of  an  insurable  interest  in  the 
life  of  Frisbie,  was,  I  think,  also  right.  The  above  reasoning, 
in  the  main,  applies  also  to  that  part  of  his  charge.  Besides, 
if  the  policy  was  void  or  voidable  on  this  ground,  it  was  void 
as  a  mere  wager  policy;  as  being  prohibited  by  statute. 
Why,  after  the  money  has  been  actually  paid,  should  it  be 
recovered  back  on  that  ground  ?  The  statute  which  forbids 
the  contract,  does  not  give  this  right  of  recovery  as  a  penalty. 
A  false  representation  by  Wager  as  to  his  interest  could  not 
be  a  fraud  on  the  plaintiffs, /or  their  risk  and  the  premium  toaa 
the  same  whether  Wager  had  any  interest  or  not  It  is 
unnecessary,  however,  to  pursue  this  suggestion,  or  to  see 
what  authority  could  be  found  for  it  in  the  books.  I  put  my 
opinion,  that  upon  the  whole  case,  the  charge  of  the  judge  was 
right,  and  the  case  upon  the  law  and  the  evidence  fairly  put 
by  him  to  the  jury,  and  that  a  new  trial  should  be  denied 
with  costs,  upon  the  other  ground. 

Davieb,  p.  J.,  concurred. 

Inqraham,  J.,  dissented  from  so  much  of  the  above  opin- 
ion as  holds  that  the  plaintiffs  cannot  recover  for  fraud  which 
existed  previous  to  the  action  and  was  discovered  afterwards. 

New  trial  denied. 

[Nbw  York  Gbitbbal  Tkbk,  May  8,  1868.  Dcme$,  Suikerland  and  In^ 
ffrahamf  Justices.] 
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A  testator,  by  his  will  gave  his  household  ftirnitnre,  watches,  plate,  books,  &o. 
to  his  two  sons,  S.  and  G.,  to  be  equally  divided  between  them.  He  also 
gave  and  bequeathed  to  them  the  siun  of  |20,000,  to  be  equally  divided  be- 
tween them.  Subsequently,  by  a  codicil,  the  testator,  instead  of  the  said 
devise  and  bequest  to  G.,  to  and  for  bis  own  use  absolutely,  gave,  devised  and 
bequeathed  that  portion  of  bis  estate  mentioned  in  his  will  as  the  share 
intended  to  be  given  to  G.,  to  H.  and  B.,  two  of  his  executors,  in  trust  "  to 
receive  the  rents,  issues  and  profits,  and  interest  thereof,  from  time  to  time, 
and  after  payment  of  the  necessary  charges  and  expenses,  to  apply  the  same 
towards  tho  support  and  maintenance  of  the  said  G.  and  in  such  a  way  as  to 
be  forever  clear  and  discharged  of  and  tFom  all  debts  now  by  him  owing  or 
hereafter  to  be  contracted,  and  from  all  assignments,  mortgages  or  incum- 
brances thereof  by  him  to  be  made"  during  his  life.  "  And  in  further  trust 
fi-Qm  and  immediately  after  the  death  of  the  said  G.  to  convey  and  distribute 
the  said  portion  of  my  estate  to  and  among  his  widow  and  issue,  if  any,  in 
equal  proportion,  share  and  share  alike ;  and  if  there  should  be  no  widow 
or  issue  then  living,  then  in  trust  to  convey  and  distribute  the  same  to  and 
among  my  heirs  and  next  of  kin.  And  it  shall  and  may  be  lawful  for  the 
said  trustees,  and  the  survivor  of  them,  at  any  time  during  the  life  of  the 
said  G.  to  grant,  bargain,  sell  and  dispose  of  the  portion  of  my  estate,  or  any 
part  thereof,  so  devised  to  them  in  trust,  at  public  or  private  sale,  Ac,,  and 
to  re-invest  the  proceeds  thereof,  and  to  change  the  investment,  ft*om  time 
to  time ;  the  rents,  issues,  profits  and  interest  thereof  to  be  applied  as  afore- 
said," &c. 

ffdd  that  the  testator  intended,  by  the  codicil,  to  devise  to  the  trustees  the 
whole  share  or  portion  of  his  estate  given  by  the  will  dhrectly  to  G.,  as  well 
the  $10,000  legacy,  as  his  share  of  the  household  ftimiti^e,  plate,  Aq,,  and 
of  the  residuary  estate. 

And  that  it  would  be  inconsistent  with  the  principal  apparent  object  of  the 
testator  in  making  the  codicU,  to  give  the  words  employed  therein  a  con- 
struction which  would  confine  the  devise  In  tpist  to  G.'s  share  of  the  resid- 
uary estate,  and  leave  the  $10,000  to  be  seized  for  his  debts.  Iiroai.- 
HAX,  J.,  dissented. 

APPEAL  from  a  judgment  entered  at  a  special  tenn,  in 
favor  of  the  plaintiff  upon  a  demurrer  to  the  complaint. 
The  complaint  alleged  that  on  the  24th  of  May,  1856,  T.  H. 
Bodman,  receiver  &c.,  recovered  a  judgment  in  this  court  for 
$1663.17,  against  the  defendant  Gerard  R.  Beekman ;  that 
an  execution  was  subsequently  issued  on  such  judgment,  to  the 
proper  county,  and  was  returned  by  the  sheriff  unsatisfied; 
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that  the  whole  amonnt  of  said  judgment  was  still  dae  and 
nnpaid ;  and  that  such  judgment  had  been  duly  assigned  to 
the  plaintiff  That  said  Gerard  R.  Beekman  was  a  son  of 
Stephen  D.  Beekman  deceased,  who  died  on  the  30th  of  Octo- 
ber, 1856,  having  first  duly  made  and  published  his  last  will 
and  testament,  bearing  date  on  the  24th  day  of  June,  1856 ; 
and  having  also  made  a  certain  codicil  to  said  will,  which 
codicil  bore  date  on  the  29  th  day  of  October,  1856,  and  was 
attached  to  said  will,  and  which  said  will  and  codicil  were  ad- 
mitted to  probate  by  the  surrogate  of  the  county  of  West- 
chester, on  the  24th  day  of  November,  1856.  That  the  fourth 
bequest  of  said  will  was  in  the  words  and  figures  following,  to 
wit :  "  Fourthly y  I  give  and  bequeath  all  and  singular  my 
household  goods  and  furniture,  watches,  plate,  books,  family 
stores  to  my  two  sons,  Stephen  Frederick  and  Gerard  Rhodol- 
phus,  to  be  divided  between  them  in  equal  shares ;  and  in  case 
my  said  sons  cannot  agree  upon  a  division  thereof,  or  any  part 
thereof,  it  is  my  desire  that  such  division,  so  far  as  my  said 
sons  cannot  agree  in  relation  thereto,  be  made  by  my  executors 
in  such  manner  as  my  said  executors  may  deem  just.  And  I 
hereby  authorize  my  said  executors  to  make  such  division 
accordingly,  and  likewise  in  their  discretion  to  sell  any  part 
thereof  in  respect  whereof  my  said  sons  cannot  agree  as  afore- 
said and  divide  the  proceeds  between  them  according  to  their 
respective  interests  therein.  And  I  do  also  give  and  bequeath 
to  my  said  two  sons  the  sum  of  twenty  thousand  dollars,  to  be 
divided  equally  between  them,  that  is  to  say,  the  sum  of  ten 
thousand  dollars  to  each  of  them  respectively."  And  that 
said  codicil  was  in  the  words  and  figures  following,  to  wit : 
"  Whereas,  I,  Stephen  D.  Beekman,  of  Beekmantown,  in  the 
town  of  Mount  Pleasant,  in  the  county  of  Westchester  and  state 
of  New  York,  have  heretofore  made  my  last  will  and  testament 
in  writing,  bearing  date  the  24th  day  of  June,  in  the  year  of  our 
Lord  1856,  in  and  by  which  I  have  devised  and  bequeathed  unto 
Gerard  Bhodolphus  Beekman,  one  of  my  sons,  a  certain  portion 
of  my  estate,  real  and  personal,  therein  mentioned  and  de? 
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scribed :  now,  therefore,  I  do  bjr  this  my  writing,  which  I  hereby 
declare  to  be  a  codicil  to  my  said  last  will  and  testament  and 
to  be  taken  as  a  part  thereof,  order  and  declare  that  my  will 
is,  that  instead  of  such  devise  and  bequest  to  him,  my  said  son 
Gterard  Rhodolphas,  to  and  for  his  own  use  absolately,  I  give, 
devise  and  bequeath  all  that  certain  portion  of  my  estate,  real 
and  personal,  mentioned  and  described  in  my  said  last  will  and 
testament  as  the  share  of  my  estate  intended  thereby  to  be  do- 
vised  and  bequeathed  to  my  said  son  Gerard  Bhodolphus 
Beekman,  to  William  Hibbard  and  Nathaniel  Bayles,  two  of 
the  executors  of  my  said  last  will  and  testament  therein,  herein 
and  hereby  nominated  and  appointed,  and  the  survivor  of  them 
and  their  heirs,  executors,  administrators  and  assigns  forevor : 
In  trust  nevertheless,  and  to  and  for  the  following  uses  and 
purposes,  that  is  to  say :  To  receive  the  rents,  issues  and  pro£> 
its,  and  interest  thereof  from  time  to  time,  and  after  the  pay- 
ment of  necessary  charges  and  expenses,  to  apply  the  same 
towards  the  support  and  maintenance  of  the  said  Grerard  Bho- 
dolphus Beekman,  and  in  such  a  way  as  to  be  forever  clear 
and  discharged  of  and  from  all  debts  now  by  him  owing  or 
hereafter  to  be  contracted,  mi  from  all  assignments,  morti- 
gages  or  incumbrances  thereof  by  him  to  be  made  for  and  dur- 
ing the  tenU'Of  his  natural  life.  And  in  iurther  trust  from 
and  immediately  after  the  death  of  the  said  Oerard  Bhodol- 
phus to  convey  and  distribute  the  said  portion  of  my  estate  to 
and  among  his  widow  and  issue,  if  any  such  there  should  be 
him  surviving,  or  the  survivors  or  survivor  of  them,  in  equal 
proportions,  share  and  share  alike ;  and  if  there  should  be  no 
widow  or  issue  then  living,  then  in  truist  to  convey  and  dis- 
tribute the  same  to  and  among  my  heirs  or  next  of  kin.  And 
it  shall  and  may  be  lawful  for  the  said  trustees  and  the  survi- 
vor of  them  at  any  time  during  the  life  of  said  Gerard  Bhodol- 
phus, to  grant,  bargain,  sell  and  dispose  of  the  portion  of  my 
estate,  or  any  part  thereof,  so  devised  to  them  in  trust  as 
aforesaid,  at  public  6t  private  sale,  at  such  time  or  times,  and 
upon  such  terms  and  in  such  manner  as  to  them  shall  seem 
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meet,  and  to  re^invest  the  proceeds  thereof,  and  to  change  fix>m 
time  to  time  the  investment  thereof  as  to  them  shall  seem 
meet,  the  rents,  issues,  profits  and  interest  thereof  to  be 
applied  as  aforesaid;  but  the  consent  in. writing  of  the  said 
Gterard  Bhodolphus  shall  be  necessary  for  any  such  grant,  bar^ 
gain,  sale,  re-investment  or  change  of  investment/' 

The  plaintiff  alleged  that  he  was  still  the  lawful  owner  and 
holder  of  said  judgment,  and  that  he  had  applied  to  said  Book- 
man and  said  defendants,  the  executors  in  the  will  and 
codicil  named,  to  apply  the  household  furniture,  &c.,  and  the 
said  legacy  of  $10,000  in  the  fourth  clause  of  said  will  con- 
tained, towards  the  payment  of  the  plaintiff's  claim,  but  that 
they  refused  the  said  request.  The  plaintiff  demanded  judg- 
ment, and  that  it  might  be  adjudged  and  decreed  that  said 
legacy  of  the  household  furniture,  plate,  &c.  and  $10,000  in 
money,  was  a  good  and  subsisting  legacy  to  said  Beekman, 
and  that  he  is  entitled  to  receive  the  same ;  and  that  the  said 
legacy  and  legacies  contained  in  said  fourth  clause  of  said  will 
were  not  in  any  manner  affected  by  said  codicil.  And  that 
the  same  h&s  no  reference  thereto,  but  applies  solely  to  other 
devises,  in  other  portions  and  clauses  of  the  will,  to  said  Beek- 
man ;  and  that  a  receiver  might  be  appointed,  and  that  the 
defendants  might  be  directed  and  adjudged  to  pay  over  to  him 
the  said  sum  of  $10,000,  and  the  said  Beekman's  share  of  said 
furniture,  &c.,  and  all  other  property  mentioned  in  said  fourth 
clause  of  the  will  belonging  to  said  defendant  Beekman.  And 
that  the  amount  due  to  said  plaintiff  upon  said  judgment, 
with  interest,  might  be  first  paid  to  him  by  said  receiver  out  of 
said  $10,000,  and  other  property  that  he  might  receive,  &c. 
And  that  iti  the  meantime  the  defendants,  the  executors,  might 
be  restrained  and  enjoined  by  the  order  of  this  court,  f^om 
paying  over  to  said  Beekman  the  said  legacy,  or  any  part  there- 
of, or  delivering  him  said  furniture,  &c.  or  otherwise  .parting 
with  the  same  ;  and  for  general  relief. 

To  this  complaint  the  executors  demurred,  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
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action.  The  defendant  Beekman  demurred  on  the  fiamegroiind, 
aad  also  because  of  a  defect  of  parties. 

The  justice  before  whom  the  demurrers  were  argued,  at 
special  term,  held  that  the  codicil  only  applied  to  the  share  of 
the  reeiduary  estate  given  to  the  defendant  Beekman.  He 
therefore  ordered  judgment  for  the  plaintiff,  on  the  demurrerSj 
with  leave  to  the  defendants  to  answer,  on  payment  of  costs. 

E.  J.  Oenety  for  the  plaintiff. 

H.  L.  OUntotif  for  the  defendants. 

• 

SuTHBRLAND,  J.  I  think  the  learned  judge  at  special  term 
attached  too  limited  a  meaning  to  the  words  "  share  of  my 
estate,  &c."  as  used  in  the  codicil  of  the  will.  I  think  the 
testator  intended  by  the  codicil  to  devise  to  the  trustees  the 
whole  share  or  portion  of  his  estate  given  by  the  will  directly 
to  his  son  Gerard,  as  well  the  $10,000  legacy,  as  his  share  of 
the  plate,  household  goods,  &c.  and  of  the  residuary  estate. 

The  value  of  the  residuary  estate  is  not  alleged  in  the  com- 
plaint. It  is  not  even  alleged  in  the  complaint  that  there  was 
any  residuary  estate.  The  principal  object  in  making  the  cod- 
icil appears  to  have  been  to  place  the  testator's  son  Gerard's 
share  of  his  estate  in  the  hands  of  trustees,  so  that  the  rents, 
issues  and  profits  thereof  could  be  applied  to  his  support  and 
maintenance,  free  and  dear  of  any  debts  ^^  then  by  him  owing 
or  thereirfter  to  be  contracted^*'  &c.  The  words  of  the  codicil, 
"  I  give,  devise  and  bequeath  all  that  certain  portion  of  my 
estate,  real  and  personal,  mentioned  and  described  in  my  said 
last  will  and  testament,  as  the  share  of  my  estate  intended 
thereby  to  be  devised  and  bequeathed  to  my  son  Gerard,"  &c. 
are  certainly  broad  enough  to  carry  the  $10,000  legacy  &c.,  as 
well  as  the  share  of  the  residuary  estate ;  and  it  would  seem  to 
be  inconsistent  with  the  principal  apparent  object  of  the  tes- 
tator in  making  the  codicil  at  all,  to  give  those  words  a  con- 
Btmction  which  would  leave  the  $10,000  to  be  seized  for  his 
son's  debts. 
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It  does  not  appear  that  the  sum  of  $20,000,  given  by  the 
will  to  the  two  sons,  to  be  divided  equally  between  them,  waa 
a  particular  fund  set  apart  for  them,  but  that  it  was  to  come 
out  of  the  bulk  of  the  estate. 

The  intention  of  the  testator  by  his  codicil  should  be  carried 
out,  BO  far  as  the  law  will  permit  it  to  be  carried  out. 

The  judgment  of  the  special  term  for  the  plaintiff  on  the 
demurrer  should  be  reversed,  and  the  defendants  have  judg- 
ment on  the  demurrer  with  costs. 

Daviss^  p.  J.,  concurred, 

Inobaham,  J.  I  retain  the  opinion  expressed  by  me  at 
special  term,  and  dissent  from  the  conclusions  at  whidi  my 
brethren  have  arrived. 

Judgment  reversed. 

[Nbw  Tobk  Gutbbai.  Tbbm,  May  8, 1858.  DavMt,  SiUkerlaMd  and  Ingra- 
hamf  JuBtices.] 
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Whero  land  escheati  to  tbe  state,  through  defect  of  heirs  of  the  person  dying 
seised,  the  state  may  grant  the  same,  without  actual  entry,  or  inquisition; 
eyen  though  it  be  held  adversely  by  one  claiming  title  thereto. 

Buch  a  grant  will  pass  the  title  of  the  state,  to  the  grantee,  and  its  right  to 
institute  and  prosecute  a  suit  for  the  recovery  of  the  land. 

A  testator,  by  his  will,  devised  as  follows :  "  Fourth.  I  give,  devise  and  be- 
queath an  the  rest  and  residue  of  my  personal  estate,  and  all  my  real  estate 
which  I  shall  own  or  be  possessed  of  at  the  time  of  my  death,  unto  the  Bight 
Beverend  Bishop  Hughes  of  the  city  of  New  York,  in  trust  for  the  use  and 
benefit  of  the  Boman  Catholic  Church  of  the  state  of  New  Tork."  ffM 
that  this  devise,  purporting  to  create  an  express  trust,  of  a  nature  more  exten- 
sive than  what  is  permitted  by  the  revised  statutes,  and  without  containing 
the  power  to  discriminate,  and  confine  it  to  the  allowable  purposes,  was  null 
and  void. 

MM  aho,  that  the  tiUe  to  the  land  not  having  been  eflfectoaDy  devised, 
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and  the  testator  having  died  without  inheritable  heim,  it  escheated  to  the 
people  of  this  state,  and  passed  to  the  plaintiff  by  Tirtne  of  an  act  of  the 
legislature,-  subsequently  enacted,  releasing  and  granting  the  land  to  him, 
as  escheated  property. 

The  decision  of  the  court  of  appeals  in  WtUiams  t.  Williams^  (4  Seld.  625,) 
is  not  to  be  extended  beyond  the  exemption  of  donations  for  pious  and 
charitable  uses  from  the  operation  of  the  laws  to  prevent  perpetuities. 

Trusts  of  real  es^te  for  pious  and  charitable  uses  are  not  sanctioned,  but  on 
the  contrary  are  absolutely  prohibited,  by  the  provisions  of  the  revised 
statutes  relative  to  uses  and  trusts. 

MOTION  by  the  plaintiff  for  a  new  trial,  after  a  judgment 
for  the  defendant  on  a  trial  before  a  justice  of  the  court, 
at  the  circuit,  without  a  jury.  The  action  was  brought  for 
the  recovery  of  real  estate.  The  facts  are  fully  detailed,  in 
the  opinion  of  Stbong,  presiding  justice,  and  need  not  be 
here  repeated. 

M.  S.  BidweUy  for  th6  plaintiff. 

T,  McKissocky  for  the  defendant 

8.  B.  Stbong,  p.  J.  This  action  was  instituted  to  reoover 
a  tract  of  land  in  the  village  of  Newburgh,  in  the  county  of 
Orange,  of  which  one  George  McCaughal  died  seised  in  fee  in 
1842,  on  the  ground  that  it  had  escheated  to  this  state  through 
the  defect  of  heirs  of  McCaughal  and  the  invalidity  of  an 
attempted  devise  of  it  to  Bishop  (now  Archbishop)  Hughes. 
McCaughal  had  no  descendants ;  he  was  an  illegitimate  child, 
bom  in  Ireland  and  natiu'alized  under  our  laws,  and  his 
mother,  if  she  is  still  living,  and  all  her  relations  so  far  as  are 
known,  are  aliens.  He  made  .a  will  after  he  had  been  natural- 
ized, containing  the  following  clause :  "  Fourth.  I  give,  devise 
and  bequeath  all  the  rest  and  residue  of  my  personal  estate,  and 
all  my  real  estate  which  I  shall  own  or  be  possessed  of  at  the 
time  of  my  death,  unto  the  Eight  Reverend  Bishop  Hughes 
of  the  city  of  New  York,  in  trust,  for  the  use  and  benefit  of  the 
Boman  Catholic  Church  of  the  state  of  New  York^  which 
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said  personal  and  real  estate  in  this  last  devise  and  bequest 
in  trust  mentioned,  is  to  be  paid,  transferred  and  passed  over 
to  the  said  trustee  mentioned,  by  my  said  executors,  in  one 
year  after  my  death."  The  will  was  duly  proved.  Bishop 
Hughes  afterwards  executed  and  delivered  to  the  defendants, 
for  a  valuable  consideration,  two  deeds ;  one  dated  October  1, 
1846,  and  the  other  dated  May  1,  1850,  purporting  to  convey 
to  him  the  premises  in  dispute,  in  fee.  On  the  17th  of  June, 
1853,  the  legislature  of  the  state  passed  an  act  releasing  and 
granting  to  the  plaintiff  (who  is  a  relative  of  the  putative 
£Etther  of  the  deceased,)  "  All  the  estate,  right,  title  and  in- 
terest of  the  people  of  the  state  of  New  York,  acquired  by 
escheat,  and  in  and  to  all  the  real  estate  and  chattels  real 
situate  in  the  county  of  Orange,  of  which  Geoi^e  McCaughal, 
late  of  the  village  of  Newbnr^h,  in  said  county  of  Orange, 
died  seised  or  possessed.''  The  plaintiff  claims  the  land  under 
this  legislative  grant.  The  defendant  claims  it  under  the 
will  and  the  subsequent  conveyance  to  him. 

The  defendant's  counsel  contended  on  the  argument  that, 
supposing  the  land  to  have  escheated,  the  state  could  not 
have  conveyed  it  before  entry.  Tbt  objection  is  founded  on 
the  English  rule  that  the  king  cannot  enter  upon,  or  grant, 
the  land  until  his  title  is  found  by  inquisition.  That  was 
rendered  necessary  by  the  statutes  of  Westminster  Ist,  Oh, 
24,  and  of  18^A  Henry  Sth^  ch.  6.  Previous  to  the  enact- 
ments of  the  first  of  those  statutes,  the  escheators  and  sheriffs 
could  seize  the  lands  into  the  king's  hands  without  office  found. 
The  statutes  having  been  repealed  in  this  state,  their  requisi- 
tions are  not  in  force  here,  and  the  common  law  rule  must 
prevail.  It  is,  undoubtedly,  competent  for  the  state  to  take 
immediate  possession  of  lands  which  would  otherwise  be  in 
abeyance  through  the  death  of  the  last  tenant  in  fee  without 
heirs.  The  revised  statutes  relative  to  escheats,  (1 B,  S.  282,) 
recognize  this  right,  by  authorizing  an  action  of  ejectment 
for  escheated  lands,  without  any  preliminary  inquisition. 
There  is  no  constitutional  provision  restraining  the  l^islature 


DUTOHESS— APRIL,  1867.  379 


McCanghal  v,  Byan. 


from  making  a  grant  of  land  to  which  the  state  has  a  valid 
title,  although  the  same  may  not  be  in  the  actual  possesion 
of  any  of  it«  officers,  or  may  be  held  adversely  by  others. 
The  grant  would,  of  course,  be  insufficient  if  it  purported  to 
enable  the  grantee  to  deprive  any  one  of  his  property  without 
due  process  of  law ;  but  the  statute  making  the  grant  in 
question  goes  no  further  than  to  grant  the  title  of  the  state 
and  its  right  to  institute  and  prosecute  a  suit  for  the  recovery 
of  the  land.  In  neither  respect  is  there  any  invasion  of  pri- 
vate rights.  In  grants  between  individuals,  where  no  title 
passes  by  reason  that  the  lands  are  held  adversely,  an  action 
for  their  recovery  may  be  sustained  by  the  grantor ;  but  a  le- 
gislative grant  unquestionably  passes  the  title  of  the  state  to 
the  grantee,  alid  if  he  cannot  maintain  an  action  for  its  re- 
covery no  one  else  can,  and  a  wrongful  claimant  in  possession 
might  hold  it  in  defiance  of  a  rightful  owner. 

In  this  case,  if  the  plaintiff  is  authorized  to  prosecute  his  suit 
without  any  merely  formal  impediment,  the  defendant  is  not, 
and  cannot  be,  deprived  of  any  of  his  substantial  rights.  If 
his  title  is  valid  he  must  prevail. 

The  exception  in  the  statute  in  favor  of  the  creditors  and 
purchasers  in  good  faith  of  the  deceased,  cannot  protect  the 
defendant,  if  the  devise  to  Bishop  Hughes  should  be  deemed 
invalid ;  for  in  that  case  the  defendant  would  be  neither 
He  may  have  been,  and  no  doubt  was,  a  .purchaser  in  good 
faith  from  the  bishop  (but  certainly  not  from  the  deceased) 
through  an  ineffectual  devise. 

The  intended  devise,  in  this  case,  is  in  trust,  and  was  no  doubt 
designed  for  pious  and  charitable  uses.  There  are  no  words 
of  limitation,  nor  is  the  devisee  a  corporation  under  our  stat- 
ute providing  for  the  incorporation  of  religious  societies.  The 
devise  is  to  the  bishop  by  his  name  of  office,  and  although 
his  successors  are  not  named,  the  word  estate,  which  is  used, 
would  probably  convey  the  legal  fee.  By  our  toleration  of 
all  religious  denominations  we  recognize  their  ecclesiastical 
officers,  and  when  property  is  donated  to  them  by  their  name 
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of  office  it  woiild^  I  think,  descend  to  their  succeBSOis ;  espe* 
dally  if  it  should  be  in  accordance  with  their  denominational 
rules,  as  it  would  be  in  the  instance  under  consideration. 
Unless  there  is  something  in  the  nature  of  the  trust  which 
would  suspend  the  power  of  alienation — and  I  think  that  there 
is  not — the  bishop  might,  if  the  devise  is  valid,  (as  he  has 
done,)  sell  and  convey  the  land  whenever  he  might  deem  it 
expedient  to  do  so,  and  might  €dso  apply  the  proceeds  at  his 
discretion  to  the  indicated  purpose,  which  is  broad  enough 
for  the  immediate  absorption  of  the  whole.  If  he  could  be 
restrained  in  the  administration  of  the  trust  by  a  court-  of 
equity,  still  the  power  of  alienation  would  not  be  absolutely 
suspended.  Our  religious  ^corporations  cannot  sell  any  part 
of  their  real  estate  without  the  permission  of  the  supreme 
court,  and  yet  it  has  never  been  supposed  that  lands  convey- 
ed to  them  would  be  inalienable  within  the  meaning  of  the 
provisions  of  our  statute  to  prevent  perpetuities. 

The  great  objection  urged  against  the  devise  in  question,  is 
that  it  purports  to  create  an  express  trust  (and  indeed  that 
is  its  entire  object)  which  is  not  sanctioned,  but  is  absolute- 
ly prohibited  by  the  second  article  of  the  title  of  the  revised 
statutes  relative  to  "  the  nature  and  quality  of  estates  in  real 
property  and  the  alienation  thereof."  It  is  provided  in  the 
first  section  of  that  article,  being  the  forty-fifth  section  of  the 
title,  that  ^^  uses  and  trusts  except  as  authorized  and  modi- 
fied in  such  article  are  abolished."  Four  classes  of  purposes 
for  which  express  trusts  may  be  created  are  specified  in  the 
fifty-fifth  section,  and  no  others  are  authorized.  Some  others 
may  be  saved  as  powers,  but  they  convey  no  estate,  and  they 
are  confessedly  inapplicable  to  the  devise  now  under  consid- 
eration. 

The  trusts  which  that  devise  contemplated  are  not  pointed 
out,  or  at  all  limited  to  the  purposes  designated  in  and  limited 
T)y  the  statute.  They  are  not  either  to  seU  the  land  for  the  bene- 
fit of  creditors  ;  or  to  sell,  mortgi^e  or  lease  it  for  the  benefit  of 
legatees,  or  for  the  purpose  of  satisfying  any  charge  thereon ; 
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or  to  receive  the  rents  and  profits  of  the  land  and  apply  them 
to  the  use  of  any  person  during  the  life  of  such  person,  or  for 
any  shorter  term ;  or  to  receive  them,  or  to  accumulate  the 
same,  for  any  purpose  mentioned  in  the  first  article  of  the 
same  title.  It  is  quite  clear  that  if  the  prohibition  in  the 
statute  is  applicable  to  donations  of  real  estate  for  pious  and 
charitable  purposes,  it  is  fatal  to  the  intended  devise  to  Bishop 
Hughes. 

It  is  undoubtedly  true  that  gifts  for  pious  and  charitable 
uses  generally  contemplate  a  much  wider  range  than  that  spe- 
cifiTed  in  the  revised  statutes  relative  to  uses  and  trusts.  Indeed 
such  donations  are  seldom  limited  to  any  of  the  purposes  de- 
signated in  the  statute ;  they  are  not  for  the  benefit  of  cred* 
iters  or  of  any  particular  legatees,  or  of  any  particular  person, 
during  the  life  of  such  person,  or  for  accumulations  for  any 
purpose  mentioned  in  the  statute.  That  may  be  a  strong 
reason  why  the  statute  should  have  exempted  trusts  for  the 
promotion  of  piety  and  charity  from  its  operations,  or  should 
have  directly  subjected  them  to  separate  regulations.  But 
notwithstanding  this  consideration,  it  seems  to  me  that  a  stat- 
utory prohibition  imusual  in  its  terms  must  be  applied  as  it 
reads.  Th^re  is  no  dispensing  power  as  to  any  particular  per- 
son or  subjects  in  our  courts. 

If  exceptions  could  be  made  on  the  ground  of  inconvenience, 
inexpediency,  incompatibility,  or  even  injustice,  the  entire 
statute  might  be  frittered  away.  It  is  possible,  however,  that 
the  framers  of  the  statute  may  have  designed  to  limit  the 
range  if  not  the  number  of  such  donations,  from  an  impression 
that  the  givers  may  with  the  best  intentions  mistake  as  to  the 
appropriate  means  for  the  prosecution  of  true  piety  or  the  ap- 
plication of  defective  or  discriminating  charity,  and  particu- 
larly when  the  designed  appropriations  may  extend  far  into 
futurity,  and  when  there  may  be  many  changes  in  this  our 
ever  changing  country.  Whatever  may  have  been  the  reasons, 
however,  the  legislature  has  made  no  exceptions ;  nor  do  I  feel 
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anthorized  to  make  any^  except  where  I  am  required  to  do 
BO  by  a  higher  power. 

It  was  contended  on  the  argument  that  our  court  of  appeals 
had  decided,  in  Williams  v.  Williams,  (4  Selden,  525,)  that 
statutory  regulations  do  not  affect  donations  for  pious  and 
charitable  uses,  unless  they  are  particularly  named.     As  we 
are  bound  by  that  decision,  it  is  proper  that  it  should  be  fully 
considered,  in  order  to  ascertain  its  extent,  and  its  applicability 
to  the  case  now  under  consideration.     In  that  action  a  bill 
had  been  filed  in  the  court  of  chancery  to  procure  a  judicial 
declaration  of  the  nullity  of  two  bequests  of  the  late  Judge 
Potter,  of  Huntington  in  the  county  of  Suffolk ;  one,  of  1|6000 
principal  to  accumulate  by  interest  to  $10,000,  to  the  trustees 
of  the  incorporated  Presbyterian  Church  of  that  village,  to 
apply  half  of  the  interest  during  process  of  accumulation,  and 
the  entire  interest  when  completed,  to  the  support  of  the  min* 
ister  of  the  church ;  and  another  of  equal  amount  to  accumu- 
late to  the  same  extent  to  three  trustees  and  their  successors, 
to  be  applied  one  half  during  the  accumulation,  and  the  entire 
interest  afterwards,  to  the  education  of  the  children  of  the  poor 
who  should  be  educated  at  the  academy  in  the  same  village. 
The  bill  alleged  that  these  legacies  were  invalid,  as  they  would 
suspend  the  absolute  ownership  of  the  property  for  a  longer 
period  than  during  the  continuance  of  two  lives  in  being  at 
the  death  of  the  testator ;  and  that  the  direction  for  accumu- 
lation was  void,  as  such  accumulation  would  not  be  certainly 
for  minors  who  should  be  in  being  at  the  death  of  the  testator, 
or  who  should  be  bom  within  the  time  allowed  for  the  sus- 
pension of  the  absolute  ownership  of  personal  property.    No 
objection  was  raised,  and  as  it  was  a  bequest  of  personal  prop- 
erty, none  could  be  raised  as  to  the  illegality  of  the  trusts, 
from  their  incompatibility  with  the  character  of  those  sano 
tioned  by  the  revised  statutes ;  nor  was  it  objected  that  the 
direction  to  pay  a  fixed  sum  towards  the  support  of  the  min^ 
ister  would,  if  followed,  interfere  with  the  authority  given  to 
the  membere  of  the  society  by  the  eighth  section  of  the  act 
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relative  to  religious  incorporations,  to  fix  the  salary  of  their 
ministers — a  power  which,  according  to  the  opinion  of  Judge 
Selden  in  Robertson  v.  Bullions,  (1  Keman,  263,)  should 
"  forever  give  to  the  majority  of  the  congregation  the  control 
over  the  employment  of  their  minister."  The  court  of  appeals, 
in  the  case  of  Williams  v.  Williams,  sustained  both  of  the 
contested  legacies,  as  to  the  principal  sums.  In  reference  to 
the  l<^:acy  to  the  church,  the  court  assumed  the  grounds  that 
donations  to  religious  societies  were  expressly  sanctioned  by 
the  act  providing  for  their  incorporation ;  that  such  gift  might 
have  been  for  all  time,  when  that  act  was  passed,  and  as  that 
act  had  not  been  repealed  they  might  still  be  in  perpetuity. 
Although  if  it  had  been  a  new  question  it  might  well  be 
doubted  whether  the  legislature,  in  authorizing  those  incorpo- 
rations to  take  and  hold  property,  did  not  design  to,  and  did 
not  in  effect,  refer  to  such  as  might  be  given  and  held  agreea- 
bly to  the  general  laws  which  might  be  in  existence  at  the  time 
when  they  were  made,  yet  we  are  bound  to  decide  otherwise 
as  to  the  donation  of  the  estate.  I  cannot  think,  however, 
that  the  court  of  appeals  would  decide  that  those  corporations 
ooold  take  now  if  they  could  not  have  taken  when  the  statute 
authorizing  their  construction  was  passed,  a  legacy  given  in 
an  unattested  will  of  personal  estate  or  a  devise  in  a  will  of 
real  estate  which  had  not  been  executed  with  the  solemnities 
required  by  the  revised  statutes,  or  that  they  are  not  subject 
to  the  provisions  of  modem  date  in  our  statute  of  frauds  and 
of  limitations.  In  this  matter  I  conceive  that  we  are  bound 
to  go  just  so  far  as  our  higher  court  has  gone,  and  no  farther. 
Another  ground  upon  which  both  legacies  were  sustained  is 
that  the  provisions  of  our  statutes  preventive  of  perpetuities 
were  inapplicable  to  donations  for  pious  and  charitable  uses. 
It  was  inferred  that  such  gifts  were  from  their  nature  perpet- 
ual. Such  may  have  been  their  character  heretofore,  but  it  is 
difficult  to  see  why  temporary  donations  for  these  purposes 
might  not  be  made,  and  it  is  still  more  difficult  to  conjecture 
why  their  required  existence  should  not  be  for  a  limited  period. 
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Our  general  policy  has  been  to  promote  the  entire  vendibility 
of  property,  and  to  prevent  a  long  and  especially  a  perpetual 
restriction  of  its  free  alienation.  If  we  prevent  any  one  from 
fettering  his  property,  beyond  a  brief  period  for  the  benefit  of 
children  or  other  descendants  who  are  the  first  objects  of  his 
care  and  his  bounty,  why  should  he  be  permitted  to  shackle 
it  forever,  in  behalf  of  others  ?  Institutions  which  may  be 
commendable  for  piety  and  charity  now,  may  be,  as  ihey  often 
have  been,  perverted ;  and  no  man  can  be  far-seeing  enough 
to  provide  for  the  altered  circumstances  of  institutions,  or  the 
class  of  persons  for  whose  benefit  they  were  originally  estab- 
lished. Indeed  it  may  well  be  doubted  whether  it  would  be 
wise  to  permit  any  one  to  control  the  destination  of  his  prop- 
erty, for  any  human  purpose,  beyond  a  limited  and  brief  period. 
If  a  pious  or  charitable  institution  should  be  under  the  man- 
agement of  discreet  and  conscientious  persons,  it  would  be 
better  to  commit  the  absolute  disposal  of  property  intended 
to  aid  them  in  their  objects  to  the  managers,  who  might 
appropriate  it  judiciously  and  conformably  to  altered  circum- 
stances, than  to  circumscribe  its  use  according  to  the  existing 
judgment  (sometimes  wise  and  frequently  capricious)  of  any 
man.  The  power  of  any  one  over  property,  or  its  destination, 
extends  far  enough  when  it  is  continued  for  two  consecutive 
lives  beyond  his  decease.  The  court  of  appeals  sustains  the 
doctrine  of  the  non-applicability  of  our  statutory  restrictions 
upon  the  durability  of  estates  to  pious  and  charitable  dona- 
tions, by  the  rule  in  England,  that  they  are  not  there  subject 
to  the  laws  to  prevent  perpetuities.  But  the  laws  to  prevent 
perpetuities  in  that  country  are  not  statutory.  These  were 
rules  established  by  judicial  l^slation,  and  were  considered  as 
part  of  the  common  law.  The  common  law  is  expansive,  and 
might  have  allowed  the  exception  in  favor  of  religion  and  char- 
itable donations,  if  that  had  been  necessary ;  but  it  was  not, 
as  the  statute  of  Elizabeth  sanctioned  such  donations  as  it 
specified  (and  none  others  were  sustained  to  the  same  extent) 
in  perpetuity.    Statute  law,  however,  is  unyielding ;  it  cojn«- 
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mands  implicit  obedience  and  allows  of  no*  exceptions,  certainlj 
none  except  such  as  it  specifies,  or  are  plainly  inferrible  from 
its  terms. 

I  do  'not  understand  the  Court  of  Appeals  as  holding,  in 
Williams  v.  WilliamSy  that  our  statutes  are  wholly  inappli- 
cable to  donations  for  charitable  or  pious  uses.  Indeed  a  con- 
trary opinion  is  clearly  inferrible.  That  case  decided  that  the 
directions  for  accumulations,  in  Judge  Potter's  will,  were  de- 
feated by  the  statute.  It  is  remarked,  in  the  only  opinion 
published,  (page  538,)  ^^  that  what  is  said  respecting  accumu- 
lation is  simply  a  direction  which  the  testator  had  no  right  to 
give,  and  which  according  to  the  mandate  of  the  statute  is  to 
be  held  void."  So,  too,  the  learned  judge  who  expressed  that 
opinion,  in  speaking  of  the  decision  of  the  court  for  the  cor- 
rection of  errors,  in  McCartee  v.  The  Orphan  Asylum  Society y 
(9  Gowenj  438,)  says,  (page  550,)  "  The  Orphan  Asylum 
Society  was  a  charitable  corporation  not  authorized  to  take 
by  devise,  and  corporations  not  so  authorized,  it  is  well 
known,  were  excepted  by  the  statute  of  wills ;"  and  cer- 
tainly the  court  for  the  correction  of  errors  did  decide,  in 
ihat  case  of  the  Orphan  Asylum  Society,  that  the  exception 
in  the  statute  of  wills  was  applicable  to  a  corporation  for 
charitable  purposes,  and  rendered  an  attempted  devise  to  it 
null  and  void.  The  chancellor  had  attempted  to  sustain  the 
devise  of  real  estate  to  the  Orphan  Asylum  Society,  on  the 
grounds,  first,  that  it  was  in  effect  a  devise  of  the  use  and  not 
of  the  legal  estate  which  the  statute  would  avoid ;  second, 
that  if  the  devise  was  direct  to  the  corporation  and  the  legal 
estate  would  therefore  descend  to  the  heir,  yet  he  would  take 
it  with  a  trust  in  favor  of  the  charity,  which  the  law  relative 
to  charitable  uses  had  fastened  upon  it ;  and  third,  that  the 
act  incorporating  that  society  authorized  it  to  tske  land  by 
purchase,  which  technically  included  a  devise,  and  exempted 
it  from  the  operation  of  the  exception  in  the  then  existing 
statute  of  wills.  The  court  reversed  the  chancellor's  decree 
whicb  sustained  the  devise,  and  dismissed  the  complaint  as  to 
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the  real  estate ;  thus,  as  it  seems  to  me^  negatiying  each  of 
the  positions  so  elaborately  and  certainly  very  ably  advocated 
by  the  chancellor.  It  is  much  to  be  doubted  whether,  after 
the  enactment  of  the  second  statute  of  wills  in  the  reign  of 
Henry  the  8th,  a  devise  to  any  corporation  for  charitable  pur- 
poses, except  such  as  was  authorized  by  the  statute  of  Eliza- 
beth, was  ever  sustained  by  any  court  in  England.  In  the 
case  of  Baptifit  Association  v.  Hart's  Executors,  (4  Wheat  1,) 
Chief  Justice  Marshall  said,  "  We  think  we  cannot  be  mista- 
ken when  we  say  that  no  case  was  decided  between  the  statute 
of  Henry  the  8th,  (the  statute  of  wills,)  and  the  statute  of 
Elizabeth,  in  which  a  devise  to  a  corporation  was  held  good  in 
equity.  Such  a  decision  would  have  overturned  principles 
uniformly  acknowledged  in  that  court.  The  cases  of  devises 
that  had  been  held  good  were  decided  since  the  statute  of  Eliz- 
abeth, on  the  principle  that  the  latter  statute,  so  far  as  it 
relates  to  charities,  repeals  the  former."  So  also  Mr.  Justice 
Story,  in  his  work  on  Equity  Jurisprudence,  (§  1152,)  remarks 
that  "  devises  to  corporations,  which  are  void  under  the  statute 
of  Henry  8th,  are  made  good  solely  by  the  statute  of  Eliza- 
beth ;  for  it  is  plain  that  a  devise  void  by  statute  cannot  be 
made  good  upon  any  principle  of  general  law."  And  Judge 
Duer,  who  was  one  of  the  revisers  of  the  statutes  of  this  state 
containing  the  restrictions  upon  perpetuities  and  trusts,  and 
is  one  of  our  most  distinguished  equity  lawyers,  in  quoting 
this  extract  from  Mr.  Justice  Story's  work,  (in  Ayres  v.  Trus- 
tees of  MetL  Epis.  Ch.,)  reported  in  the  New  York  Legal  Ob- 
server,  vol.  8,  p.  17,)  characterizes  what  he  said  as  '^  a  remark 
which,  considering  the  subject  to  which  it  was  applied,  is 
equivalent  to  saying  that  where  the  words  of  a  statute  are 
general  there  is  no  principle  of  law  that  can  justify  a  court  of 
justice  in  creating  an  exception  that  is  not  created  by  the 
statute  itself." 

The  legislature  is  perhaps  the  best  expositor  of  its  own 
statutes.  In  the  act  of  April  16th,  1839,  relative  to  certain 
trusts,  it  provided  that  all  deeds  of  trust  to  the  United  Socie^ 
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of  Sbakers,  executed  and  delivered  prior  to  the  let  day  of  Jan- 
uary, 1830,  (when  the  revised  statutes  took  effect,)  should  be 
valid  and  the  trusts  should  be  executed  in  the  same  manner 
and  to  the  same  effect  as  before  that  date ;  and  the  act  ex- 
pressly sanctions  the  subsequent  creation  of  trusts  for  the  use 
of  the  members  of  the  society  according  to  its  religious  consti- 
tution. There  are  also  provisions  in  an  act  passed  on  the  17th 
of  April,  1829,  (ch.  184,)  in  effect  exempting  deeds  of  trust 
to  the  Society  of  Friends  from  the  restrictions  against  perpe- 
tuities and  trusts  contained  in  the  revised  statutes.  So,  too, 
in  an  act  passed  on  the  14th  of  May,  1848,  (ch.  318,)  there  is 
a  provision  that  trusts  in  deeds  to  incorporated  colleges  and 
other  literary  incorporated  institutions,  or  to  corporations  of 
cities  and  villages,  for  purposes  of  education,  or  to  com- 
missioners of  common  schools,  and  trustees  of  school  dis- 
tricts, for  the  benefit  of  schools,  may  be  carried  into  effect 
according  to  the  conditions  prescribed  by  the  donors  (within 
certain  limitations  as  to  the  purposes,)  and  that  they  may 
continue  for  such  time  as  may  be  necessary  to  accomplish  the 
purposes  for  which  they  may  have  been  created.  Some  of 
these  provisions  would  have  been  supererogatory  if  donations 
for  pious  and  charitable  uses  had  not  been  previously  subjected 
to  the  provisions  of  the  revised  statutes  forbidding  perpetuities, 
and  restricting  trusts. 

I  have  not  deemed  it  necessary  to  review  the  numerous 
authorities  which  are  usually  cited  in  cases  involving  the  con- 
sideration of  this  most  prolific  subject.  I  have  expressed  my 
sentiments  upon  some  of  the  reasons  assigned  for  the  decision 
of  the  case  of  Williama  v.  WiUiama^  which  seemed  to  me  to 
be  at  variance  with  principles  sanctioned  and  applied  to  the 
same  case.  I  have  felt  called  upon  to  express  my  dissent  from 
such  as  were  opposed  to  the  conclusions  which  I  have  adopted 
in  this  case.  I  have  done  so  with  some  reluctance,  and  cer- 
tainly with  entire  deference  and  with  the  greatest  respect  for 
the  distinguished  jurist  whose  very  learned  and  able  opinion 
has  been  reported,  and  for  the  judges  who  concurred  with  him. 


888      OASES  m  the  supreme  court. 

McCaoghal  v.  Ryan. 

It  seems  to  me  that  we  are  Dot  bound  to  extend  the  decision 
of  the  Court  of  Appeals  beyond  the  exemption  of  donations 
for  pious  and  charitable  uses  from  the  laws  to  prevent  perpetu- 
ities, and  that  we  are  at  liberty  to  decide,  as  .we  do,  that  the 
devise  in  this  case  being  for  a  trust  more  extensive  than  what 
is  permitted  by  our  revised  statutes,  and  without  containing 
the  power  to  discriminate  and  confine  it  to  the  allowable  pur- 
poses, is  null  and  void. 

The  title  to  the  land  in  dispute  not  having  been  effectually 
devised,  and  the  last  proprietor  having  died  without  inherit- 
able heirs,  escheated  to  the  people  of  this  state  and  passed  to 
the  plaintiff  through  the  act  of  the  legislature. 

The  learned  judge  before  whom  this  action  was  tried  having 
decided  it  in  favor  of  the  defendants,  the  judgment  must  be 
reversed.  There  must  be  a  new  trial,  with  costs  to  abide  the 
event  of  the  suit,  unless  the  parties  can  agree  to  substitute  a 
special  verdict  and  a  judgment  upon  it  in  favor  of  the  plain- 
tiff, for  the  purpose  of  having  it  more  readily  reviewed. 

Emott,  J.  The  devise  in  the  will  of  George  McCaughal 
under  which  the  defendant  claims  title  is  expressed  in  these 
term^ :  '^  I  give,  devise  and  bequeath  all  of  my  real  estate 
which  I  shall  own  or  be  possessed  of  at  the  time  of  my  death 
unto  the  Bight  Be verend  bishop  Hughes,  of  the  city  of  New 
York,  in  trust,  for  the  use  and  benefit  of  the  Boman  Catholic 
Church  of  the  state  of  New  York."  I  agree  with  the  presid- 
ing justice  that  this  devise,  if  valid,  would  pass  a  fee,  but  I 
cannot  agree  that  in  that  event,  the  fee  would  vest  in  the 
Bishop  or  Archbishop  of  New  York,  and  his  successors  in 
office,  in  communion  with  the  Boman  see.  The  words  here 
nsed  would  vest  the  estate  in  the  devisee  as  an  individual,  by 
a  certain  descrip  ion,  but  they  are  not  apt  words  to  convey  a 
title  to  an  officer  as  such,  even  if  he  had  capacity  to  take 
lands  and  transmit  them  in  succession:  But  I  am  not  aware 
of  any  such  corporate  capacity  in  any  ecclesiastical  officer,  un- 
der our  institutions.    It  is  true  that  our  government  and  laws 
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tolerate  the  forms  and  organizations  as  well  as  the  doctrines, 
and  for  certain  purposes  and  to  a  certain  extent,  recognise 
the  officers,  of  all  religions  denominations  or  churches.  But 
we  do  not  go  so  far  as  to  give  them  a  legal  existence  to  take 
and  transmit  property  in  the  succession  of  their  offices,  with- 
out the  aid  of  special  enabling  statutes,  and  these,  I  may  add, 
are  very  rarely  passed.  The  view  which  my  learned  associate 
takes  of  this  branch  of  the  case,  leads  him,  in  effect,  to  con- 
fer upon  the  person  holding  this  office  in  a  particular  church, 
all  the  attributes  and  prerogatives  of  a  sole  corporation.  It 
seems  to  me  that  neither  is  such  a  corporation  recognized  by  the 
general  rules  of  our  law,  nor  can  it  be  created  by  the  mere 
mention  of  an  office  in  a  devise  or  a  conveyance.  The  title 
''  Bight  Beverend  Bishop,"  which  is  all  that  is  to  be  found 
here,  relating  to  the  office  of  the  devisee  or  its  succession, 
cannot  be  any  thing  else  than  a  '^  descrtptio  personce."  1 
suppose  it  would  not  be  r^arded  as  any  thing  more  eVen  in 
a  country  whose  laws  favored  sole  corporations,  religious  and 
lay.  But  under  our  laws,  this  is  merely  a  devise  to  John 
Hughes  of  the  city  of  New  York,  who  is  described  as  a  Bish- 
op, and  so  appears,  although  this  is  not  expressly  stated  in 
the  will,  a  Bishop  of  the  Boman  Catholic  Church.  If  this 
devise  is  valid,  the  devisee  took  a  fee,  as  I  have  said.  It  was 
not  contended  that  he  could  take,  unless  as  a  trustee,  or  upon 
the  trusts  of  the  wilL  If  they  are  void  the  devise  must  certainly 
fail  altogether.  If  these  trusts  can  be  sustained,  this  estate 
passed  to  the  devisee,  and  unless  the  courts  possess  the  power 
to  appoint  a  trustee  in  his  room,  upon  his  death,  resignation 
or  removal,  a  question  to  which  I  shall  recur  hereafter,  this 
fee  would  of  course  pass  to  his  natural  heirs,  upon  his  death. 
Bishop  Hughes  must  take  and  hold  these  lands,  if  the  devise 
is  valid,  just  as  any  other  individual,  clerical  or  lay,  to  whom 
they  might  be  devised  on  similar  trusts  would  have  done. 
Whether  in  such  a  case  the  devisee  could  convey  a  title  dia- 
charged  of  the  trust  it  is  not  necessary  now  to  inquire.  If 
the  trust  be  valid,  the  plaintiff  must  fail,  for  then  the  1^^ 
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and  equitable  title  is  elsewhere  than  in  him.  If  it  be  inyalid, 
then  no  estate  passed  by  the  devise,  and  the  plaintiff,  repre- 
senting the  title  of  the  state  through  the  escheat  for  want 
of  heirs,  as  my  associate  has  shown  he  does,  must  recov- 
er the  lands.  "  The  Catholic  Church  in  the  state  of  New 
York''  is  not  a  corporation,  any  more  than  its  bishop ;  nor  a 
l^al  person  in  whom  this  title  might  in  any  way  vest,  pass- 
ing through  the  trustee*  As  legally  known  and  recognized 
it  can  only  be  r^arded  as  a  particular  body  of  christians 
professing  certain  tenets,  and  adhering  to  a  particular  com- 
munion. If  this  devise  for  the  benefit  of  this  religious  body 
be  valid,  it  must  be  as  "  a  pious  use"*— a  trust  which  a  court  of 
equity  can  recognize  and  enforce  in  the  exercise  of  its  juris- 
diction over  that  peculiar  class  of  trusts,  from  whatever  source 
they  may  be  derived.  I  do  not  intend  to  examine  the  ques- 
tions at  large  whether  this  would  be  a  good  "  pious  use" 
imder  the  rules  which  are  applied  to  such  cases  in  the  courts 
of  our  mother  country,  or  under  any  rules  which  have  been 
recognized  in  our  own  country  5  or  what  principle  can  be 
used  by  our  courts  to  discriminate  among  all  the  uses  or  pur- 
poses which  might  be  so  styled  by  the  adherents  of  the 
various  creeds  and  religions  that  exist  among  us.  I  will  as- 
sume that  the  devise  in  question  is  sufficiently  expressed  as 
to  its  terms  and  its  objects^  to  constitute  a  trust,  and  that  it 
is  for  a  purpose  which  might  be  permitted  in  the  courts  of 
this  country  as  a  "  pious  use." 

Nor  do  I  mean  to  eftter  the  maze  of  antiquarian  research 
and  abstruse  learning  which  surrounds  the  question  of  the 
origin  and  extent  of  the  chancery  jurisdiction  over  charitable 
u^es.  Nothing  indeed  could  be  added  to  what  has  been  elicit- 
ed and  urged  upon  this  subject,  not  only  in  the  English  cases, 
but  in  the  courts  of  this  country,  in  Ch.  J.  Marshall's  well 
reasoned  opinion  in  The  Baptist  Association  v.  Hart's  Execu- 
torsy  (4  Wheat  I ;)  in  Chancellor  Jones'  very  learned  discus- 
sion of  the  cases,  in  McGaHee  v.  The  Orphan  Asylum  Sod- 
ety,  (9  Cowen,  437  ;)  in  Mr.  Binney's  masterly  argument^  and 
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the  judgment  of  Mr.  Justice  Story  in    Vidal  v.   CferanPa 
EocectUorSj  (2  How.  127,)  and  in  the  elaborate  opinion  of 
Judge  Selden  in  the  recent  case  of  Otpens  v.  The  Missionary 
Society  of  the  Methodist  Episcopal  Churchy  not  yet  reported. 
But  the  question  whether  courts  of  equity  possessed  an 
original  and  inherent  jurisdiction  over  charities  and  pious 
uses,  or  were  indebted  for  all  the  powers  exercised  by  theiJa 
in  such  cases  to  the  statute  of  43  Eliz.,  whatever  interest 
it  may  possess  for  the  lawyer  or  the  antiquarian,  or  whatever 
bearing  it  might  formerly  have  had  upon  such  devises  in  this 
state,  is  not  the  practical  question  in  the  case  before  us. 
Probably  that  question  must  be  considered  as  settled  in  favor 
of  the  validity  of  such  trusts,  independent  of  the  statute  of 
Elizabeth  and  of  an  equitable  jurisdiction  apart  from  the 
statute,  to  examine  and  enforce  them  where  their  creation  is 
not  restrained  by  positive  law.     The  light  thrown  upon  the 
subject  by  the  researches  of  the  English  record  commission 
led  to  a  change  of  the  views  taken  by  the  supreme  court  of 
the  United  States,  as  originally  announced  by  Chief  Justice 
Marshall  in  the  case  of  The  Baptist  Association  v.  Haris 
Ikcecutors,  (4  Wheat  1,)  and  then  in  the  later  case  of  Vidal 
V  Gerard's  Executors^  (2  How.  127,)  by  Judge  Story,  who 
himself  had  taken  part  in  the  former  decision.     Since  the 
latter  decision,  and  since  the  case  of  Williams  v.  Williams^ 
(4  Seid,  525,)  it  seems  to  be  the  better  opinion  that  in  such 
a  case  as  that  before  us — conceding  that  the  trust  is  sufficient- 
ly expressed — the  trustee  being  a  person  competent  to  take— 
the  devise  might  have  been  supported  and  administered  in 
equity  as  a  pious  use,  if  it  bad  taken  effect  prior  to  the  pass- 
age of  the  statute  of  1830,  respecting  uses  and  trusts.    I 
shall,  at  all  events,  concede  thus  much  for  the  purposes  of  the 
present  judgment.     The  question  then  is,  how  the  present 
statute  of  trusts  affects  the  case.     This  has  been  supposed 
to  have  been  decided  by  the  Court  of  Appeals,  in  certain  re- 
cent cases.     I  think  not,  but  that  the  question  is  still  an  open 
one;  and  if  it  be  so^  I  agree  with  my  associates, ^and  with 
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the  opinioii  of  Mr.  Justice  Brown,  in  the  court  below,  that 
the  weight  both  of  argument  and  authority  is  against  such 
truatSy  under  our  present  statutes. 

In  his  opinion  in  the  case  of  Owens  v.  The  Missionary  80^ 
defy  <if  the  Methodist  Episcopal  Church,  Judge  Selden  says 
that  it  has  been  held  by  the  Court  of  Appeals  in  Williams 
y.  Williams,  (4  Sdd.  525,)  that  trusts  for  religious  and 
charitable  purposes  are  not  within  our  statute  of  uses  and 
trusts,  or  that  concerning  perpetuities.  This  remark,  how- 
ever, is  no  more  than  an  expression  of  the  individual  opinion 
of  the  learned  judge ;  and  with  great  deference,  I  think  die 
decisions  of  the  Court  of  Appeals  have  not  yet  gCHie  so  far. 
Whenever  that  court  shall  deliver  a  judgment  covering  the 
whole  of  this  ground  we  shall  of  course  yield  to  its  authority. 
But  as  we  understand  the  state  of  the  law,  and  the  decisions, 
we  feel  amply  justified  in  treating  as  at  least  an  open  ques- 
tion the  application  of  our  statute  of  uses  and  trusts  to  de- 
vises of  lands  on  pious  uses. 

In  the  case  of  Williams  v.  Williams,  a  bill  was  filed  in  the 
court  of  chancery  to  set  aside  certain  provisions  of  the  wQl  of 
Nathaniel  Potter  of  Long  Island.  The  cause  was  heard  before 
Judge  Buggies,  then  vice  chancellor  of  the  second  circuit.  He 
sustained  the  l^atees,  and  dismissed  the  bill.  From  his  de- 
cree, an  appeal  was  taken,  which  came  to  the  general  term  of 
this  court,  where  it  was  heard  by  Justices  Barculo,  McCoun, 
Brown  and  Morse^  who  unanimously  held  the  bequests  invalid, 
and  reversed  the  decree.  From  this  judgment  an  appeal  was 
taken  to  the  Court  of  Appeals.  In  that  court  the  prevailing 
opinion  was  delivered  with  great  learning  and  power  by  Judge 
Denio,  in  favor  of  reversing  the  judgment  of  this  court,  and 
sustaining  the  trusts  of  the  will.  With  him  concurred  Judge 
Buggies,  who  heard  the  cause  originally  as  vice  chancellor, 
Judge  Morse,  who  had  concurred  in  the  opposite  oonclusion 
in  the  court  below,  and  Judges  WiUard  and  Mason.  On  the 
other  hand,  Judges  Gardiner,  Johnson  and  Ta^art  dissented. 
Under  these  circumstances,  I  think  we  are  justified  in  restrict- 


BUTOHSSS-^APRIL,  1857.  S^ 


McOanghal  v.  ByaiL 


ing  the  authority  of  the  case  to  the  precise  point  decided^ 
while  we  yield  to  the  reasoning  of  the  opinion  that  weight 
and  consideration^  which  belongs  not  only  to  its  ability,  but 
to  the  eminent  character  of  its  author,  which  is  enough  cer- 
tainly to  induce  any  one  to  differ  from.it  with  great  diffidence. 
But  in  truth,  that  case  is  clearly  distinguishable  from  the 
present,  in  its  principles  and  conclusions,  and  I  understand 
the  learned  judge  who  delivered  that  judgment  carefully  to 
avoid  even  expressing  an  opinion  upon  the  question  which  is 
now  presented  to  us.  There  were  two  bequests  whose  validity 
were  involved  in  that  controversy.  The  first  was  a  gift  of  six 
thousand  dollars  to  the  Presbyterian  Church  at  Huntington, 
to  apply  the  income  to  the  support  of  their  minister,  with  a 
direction  that  such  income  should  be  accumulated  and  not 
expended  until  the  fund  amounted  to  $10,000.  This  1^- 
acy  was  held  by  the  Court  of  Appeab  to  be  valid,  but  the 
direction  for  accumulation  to  be  void.  The  doctrine  of  the 
case  is  that  the  provisions  of  the  statutes  forbidding  perpetui- 
ties, or  the  indefinite  suspension  of  the  absolute  ownership  of 
personal  property,  do  not  apply  to  trusts  created  for  pious  or 
charitable  purposes ;  although  it  seems  that  the  court  held  that 
the  provisions  of  the  same  statutes  forbidding  the  accujnulation 
of  income  do  apply  to  such  trusts.  The  second  legacy  was  of  a 
like  sum  of  $6000  to  three  individuals,  as  trustees,  to  apply 
one  half  the  interest  to  the  trust  specified,  and  accumulate 
the  residue  until  the  fund  reached  $10,000,  in  the  same  man- 
ner as  in  the  case  of  the  former  bequest,  and  after  that  had 
been  reached,  to  apply  all  the  income  to  the  education  of  the 
children  of  the  poor  in  Huntington  Academy.  This  legacy  was 
also  held  to  be  valid,  and,  as  I  read  the  case,  the  direction  for 
accumulation  was  also  held  void.  The  first  proposition 
decided  by  the  Court  of  Appeals  was  that  these  legacies, 
and  particularly  the  latter,  about  which,  there  was  the  most 
difficulty,  were  valid,  independent  of  the  provisions  of  the 
revised  statutes,  as  pious  and  charitable  uses,  and  would  be 
enforced  as  such  in  the  courts  of  this  country^  even;  where  the 
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statute  of  43  Elizabeth  bad  never  been  in  force,  or  had  been 
expressly  repealed.  In  the  next  place  the  court  held  that  the 
provisions  of  the  revised  statutes  of  1830,  forbidding  perpetui- 
ties and  the  creation  of  expectant  estates,  or  the  suspension 
of  the  absolute  ownership  of  personal  property  for  more  than 
two  lives  in  being,  (1  B,  8.  773,  §  1,)  did  not  apply  to  this 
kind  of  trusts,  or  to  those  legacies.  The  only  statutes  which 
come  within  the  scope  of  this  decision  relate  to  personal  prop- 
erty. These  statutes  do  not  prescribe  or  restrict  the  trusts 
upon  which  personal  estate  may  be  conveyed  or  bequeathed ; 
nor  do  they,  in  terms,  forbid  any  trusts  of  whatever  nature. 
Their  design  and  effect  is  to  apply  rules  to  the  manner  in 
which  trusts  may  be  administered,  rather  than  to  define  the 
purposes  for  which  they  may  be  made.  The  applicability  of 
these  statutes  to  the  trust  before  him  is  discussed  by  the 
learned  judge,  upon  principles  which  have  reference  to  these 
facts  as  well  as  to  the  character  of  the  trustee  in  one  bequest 
and  the  nature  of  the  trust  in  the  other.  He  assumes  that 
the  creation  of  a  trust  for  such  a  purpose  is  not  forbidden  by 
any  statute.  This  is  the  hinge  of  his  reasoning.  But  that  is 
the  very  question  at  issue  here.  In  the  absence  of  any  express 
restriction  of  the  trusts  upon  which  personal  property  may  be 
applied,  the  Court  of  Appeals  felt  at  liberty  to  take  it  for 
granted  that  no  such  restriction  existed,  and  that  assumption 
is  the  foundation  of  their  argument  We  do  not  feel  justified 
in  making  any  such  assumption  as  to  trusts  of  real  estate,  in 
the  face  of  a  comprehensive  and  explicit  statute  upon  that 
subject.  At  least  the  two  questions  must  be  seen  to  be  whoUy 
different.  Judge  Denio  says,  in  the  outset  of  his  opinion, 
''both  legacies  are  of  personal  property  only,  and  both  are 
therefore  unembarrassed  by  some  of  the  difficulties  which 
might  attend  such  dispositions  of  real  estate."  We  do  not, 
therefore,  accept  the  case  as  an  authority  that  effect,  may  be 
given  to  a  devise  of  lands  to  a  pious  or  charitable  use  which 
is  too  vague  and  indefinite  in  its  subject,  or  its  beneficiaries, 
to  vest  any  estate  in  the  cestui  que  trust,  and  which  is  not 
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within  the  exceptions  to  the  express  abolition  of  all  uses  and 
tmsts,  contained  in  the  revised  statutes. 

The  case  of  Andrews  v.  The  Oen.  Theol,  8em,  of  the  Prot 
JBpts.  Churchy  (4  Sdd.  559,  n.)  which  was  decided  at  the 
same  time,  and  apparently  upon  the  authority  of  WUliama  ▼. 
WiUiamSy  was  also  a  case  involving  personal  property  only, 
and  in  which  no  opinion  was  delivered.  The  subsequent  case 
of  Owens  v.  The  missionary  So&y  of  the  Meth.  JSpis,  Church, 
which  has  been  already  referred  to,  was  a  case  where  a  testa- 
tor made  a  bequest  to  an  unincorporated  association  whose 
name  implied  a  religious  or  charitable  object,  but  without  ex- 
pressing any  trust,  or  otherwise  distinctly  declaring  the  design 
of  his  bounty.  It  was  held  that  this  bequest  was  void,  be- 
cause there  was  not  a  competent  trustee,  the  society  to  which 
the  bequest  was  made  not  being  incorporated  at  the  time  of 
the  testator's  death,  and  that  its  subsequent  incorporation  did 
not  cure  this  defect.  I  do  not  understand  Judge  Selden  as 
giving  a  distinct  opinion  that  a  sufficiently  definite  trust  could 
be  implied  from  the  name  and  declared  objects  of  the  legatee, 
to  sustain  the  bequest ;  even  if  there  were  a  competent  lega- 
tee or  devisee  to  the  use ;  although  he  assumes  this  to  be  so, 
for  the  purposes  of  his  argument.  It  is  obvious  that  this 
judgment  of  the  Court  of  Appeals  will  afford  little,  if  any, 
assistance  in  deciding  the  present  question.  In  noticing  this 
case,  I  cannot  refrain  from  adding  tny  hearty  concurrence  in 
the  forcible  remarks  of  Judge  Selden  in  his  opinion,  as  to  the 
impolicy  of  attempting,  either  by  legislation  or  strained  judi- 
cial construction,  to  create  or  uphold  a  partial  or  exclusive 
system  applicable  to  these  partictilar  interests  which  are  styled 
pious  or  charitable  uses,  or  the  persons  or  bodies  by  whom 
they  are  to  be  administered,  in  violation  of  our  settled  rules 
of  general  law  and  public  policy  as  to  the  creation  and  tenure 
of  estates.  If  a  departure  from  this  policy  be  accomplished 
by  a  course  of  judicial  decisions,  it  must  ultimately  be  ter- 
minated, as  Judge  Selden  remarks,  by  stringent  legislation, 
and  it  seems  to  me  that  this  will  be  not  only  a  remedy  for  the 
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evil,  but  at  the  same  time  a  rebuke  to  the  course  of  dedsioxui 
which  shall  introduce  it 

The  case  of  Tucker  v.  8t  Clemenea  Church,  (4  SdcL 
558,  n.)  was  decided  at  the  same  time  with  WiUiams  ▼. 
WiUiama,  and  the  judgment  of  the  superior  court  aflSrmed. 
That  was  a  case  of  a  conveyance  of  real  estate,  and  at  first 
consideration  might  seem  to  be  in  point,  upon  the  question 
now  before  us.  «But  in  truth  it  presented^  a  totally  different 
question.  No  opinion  is  given  in  the  Court  of  Appeals,  but 
the  case  is  reported  in  the  superior  court,  in  3  Sandf.  S.  C. 
jBep.  242.  That  court  expressly  declined  to  express  any  opin- 
ion upon  the  questions  whether  the  English  law  of  charitable 
uses  was  in  force  in  this  state,  prior  to  the  revised  statutes, 
and  if  so,  whether  it  was  abrogated  by  the  provisions  concern- 
ing uses  and  trusts  and  perpetuities,  contaiDed  in  those  stat* 
utes.  It  was  not  necessary  to  decide  either  question ;  and  we 
cannot  suppose  that  the  Court  of  Appeals,  in  affirming  the 
judgment  rendered  in  the  court  below,  meant  to  do  what  waa 
not  needful  to  that  judgment,  and  was  intentionally  omitted 
hj  the  court  that  gave  it. 

The  action  was  brought  to  set  aside  a  conveyance  of  lands, 
made  directly  to  St.  Clement's  Church,  for  the  support  of  its 
minister  for  the  time  being.  The  conveyance  was  sustained 
by  the  superior  court,  on  the  ground  that  the  church,  as  a 
corporation,  was  authorized  by  the  statute  under  which  it 
was  oi^nized,  to  take  and  hold  lands  within  a  certain  limit, 
which  was  not  exceeded  in  this  instance,  for  the  use  of  such 
church  &c.,  or  for  certain  other  pious  uses,  and  that  the  sup- 
port of  its  minister  was  a  pious  use  contemplated  and  permit- 
ted by  the  statute.  The  case  was  therefore  relieved  of  all  diffi^ 
cu!ty  by  this  statute  as  an  enabling  act,  which  authorized  the 
corporation  to  hold  lands  to  the  extent  of  those  conveyed  in 
that  instance  and  for  the  object  specified;  a  statute  which 
was  not  repealed  or  affected  by  the  general  statutes  of  trusts  or 
perpetuities.  Obviously  that  case  was  upon  different  grounds 
from  the  present,  and  is  not  an  authority  to  sustain  such  a 
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deviBe  as  that  before  ub.  It  may  be  added  that  the  opinion 
in  this  case,  in  the  superior  court,  was  delivered  by  Mr.  Just- 
ice Dijer,  who,  in  the  case  of  Ayers  v.  The  M.  E.  Churchy 
(3  Sand/,  8.  C,  Bep.  371,)  has  discussed  the  application  of 
the-  statutes  of  uses  and  trusts  and  of  perpetuities  to  trusts  for 
pious  and  charitable  purposes  with  great  force  and  directness, 
and  has  given  the  weight  of  his  authority,  not  only  as  a  judge 
but  as  one  of  the  authors  of  the  statutes  in  question,  to  the 
conclusion  that  as  matter  of  legislative  intention,  as  well  as 
judicial  construction,  these  statutes  do  apply  to  trusts  of  this 
description. 

I  think  it  is  obvious  from  the  examination  of  these  cases  in 
the  court  of  last  resort  that  no  adjudication  of  the  question 
now  before  us  has  been  made  by  that  tribunal.  I  will  con- 
sider presently,  and  very  briefly,  whether  the  reasoning  of  the 
opinions  delivered  in  that  court,  with  which  we  are  furnished, 
leads  necessarily  to  the  conclusion  that  devises  of  lands  to 
pious  and  charitable  uses  arenot  affected  by  the  revised  stat-» 
utes.  Before  doing  so,  I  will  advert  to  the  cases  in  which  this 
question  has  been  considered,  and  in  some  of  them  decided,  in 
the  court  of  chancery  and  in  this  court.  Perhaps,  to  use  the 
language  of  Judge  Denio  in  delivering  the  opinion  in  WiUiama 
V.  WiUiamSy  these  cases  ^^  being  in  courts  of  original  Juris- 
diction may  not  be  availed  of  as  precedents''  even  in  this 
court.  To  my  mind  indeed  their  weight  would  seem  to  be 
lessened,  not  so  much  because  they  are  decisions  of  courts  of 
original  jurisdiction,  as  because  from  the  present  subdivision 
of  this  court,  into  numerous  co-ordinate  tribunals  and  the 
consequent  conflict  in  its  decisions,  even  in  their  most  authori- 
tative form,  it  is  no  longer  possible  to  say  what  shall  be  con- 
sidered a  precedent,  except  a  judgment  from  which  there  can 
be  no  appeal  It  would,  however,  be  incorrect  to  say  that 
upon  the  question  we  are  now  considering  there  is  any  con- 
flict among  the  decisions,  however  the  opinions  of  judges,  in- 
cidentally expressed,  may  disagree.  In  every  case  where  the 
point  has  been  presented  for  distinct  adjudication,  in  the 
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courts  of  this  state^  it  has  been  held  that  the  prohibitions  of 
the  revised  statutes  do  apply  to  devises  of  lands  to  pious 
and  charitable  uses. 

In  Tat€8  V.  Totes,  (9  Barb,  324,)  the  supreme  court,  sit- 
ting in  the  third  district,  held  that  a  devise  of  real  estate  for 
a  pious  or  charitable  use  was  now  invalid;  that  no  trust 
could  be  created,  under  the  revised  statutes,  for  these,  any 
more  than  for  other  objects,  except  those  expressly  authorized. 
Judge  Wright,  in  giving  the  opinion  of  the  court  in  that  case, 
said  all  that  can  probably  be  said  to  much  purpose  upon  the 
construction  and  application  of  the  terms  of  the  statute,  and 
his  associates.  Judges  Parker  and  Watson,  concurred  in  his 
views.  In  the  subsequent  case  of  King  v.  Bundle,  the  same 
court,  in  the  same  district,  again  had  the  question  before  them, 
and  adhered  to  their  opinion.  Judges  Harris  and  Parker, 
who  heard  this  case,  with  Judge  Wright,  assenting.  I  have 
been  unable  to  find  any  other  culjudication  in  our  courts  upon 
a  devise  of  lands  to  what  is  styled  a  "  pious  use,"  since  the 
statute.  I  have  already  referred  to  the  cases  in  the  superior 
court.  I  may  add,  that  I  think  the  case  of  Tucker  v.  Si. 
Clemenfs  Church,  has  been  somewhat  misunderstood  in  sub^ 
sequent  cases.  It  is  evident,  as  I  have  already  shown,  that 
this  case  is  not  in  conflict  with  the  views  expressed  by  Judge 
Duer  in  the  subsequent  case  of  Ayres  v.  Hie  Meth  Episcopal 
Church,  and  that  the  former  opinion  does  not  countenance  the 
doctrine  that  the  statute  has  no  application  to  charities,  as  was 
supposed  by  Judge  Paige  in  Voorhees  v.  The  Presbyterian 
Church  of  Amsterdam,  (8  Barb,  135.)  This  latter  case  is  not 
an  authority  for  such  a  proposition,  since  it  was  not  necessarily 
involved  in  the  decision.  It  is  true  that  Judge  Paige  declares 
that  to  be  his  opinion,  but  that  opinion  was  disapproved,  when 
the  case  came  up  on  appeal,  by  Judge  Hand,  and  no  dissent 
was  expressed  from  his  views  by  his  associates.  Judges  Cady 
and  Allen.  {See  17  Barb.  103.)  It  must  be  admitted,  I 
think,  that  these  cases  in  this  court  and  in  the  superior  court 
present  at  least  an  array  of  individual  opinions  which  are  en^ 
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titled  to  some  weight  as  such,  if  they  cannot  be  used  for  any 
thing  more. 

On  the  other  hand,  the  late  Vice  Chancellor  Sandford  very 
strenuously  supported  the  opposite  view,  although  in  the  only 
case  in  which  his  opinion  is  expressed  the  point  in  question 
was  not  involved,  and  his  remarks  were  therefore  obiter  dicta. 
The  case  is  Shotwdl  v.  MoU,  (2  Sand.  Ch.  Rep.  46.)     There 
also  the  gift  was  not  of  land,  but  of  the  proceeds  of  land,  ab- 
solutely directed  to  be  converted  into  money.     The  bequests 
therefore  were,  as  Judge  Sandford  says,  (page  53,)  mere  lega- 
cies of  personal  property.     The  learned  vice  chancellor,  how- 
ever, urges  several  reasons  why  charitable  uses  should  not  be 
considered  within  the  statute,  and  these  deserve  notice,  be- 
cause they  have  some  real  and  more  apparent  force ;  especiaUy 
when  backed  by  so  high  an  authority.     It  is  said  that  charita- 
ble uses  cannot  be  held  to  be  cut  off  by  our  statute  of  uses 
and  trusts,  any  more  than  they  were  in  England  by  the  statute 
of  27  Henry  8,  chapter  10.     But  I  think  the  learned  judge 
overlooked  the  manifest  difference,  not  only  in  the  phraseology 
but  in  the  scope  and  import  of  the  two  statutes.     The  statute 
of  Henry  8  enacts,  that  ^^  when  any  person  shall  be  seised  of 
lands,  &c.  to  the  use  of  any  other  person  or  body  politic,  the 
person  or  corporation  entitled  to  the  use  &c.,  shall  be  seised 
of  the  land  &c.,  of  the  like  estates  as  they  have  in  the  use,  and 
that  the  estate  of  the  person  so  seised  to  uses  shall  be  deemed 
to  be  in  them  that  have  the  use  in  such  quality,  &c.  as  they 
before  had  in  the  use/'     The  statute  therefore  executed  the 
use,  making  cestui  que  use  complete  owaer  of  the  lands  both 
at  law  and  in  equity.    . 

But  charities  were  a  class  of  trusts  in  which  the  cestuis 
que  use  were  altogether  indefinite.  They  were  not  only  too 
uncertain  to  take  a  legal  estate,  but  the  courts  of  equity  were 
compelled  to  administer  this  class  of  trusts  by  special  rules 
and  upon  a  system  founded  on  the  determinate  character  of 
the  beneficiaries.  In  effect  there  is  no  cestui  que  use  in  such 
cases,  and  it  is  manifestly  impossible  for  the  statute  to  execute 
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mck  US66.  This  being  so,  it  is  not  a  forced  construction  to 
liold  that  it  could  not  affect  them.  But  the  revised  statutes 
of  our  state  begin  their  enactments  upon  the  law  of  uses  and 
trusts  by  the  broad  provision  that  '^  Uses  and  trusts,  except 
as  authorised  and  modified  in  this  article,  are  abolished." 
When  this  law  was  passed  the  statute  of  uses  was  in  force  in 
this  state,  and  all  uses  which  came  within  its  scope  were  al- 
ready executed  by  force  of  its  provisions.  The  l^islation  of 
1830  went  beyond  this.  Its  design,  as  well  as  its  effect,  was 
not  only  to  execute  uses,  but  to  abolish  trusts,  except  such  as 
are  expressly  specified  and  saved. 

Judge  Sandford  also  urges  that  the  firame  of  the  statute  of 
1830,  and  the  notes  and  reports  of  its  authors,  show  that  it 
ought  to  be  confined  in  its  operation  to  private  or  individual 
trusts.  I  shall  recur  to  this  argum^it  presently,  but  it  may 
not  be  amiss  to  notice,  here,  the  classification  which  the  revi- 
sers made  of  inxsts  as  they  found  them.  They  say  there  are 
three  classes  of  trusts ;  first,  formal  trusts,  where  the  trustee 
has  the  mere  naked  legal  title,  and  the  beneficiary  has  the  en- 
tire right  to  possess  and  enjoy  the  profits.  Trusts  of  this 
description  they  intended  to  abolish,  converting  such  as  existed 
into  l^al  estates,  and  forbidding  them  in  future.  Then  there 
were  implied  trusts,  and  these  they  admitted  to  be  unavoida- 
ble in  administering  the  law  for  the  prevention  of  fraud.  The 
other  class  of  trusts  was  active  trusts,  in  which  the  trustee 
needs  and  holds  the  legal  estate  with  the  power  and  subject  to 
the  duty  of  management,  and  control  of  the  profits.  These 
trusts  are  both  usefui  and  necessary,  but  they  are  proper  sub- 
jects of  regulation  and  restriction ;  and  provision  is  made  ao* 
cordingly.  Now  do  not  all  charities  fall  within  the  first  or 
the  last  of  these  classes,  and  are  they  not  liable  to  some  at 
least  of  the  objections,  and  to  most  if  not  all  the  mischiefi, 
pointed  out  by  the  authors  of  the  statute  in  question,  as  well 
as  to  greater  evils  which  would  result  from  the  retention  in 
this  country  of  the  system  of  landed  estates  which  is  embedded 
in  the  fi^mework  of  society  and  government  in  our  mother 
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oonntry,  but  which  has  been  aboliflbed  as  entirely  out  of  place 
among  ns  ?  When  the  reyisers,  and  the  l^islatore  which 
adopted  their. reconunendations,  declared  their  pnipose  not 
only  by  the  statute,  but  in  the  explanations  which  acopmpa- 
med  it,  to  put  an  end  to  all  formal  trusts,  and  to  limit  active 
trusts  to  such  as  are  specified,  are  we  to  say  that  it  was  not 
intended  to  include  trusts  for  charitable  or  religious  purposes, 
and  this  merely  because  they  are  supposed  to  be  religious  or 
charitable  ?  I  have  yet  to  learn  that  such  trusts  or  devises 
are  in  any  respect  more  meritorious  than  such  as  are  prompted 
.  by  the  call  of  duty  or  the  claims  of  affection,  and  I  can  see  no 
other  reason  why  those  who  desire  to  devote  their  property  to 
such  purposes  should  not  comply  with  the  legislation,  and  coni^ 
form  to  the  policy,  of  the  state.  A  man  cannot  provide  for 
the  education  or  the  maintenance  of  his  own  children  or  de« 
soenduits^  except  in  the  mode  which  the  law  sanctions.  He 
cannot  lock  up  his  estate  and  establish  a  perpetual  fund  to 
doihe  them,  or  to  teach  them  learning,  or  morak,  or  religion. 
He  must  submit  to  what  the  state  deems  wisest  and  best  for 
the  whole  of  its  citizens,  if  he  desires  to  provide  for  those  of 
his  own  blood  and  kin.  Why  should  he  be  allowed  any  greater 
latitude  in  providing  for  the  children  of  other  people,  or  for 
the  welfiure  of  persons  who  have  no  claims  upon  him  ?  I  must 
recur  for  a  moment  to  the  prevailing  opinion  ia  the  Court  of 
Appeal^  in  Williams  v.  Williama,  in  order  to  show,  what  I 
thiak  is  quite  obvious,  that  it  does  not  follow  from  the  rea- 
soning of  that  opinion,  adopting  the  whole  of  it  which  relates 
to  the  present  statutory  regulations  of  the  state,  {see  ASdd. 
S35,  554,)  that  this  devise  should  be  sustained.  I  understand 
the  reasoning,  upon  that  part  of  the  case,  of  the  very  eminent 
judge  who  delivered  that  opinion,  to  be  mainly,  that  charitable 
pses  existed  as  a  distinct  and  recognized  class  of  trusts  admit- 
ted  and  enforced  by  the  courts  at  the  time  when  the  judicial 
legislation  of  the  English  chancery,  and  the  express  statutory 
enactments  of  our  own  state  forbidding  perpetuities,  were  pro- 
mulged  or  adopted.  And  that  being  from  their  nature  neces- 
VoL.  XXVII.  26 
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sarily  incompatible  with  these  subsequent  regulations,  thej 
must  be  considered  as  forming  a  tacit  exception  to  them.  It 
is  said  that  trusts  for  these  objects  existed  and  were  enforced 
under»the  English  law  as  a  tacit  exception  to  the  doctrine 
established  by  their  courts,  as  to  perpetuities,  and  that  the 
same  trusts  were  recognized  in  our  courts,  and  must  be  consid- 
ered as  a  like  exception  to  the  statute  forbidding  trusts  or  dis- 
positions of  personal  property  to  be  so  constructed  or  made 
as  to  create  perpetuities,  or  to  fetter  the  power  of  alienation 
beyond  certain  limits.  The  legislature  did  not  abolish  or  forbid 
the  creation  of  such  trusts,  that  is,  of  dispositions  of  property 
in  trust  for  such  objects.  Yet  it  is  urged  these  trusts  would 
be  impossible  under  the  stringent  rule  of  the  statute  as  to  per- 
petuities ;  such  a  rule  is  incompatible  with  their  existence,  if 
indeed  its  terms  do  not  point  out  that  it  was  intended  to  apply 
exclusively  to  another  class  or  kind  of  trusts  for  the  benefit  of 
individuals  severally  or  successively,  and  in  which  life  or  lives 
is  therefore  an  essential  element  as  to  their  term  of  continu- 
ance. Therefore  the  learned  judge  argues  the  l^islature  must 
have  intended  to  recognize,  and  not  to  interfere  with,  bequests 
to  such  uses  as  are  known  as  pious  and  charitable  in  any  form 
in  which  they  would  have  been  sustained  by  the  courts.  These 
considerations  are  enforced  by  an  aigimient  from  the  scope 
and  language  of  the  statutes  themselves,  by  their  use  of  life  or 
lives  as  a  term  of  restriction,  and  by  the  general  purport  of  the 
act.  It  is  quite  plain,  I  think,  that  this  reasoning  proceeds 
upon  the  assumption  that  there  is  no  explicit  prohibition,  in 
the  statute,  of  a  trust  for  the  object  specified.  That  being  so, 
the  argument  has  pertinency  and  power ;  that  not  being  so, 
we  must  be  introduced  to  a  difierent  question,  upon  which 
widely  different  considerations  are  to  be  brought  to  bear. 

Here  is  a  devise  of  lands  to  what  is  claimed  to  be  a  piou9 
use,  and  the  question  is  whether  when  the  statute  of  uses  and 
trusts  declares  that  '^  all  uses  and  trusts,  except  such  as  are 
authorized  in  that  article,  are  abolished,"  (1  B,  S.  727,  §45,) 
this  trust  estate  in  lands,  which  is  not  one  of  those  authorized 
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by  the  statute,  can  be  sustained,  and  allowed  to  be  expressly 
declared  by  will,  because  it  is  a  charity.  This  is  asking  us, 
not  to  decline  to  extend  a  restrictive  statute,  as  was  contended 
in  the  instance  of  trusts  of  personal  property,  but  to  dispense 
with  the  clear  and  sweeping  terms  of  a  general  law.  In  my 
humble  judgment,  to  declare  such  a  rule — to  create  such  an 
exception — would  be,  in  the  language  of  Judge  Duer  in  the 
case  already  quoted,  (3  Sand,  8.  C,  B.  371,)  "  an  unjustifiable, 
if  not  unexampled  stretch  of  judicial  power."  The  language 
of  the  legislature  in  the  section  in  question  is  unequivocal  and 
unlimited.  It  is  as  clear  and  emphatic  in  itself  as  it  could  be 
made,  and  I  can  discover  nothing  in  the  residue  of  the  chapter, 
or  in  any  part  of  the  legislation  of  which  it  forms  a  part,  to 
demand  such  an  exception  as  we  are  now  called  upon  to 
introduce. 

It  is  said  that  the  statute  of  uses  and  trusts  applies  only  to 
trusts  for  the  benefit  of  designated  individuals,  springing  from 
interested  motives — ^to  what  are  styled  private  trusts — and  not 
to  trusts  for  the  benefit  of  classes  of  persons,  dictated  by  piety 
or  charity,  and  which  it  is  said  can  be  distinguished  as  public 
trusts.  I  cannot  discover  any  evidence  of  such  an  intention 
on  the  part  of  the  framers  of  the  statute  in  its  broad  and 
sweeping  phraseology,  and  I  think  such  a  construction  of  the 
legislative,  will  is  contradicted  by  the  exceptions  which  were 
thought  necessary,  and  were  incorporated  with  the  revised 
statutes,  or  have  been  subsequently  made  in  favor  of  certain 
particular  cases  of  trusts  for  purposes  of  education,  religion 
and  charity.  Some  of  these  enabling  acts  are  cited  by  my 
associate,  and  others  will  readily  be  found,  upon  examination 
of  the  statute  books.  They  certainly  afford  the  strongest  con- 
firmation to  the  opinion  that  the  plain  and  literal  interpreta- 
tion of  the  statute  is  the  true  one,  and  that  if  the  interests  of 
religion,  learning  or  charity  demand  exceptions,  they  must  be 
made  by  the  legislature.  Uses  and  trusts,  that  is,  all  uses 
and  trusts  except  as  modified  and  authorized  in  the  statute, 
are  abolished,  and  every  estate  or  interest  in  lands  is  to  be 
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deemed  a  legal  right^  except  when  otherwise  provided.  Can 
any  thing  be  plainer  or  more  comprehensive  ?  All  uses  and 
trusts  in  which  the  legal  estate  is  to  be  in  one  person  and  the 
right  to  the  profits  in  another,  are  to  be  swept  away  by  vest- 
ing the  l^al  estate,  with  the  equitable  interest,  in  the  cestui 
que  trust.  That  cannot  be  in  such  cases  as  were  formerly 
sustained  as  pious  uses,  or  like  the  one  before  us,  for  the  want 
of  cef  tainty,  or  legal  capacity  in  the  beneficiary.  If  such  a 
trust  as  this  is  sustained,  therefore,  it  must  be  as  an  express 
and  active  trust.  These  are  abolished,  except-  in  certain  spe- 
cified cases,  which  it  is  admitted  cannot  be  made  to  include 
any  such  trusts  as  that  before  us.  And  the  argument  is  that 
because  the  permitted  trusts  are  of  a  wholly  different  nature, 
and  afford  no  opportunity  for  the  creation  of  these  undertak- 
ings for  religion  or  benevolence,  therefore  the  latter  must  be 
excepted  from  the  prohibition' of  the  law.  The  sum  of  the 
argument  is,  because  pious  uses  are  not  mentioned  among  the 
exceptions  they  cannot  be  included  in  the  prohibition.  Is  it 
just  reasoning  to  limit  the  prohibitory  clauses  by  the  excep- 
tions ;  to  look  for  the  matter  of  the  statute  to  the  latter  alone, 
and  to  confine  the  former  to  trusts  for  the  personal  and  pe- 
cuniary advantage  of  designated  individuals,  because  the  latter 
have  that  scope  only.  I  admit  that  the  words  of  a  statute 
are  to  be  limited  to  its  subject  matter,  but  I  cannot  agree  that 
the  subject  matter  of  a  compreheuBive  enactment — ^part  of  an 
enlarged  system  of  general  law  and  public  policy — ^is  to  be 
measured  or  determined  by  the  scope  of  the  exceptions  from 
its  terms. 

I  have  used  the  words  public  and  private  trusts  as  I  find 
them  in  the  arguments  and  opinions  by  which  charities  are 
sustained  under  the  present  statute,  as  they  existed  before  its 
passage.  It  seems  to  me,  however,  that  in  this  country  it 
will  be  difficult  to  establish  and  uphold  any  classification  of 
trusts  into  public  and  private,  which  will  answer  the  purpose 
of  an  exception  in  terms  in  the  statute,  or  by  .which  such  a 
trust  as  that  before  us  would  logically  and  necessarily  be  in«? 
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eluded  within  the  former  class.  By  the  English  conrt  of 
chanoerj  charities  and  pnblic  trusts  are  r^arded  as  synony- 
mous  expressions,  and  both  are  regulated  and  restricted  by 
the  enumeration  of  uses  in  the  statute  43  Eliz.  (see  2  Myl  dk 
Or.  618 ;  1  Bro.  14 ;  7  Fes,  423.)  Whatever  gifts  or  devises 
come  within  the  purview  of  that  statute  are  recognized  as 
gifts  to  purposes  of  public  concern  and  utility.  But  with  us  a 
distincition  between  trusts  for  public  and  for  private  uses  must 
be  founded  upon  the  greater  or  less  number  of  persons  to  be 
benefited  ;  or  it  must  confine  ^^  private  trusts''  and  thus  limit 
the  operation  of  the  statute  to  trusts  for  the  mere  pecuniary 
interest  of  the  cestui  que  trust;  or  it  must  introduce  an  arbi<* 
trary  and  uncertain  division.  The  Boman  Catholic  Ohurdi 
is  known  in  our  law  only  as  a  private  body  or  denomination 
of  duistians,  or  of  persons  associated  for  the  maintenance  of 
certain  ceremonies  and  modes  of  worship,  and  the  promulga* 
tion  of  a  certain  form  of  religious  belief.  It  is  true  these  are 
objects  in  which  a  large  number  of  persons  are  interested,  and 
which  they  think  are  of  vital  concern  to  the  whole  oonununity, 
but  they  are  not  objects  in  which  the  whole  community  are 
agreed  that  they  have  an  interest;  nor  can  our  courts  judicially 
pronounce  that  the  support  of  this,  or  of  any  other,  church 
or  creed  is  a  matter  of  public  concern  ;  or  discriminate  be* 
tween  piety  and  superstition,  between  orthodoxy  and  heresy^ 
between  true  and  false  religion.  Indeed,  as  toleration  and 
protection  are  extended  by  our  laws  not  only  to  all  forms  of 
christian  doctrine  and  polity  but  to  all  religions  whatever^ 
I  cannot  discover  any  reason  why  the  authority  of  our  tribu- 
nals should  not  be  invoked  to  sustain  a  devise  or  a  bequest 
for  a  Mormon  templie,  a  Shaker  settlement  or  a  Jewish  syna- 
gogue as  a  pious  use,  just  as  much  as  a  fund  or  a  devise  de* 
voted  to  the  support  of  a  Boman  Catholic  monastery  or  a 
protestant  church.  Provision  for  the  support  of  a  belief  or  a 
worship,  which  in  England,  from  which  country  this  system 
of  pious  uses  is  to  be  derived,  would  be  denied  the  counter 
nance  of  the  law  as  supertitious  or  false^  must  have  pre* 
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ciBely  the  same  right  to  be  considered  a  pious  use  with  us,  as 
any  other,  and  the  only  test  which  can  be  applied,  consistent- 
ly with  our  form  of  government  and  laws,  to  trusts  claimiDg 
this  character,  will  be  that  they  should  be  devoted  to  that 
which  is  supposed  by  their  founders  to  be  the  true  religion, 
whatever  it  may  be.  This  view  of  the  subject  is  put  with 
great  force  by  Judge  Duer  in  Ayres  v.  The  Methodist  EpU- 
copal  Churchy  (3  Sandf.  Sup.  C.  Rep.  377,  8,)  and  serves  to 
show  how  incongruous  as  well  as  unnecessary  in  this  country 
the  exemption  of  religious  trusts  from  the  general  l^islation 
of  the  country  woidd  be.  The  same  considerations  go  far  to 
show  that  where  there  is  no  one  form  of  religion  recognized 
and  sanctioned  by  the  state  as  the  truth,  where  all  churches, 
whatever  their  own  pretensions  may  be,  and  however  widely 
they  may  differ,  are  in  the  view  of  the  law  but  so  many  sects  or 
denominations  of  christians,  the  support  of  any  one  sect  or 
form  even  of  christian  doctrine,  discipline  or  worship,  cannot 
be  considered  in  legal  strictness,  or  with  logical  propriety,  a 
public  trust 

I  will  add  one  or  two  other  considerations  which  seem  to 
me  to  be  entitled  to  some  weight  It  was  plainly  and  avow- 
edly the  design  of  the  statute  of  uses  and  trusts,  in  the  revis- 
ion of  1830,  to  sweep  away  all  that  kind  of  trusts  which  in 
the  classification  of  Mr.  Humphreys  to  which  the  revisers  re- 
ferred, are  described  as  ^^paeeive"  trusts.  (Humphrey  <m 
Seal  Property  16)  17.  Bevisers^  Notes  to  I  S.  S.  727,  §§  45 
to  50.)  Wherever  a  trustee  or  grantee  was  interposed  as 
a  mere  holder  of  the  title,  with  no  powers  to  exercise  and 
no  duties  to  discharge,  it  is  the  policy  of  the  law  and  the 
design  of  the  statute  to  unite  the  legal  and  equitable  estates, 
to  vest  the  title  immediately  in  the  cestui  que  trusty  and  to 
do  away  with  the  phantom  of  an  owner  who  held  such  a 
mere  nominal  title.  If  the  trust  created  or  attempted  to  be 
created  by  the  will  before  us  is  not  in  strictness  a  merely  pass^ 
ive  or  formal  tiiist,  it  is  on  account  of  the  indefinitenesp  and 
uncertainty  of  the  beneficiary.    There  are^  obviously,  no  duties 
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pTescibed  to  the  trustee,  and  there  is  no  application  of  the 
rents  and  profits  directed.    If  the  devisee  in  this  wUl  was  not 
a  merely  formal  holder  of  an  estate  whose  profits  and  pro- 
oeeds  others  are  entitled  directly  to  take  and  enjoy,  it  is  be- 
cause those  others  cannot  be  l^aUy  ascertained,  or  have  bo 
legal  existence.    It  is  no  doubt  true,  that  this  prevents  the 
application  of  those  portions  of  the  statute  which  are  intend- 
ed to  convert  uses  and  trusts  into  legal  estates.    But  at  the 
same  time  it  prevents  the  application  of  those  restrictions 
which  are  applied  by  the  legislature  to  the  acquisition  and 
enjoyment  of-  property  by  corporate  bodies,  ecclesiastical  and 
others,  and  their  accumulation  for  the  very  purposes  that  are 
styled  ^^  pious  uses.''    But  there  may  be  trusts  for  pious  or 
charitable  purposes  in  which  the  beneficiaries  are  designated, 
or  at  least  determinate  and  possessing  actual  and  legal  exist- 
ence.   The  exception  which  is  to  allow  the  one  must  tolerate 
ihe  other  also.    The  statute  is  to  be  restricted  to  trusts  for 
the  benefit  of  designated  individuals,  and  of  the  same  nature 
and  character  as  those  specified  in  the  exceptions  which  it 
makes.    But  colleges,  hospitals,  churches,  seminaries  or  their 
inmates  and  members  are  the  frequent  objects  of  devises  for 
what  are  styled  pious  or  charitable  objects,  the  intended  re- 
cipients of  the  profits  or  income  of  the  lands  devised,  and 
that  it  may  be  under  a  trust  as  merely  formal  and  passive  as 
can  be  contrived.    The  result  is  to  be  that  such  corporations 
are  to  enjoy  what  the  settled  policy  of  the  state  has  denied 
to  its  citizens  in  their  individual  concerns,  and  a  class  of 
trusts  which  the  statute  intended  to  extirpate  altogether  is  to 
reappear  in  a  widely  extended  field,  and  to  escape  the  effect 
of  a  prohibition  which  would  seem  to  have  been  as  universal 
in  design  as  it  is  in  terms. 

Again ;  the  legislature  has  provided  for  the  devolution  of 
the  trust,  estate  upon  the  death  of  the  trustee  of  "  an  express 
trust ;"  that  is,  of  all  express  trusts.  (1  B.  S.  730,  §  68.) 
Neither  the  heirs  nor  the  personal  representatives  of  the 
trustee  are  to  meddle  with  the  trust  estate,  but  the  court  are 
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aothorized  to  appoint  a  suooessor,  who  is  to  discharge  the 
duties  of  the  trust  under  the  direction  of  the  court.  It  i%  I 
tiiink,  obvious  that  these  provisions  cannot  be  made  appli'* 
eable  to  mere  passive  and  formal  trusts,  and  if  not,  then  the 
whole  class  of  charitable  trusts,  whether  active  or  passive^ 
(both  being  retained  as  exceptions  to  the  law,)  must  be  an 
exception  to  the  rule  of  descent  or  devolution  of  trust  efr> 
tates  introduced  by  the  statutes  of  1830.  These  trusts  and 
trust  estates  oontinuing  must  continue  subject  to  all  the  mis^ 
diiefs  and  uncertainties  which  the  legislation  that  I  have 
dted  was  intended  to  remedy.    {See  RevUertf  Notes  to  §  60.) 

The  provisions  to  which  I  am  now  adverting  seem  to  me  to  be 
part  of  an  uniform  and  coherent  system,  of  a  well  considered 
general  law  of  trusts.  I  see  no  reason  why  they  are  not  as 
well  applicable  to  trusts  for  olgects  of  religion  and  charity  as 
to  any  other.  But  I  can  discover  no  principle  upon  which 
these  provisions  can  be  applied^  and  the  residue  of  the  chap* 
ter  withheld  from  such  trusts.  If  these  regulations  are  im* 
posed  by  the  statute  upon  qII  trusts^  then  all  trusts  are  subject 
to  its  prohibitions  and  restrictions,  and  not  only  all  passive 
but  all  active  trusts  except  those  specified,  are  forbidden.  If 
the  latter  are  to  be  construed  not  to  relate  to  charities,  then 
these  wise  r^ulations  must  also  necessarily  be  inapplicable^  and 
then  the  cotisiderationB  to  which  I  have  just  adverted  may, 
perhaps,  aid  us  to  see  how  wide  is  the  exception  to  the  public 
law  and  policy  of  the  state  which  we  are  thus  tacitly  to  in^ 
troduce. 

But  the  legislature  have  not  only  made  the  language  of  the 
statute  of  Uses  and  trusts  as  strong  and  comprehensive  as 
possible;  they  have  also  interposed  a  barrier  to  the  accumu* 
lation  of  landed  property  in  the  hands  of  corporations,  who 
are,  in  many,  if  not  most,  and  may  be  in  all  cases,  the  subjects 
and  recipients  of  these  charitable  benefactions,  by  the  except 
tion  in  the  statute  of  wills.  (2  JR.  S.  57,  §  3.)  No  corpora^ 
tion  is  permitted  to  take  lands  by  devise,  unless  expressly 
authorised  by  its  charteri    The  amount  or  extent  to  which 
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each  corporation  may  hold  lands,  is  defined  by  the  charter^ 
and  thus  the  legislature  has  reserved  and  exercised  the  power 
of  prerenting  the  aocumtdation  of  large  masses  of  landed 
property  in  the  hands  of  such  bodies.  Entailments  by  indi* 
Tiduals  upon  thdr  families  or  their  children  are  abolished 
and  prohibited  by  our  laws  and  policy,  and  it  cannot  be 
doubted  that  one  object  of  the  l^slation  in  r^ard  to  corpo« 
rations  was  to  prevent  their  acquiring  and  retaining  any  other 
lands  than  such  as  were  required  for  their  immediate  purposes 
of  public  worship  or  public  charity  or  the  like,  and  to  pro- 
hibit such  overgrown  and  inalienable  estates,  as  well  in  the 
hands  of  trustees  or  corporations  for  charitable  or  religious 
objects  as  in  those  of  individuals.  If  the  holding  lands  for 
revenue  is  permitted  «in  special  cases,  it  is  only  to  a  limited 
amount,  such  as  wiQ  not  be  felt  in  the  public  policy  of  the 
state.  There  is  nothing,  I  apprehend,  in  the  history  of  this, 
more  than  can  be  found  in  that  of  other  countries,  which 
should  induce  us  to  relax  any  of  the  restraints  tiius  imposed 
Upon  corporations,  even  if  they  be  ecclesiastical  or  charitable, 
or  upon  gifts  to  charitable  uses,  however  pious  or  meritorious 
their  apparent  design.  Large  landed  endowments  among  us, 
even  for  the  best  objects  and  though  supposed  to  be  in  the 
best  hands,  do  not  conunend  themselves  to  impartial  observen 
by  commensurate  benefits  to  the  state,  their  corporators,  or 
ihe  great  objects  of  religion  and  beneficence  which  they  may 
have  been  created  to  serve.  If  permitted  they  become  ob* 
viously  a  marked  exception  to  our  whole  system  of  laws,  regu* 
lating  the  ownership,  disposition  and  descent  of  lands,  and  an 
exception  which  is  not  called  for  by  any  necessities  of  society 
or  of  individuals.  It  has  indeed  been  made  a  question  by 
wise  men  whether  as  a  general  rule,  and  subject,  perhaps,  to 
some  necessary  exceptions,  the  support  of  both  religion  and 
diarity  are  not  better  left  to  the  discretion  and  the  voluntary 
activity  of  the  people  themselves.  However  this  may  be,  the 
restrictions  which  I  have  mentioned  stand  at  least  to  forbid  * 
excesses  ii>  these  directions^  however  well  designed,  and  to  in« 
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dicate  that  such  excesses  may  be  expected,  and  ought  to  be 
restrained.  But  if  a  rule  shall  be  introduced  which  shall  re- 
peal the  statute  of  uses  and  trusts  as  to  such  devises  as  the 
present,  or  make  them  an  exception  to  its  terms,  it  is  mani- 
fest that  fidl  those  barriers  will  be  swept  away,  and  these  pro- 
visions in  effect  abolished  at  a  blow.  Of  what  avail  will  it  be 
to  forbid  a  devise  to  a  corporation,  if  a  trust  shall  be  sustained, 
which,  in  effect,  if  not  in  name,  itself  creates  a  corporation 
and  locks  up  lands  to  any  extent,  to  be  forever  inalienable  and 
in  lifeless  hands ;  or  if  a  devise  can  be  made  to  an  individual 
in  trust  for  the  benefit  of  a  corporation  or  its  members  and  be 
valid  ?  For,  as  I  have  already  said,  these  charities  are  in  many 
instances,  and  they  may  be  in  all,  administered  by  corpora- 
tions, churches,  hospitals,  societies,  seniinaries  and  the  like, 
all  forbidden  to  take,  or  restricted  in  holding,  real  estate  ab- 
solutely, and  yet  to  be  permitted  to  be  beneficiaries  or  cestuis 
qw  trusty  of  charitable  devises  to  an  unlimited  extent,  if  the 
rule  now  contended  for  is  to  intervene,  even  to  this  limited 
extent.  And  the  mischiefs  arising  from  such  accumulations 
of  lands,  which  have  led  to  the  restrictions  upon  corporations^ 
would  obviously  be  greater  if  such  lands  were  taken  subject 
to  a  perpetual  trust,  than  if  they  were  simply  held  by  such 
bodies  as  absolute  owners  like  individuals.  But  this  is  not 
all  which  is  claimed  in  favor  of  charitable  uses*  It  has  been 
held  by  high  authorities,  as  a  consequence  of  the  doctrine  of 
charities,  without,  however,  having  considered,  as  far  as  I  am 
aware,  the  effect  of  the  statute  of  usto  and  trusts,  which  we 
have  been  discussing,  or  else  before  its  passage,  that  corpora- 
tions may  be  trustees  or  devisees  to  charitable  uses  to  any  ex- 
tent, notwithstanding  the  exception  in  th^  statute  of  wills,  or 
prohibitions  in  charters.  And  yet,  as  I  have  said,  and  as  has 
been  well  shown  by  the  lamented  Judge  Duer,  in  the  opinion 
I  have  so  often  quoted,  a  corporation  will,  in  effect,  be  crea- 
ted by  the  devise  in  trust,  itself,  in  every  such  case,  and  the 
lands  locked  up  in  its  possession  beyond  the  power  of  alien- 
ation or  control    And  still  farther^  if  the  view  taken  by  the 
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presiding  justice,  of  the  effect  of  such  a  devise  as  the  present 
to  an  ecclesiastical  person  hy  his  name  of  office,  he  correct, 
and  such  a  devise  he  sustained,  these  ecclesiastical  officers  may 
obtain  that  perpetual  succession  and  transmission  of  lands 
conveyed  to  them  which  they  have  heretofore  been  denied,  and 
the  want  of  which  may  have  compelled  them  to  leave  the 
title  in  the  churches  or  corporations  themselves,  subject  to  the 
general  laws  and  policy  of  the  state  affecting  such  corpo- 
rations. 

In  short,  if  I  do  not  misconsti^e  the  doctrine  which  is  now 
earnestly  contended  for,  to  sustain  such  devises  as  that  before 
us,  and  which  recent  cases  of  high  authority  are  supposed  to 
favor^  it  would  be  a  marked  step  backward,  leading  to  the 
overturn  of  the  settled  policy  of  the  state  upon  these  ques- 
tions. I  think  such  a  course  must  eventually  bring  after  it  a 
retribution  and  a  corrective,  in  statutes  of  mortmain  and  simi- 
lar stringent  remedies.  The  evils  at  which  these  are  aimed 
are  no  less  evils  than  they  always  have  been.  They  are  not 
less  palpable  to  reflecting  men,  because  the  supposed  ^dency 
of  the  general  opinion  of  the  world  is  in  an  opposite  direction, 
and  to  what  are  supposed  to  be  opposite  errors.  AU  this,  and 
all  the  increase  and  diffusion  of  intelligence  and  social  science 
of  which  we  boast,  have  been  found  insufficient  to  prevent 
these  mischiefs  in  our  mother  country.  Within  a  little  more 
than  a  hundred  years  it  has  been  found  necessary  to  enforce 
the  policy  of  the  realm  in  this  regard,  and  to  protect  the 
interests  of  its  subjects  by  the  present  statute  of  mortmain. 
(9  Oeo,  2,  ch.  32.)  In  truth  the  motives  to  which  these 
pious  and  charitable  donations,  or  those  who  ask  them,  ap- 
peal, are  the  most  powerful  in  the  human  heart,  and  the  time 
when  they  are  often  demanded  is  the  moment  of  greatest 
sensibility  to  religious  hopes  and  fears  and  to  the  assumed  or 
admitted  power  of  those  who  wield  them,  accompanied,  we 
may  often  apprehend,  by  an  unjust  indifference  to  other  claims 
of  at  least  equal  merit  and  at  least  equally  pressing  necessity. 
If  the  state  is  to  exercise  any  control  over  the  tenure  and  dis- 
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pogition  of  the  property^  and  especiallj  the  landed  property, 
of  itB  citizens,  I  am  oonvinoed  that  here  is  not  the  point  at 
which  that  control  is  to  be  laid  aside  or  relaxed^ 

It  is  impossible  not  to  be  reminded  by  the  oontroYersy  to 
exempt  charities  from  oar  law  of  trosts,  how  uses  were  origi- 
nally borrowed  from  the  civil  law  by  ecclesiastics,  to  erade  the 
restrictions  in  the  English  law  upon  ihw  acquisitions,  and  of 
the  long  struggle  and  continued  e^bitions  of  clerical  inge* 
nuity,  of  judicial  astuteness,  and  of  legislative  resolution  in 
English  l^al  history,  in  which  this  contrivance  made  so  prom- 
inent a  feature.  The  introduction  or  the  restoration  of  chari'* 
table  uses  as  an  exception  to  our  explicit  and  criminal  statin 
tory  rules,  limiting  trusts  in  lands,  would  be,  it  seeoos  to  me^ 
just  as  plain  an  evasion  not  only  of  that  statute  but  in  effioot 
of  others  to  which  I  have  referred,  and  as  manifest  a  depart* 
Bre  from  the  true  interests  as  well  as  the  settied  policy  of  our 
oommunitieS)  as  can  be  found  contrived  by  ecclesiastics  or 
lawyers  in  all  that  history.  I  think  it  would  be  an  nnneoes* 
sary,  as«well  as  an  unhappy,  departure  from  both  the  spirit 
and  the  letter  of  our  laws.  There  is  no  charity  which  cannot 
obtain  the  benefits  of  a  charter  to  promote  its  objects ;  and 
religious,  literary  and  benevolent  societies  are  permitted  to 
become  incorporate,  simply  by  the  observance  of  certain  fozmb 
The  right  to  hold  lands  and  receive  their  income  is  thus  con- 
ferred and  at  the  same  time  regulated  and  restricted,  and  It  is 
enough  for  all  purposes  of  private  bounty^  as  well  as  for  the 
higher  object  of  the  public  good,  that  ^flbs  should  be  made 
directly  to  these  bodies,  under  the  control  of  the  law  and 
within  its  wise  limitations. 

The  trust  in  this  case  being  void,  the  devise  feiled,  and  tilie 
plaintiff  should  have  had  judgment  The  judgment  of  the 
court  below  must  be  reversed,  and  a  new  trial  ord^iedL 

BiRDSBTB,  J.  Although  I  fully  concur  in  the  general  viem 
of  this  case  so  well  expressed  by  the  presiding  justice,  and  in 
the  conclusions  to  which  he  has  arrived,  I  am  reluctimtly  con- 
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gtrained  to  dissent  from  one  intimation  thrown  out  by  him; 
and  shall  state  my  views  very  briefly  on  that  point 

I  agree  that  the  tenns  of  the  devise  to  Bishop  Hughes 
show  a  dear  design  in  the  testator  to  give  him  the  fee  of  the 
land  in  question ;  and  that,  if  the  devise  is  valid,  the  fee 
passed  to  the  devisee.  But  I  cannot  admit  that,  because  the 
devisee  is  described  as  an  ecclesiastical  officer,  and  the  do-* 
nation  is  made  to  him  in  his  name  of  office,  the  fee  vests 
in  him  and  passes  to  his  successors  in  office.  It  would  d^ 
soend,  in  sudi  a  case,  in  my  judgment,  to  the  heirs  at  law  of 
the  devisee.  The  title  prefixed  to  the  name  of  the  devisee  is 
as  much  a  deecriptio  persofue,  as  his  place  of  residence  which 
is  subjoined.  If  a  devise  to  one  who  holds  an  ecclesiastical 
office,  describing  him  by  his  name  of  office,  would  give  a  fee 
to  him  and  to  his  successors  in  the  office,  it  must  be  because 
they  would  constitute  an  ecclesiastical  corporation  sole,  such  as 
18  described  in  1  Black.  Com.  496,7.  The  English  law,  as  there 
stated,  did  make  a  parson  or  vicar  a  corporation,  for  the  rea« 
sons  and  purposes  there  indicated. 

But  neither  that  rule  of  law,  nor  the  reasons  on  which  it  is 
founded,  ever  existed  in  this  state,  so  far  as  my  knowledge 
extends.  There  has  never  been  any  established  church ;  nor 
any  endowment  of  parish  or  other  churches,  of  any  denomi^ 
nation.  The  freehold  of  the  church,  church  yard,  parsonage 
or  glebe,  were  never  vested  in  any  ecclesiastical  officer  as  a 
temporal  recompense  to  him  for  his  spiritual  care  of  the  in-< 
halntants,  and  with  the  intent  that  the  same  emoluments 
should  ever  after  continue  as  a  recompense  for  the  same  care. 
To  avoid  the  difficulties  which  would  have  residted,  if  the 
fi^eehold  had  vested  in  the  parson  in  his  natural  capacity,  so 
as  to  descend  to  his  heirs  or  be  liable  to  his  debt«,  the  law  of 
England  ordained  that  the  parson,  quatenus  parson,  should 
never  die,  any  more  than  the  king ;  by  making  him  and  his 
successors  a  corporation.  But  we  have  no  more  ordained  that 
rule  in  this  state,  in  reference  to  the  officers  of  our  churches 
or  religious  societies,  than  we  have  in  r^ard  to  the  governor. 


414  CASES  IN  THE  SUPREME  COURT. 

McCaughal  v.  Ryan. 

Certainly  no  instances  were  pointed  out  on  the  argument, 
where  the  minister  of  a  church  or  any  oflScer  of  a  religious 
society  within  this  state^  has  been  seised  of  parsonage  or  other 
lands,  in  right  of  his  parish,  or  office.  When  such  a  case 
occurs,  it  will  be  time  to  inquire  whether  on  the  death  of  the 
incumbent,  the  fee  will  pass  to  his  heirs  at  law,  or  his  suc- 
cessors in  office. 

But  even  in  England,  such  a  devise  as  the  one  in  question 
would  not  have  conveyed  the  fee  of  the  land  to  the  devisee  and 
his  successors,  as  a  corporation  sole.  To  do  that  it  was  in- 
dispensable to  make  use  of  the  word  successors.  (Co.  Litt. 
8  ft,  9  a.)  "  For,"  says  Coke,  "  if  lands  be  given  to  a  sole 
body  politique  or  corporate,  (as  to  a  bishop^  parson,  vicar, 
master  of  an  hospital,  &c.)  there  to  give  him  an  estate  of 
inheritance  in  his  politique  or  corporate  capacitie,  he  must 
have  these  words.  To  have  and  to  hold  to  him  and  his  success- 
ors :  for  without  these  words  successors^  in  those  cases  there 
passeth  no  inheritance.'' 

The  rule  is  different  as  to  a  corporation  aggregata  (Co. 
Liu.  94%.)  For  that  body  never  dies.  But  in  the  case  of  a 
sole  corporation,  as  a  bishop,  parson,  Ssc  the  decease  of  the 
incumbent  creates  a  vacancy  or  hiatus  in  the  office,  and  the 
succession  does  not  take  place,  till  an  independent  body  has 
appointed  the  successor. 

While,  therefore,  it  seems  clear,  that  the  will  under  exami* 
nation  shows  an  intention  to  pass  the  whole  interest  of  the 
testator,  and  so,  if  valid,  carried  an  estate  of  inheritance, 
(4  KenPs  Com.  602,  Mi  erf.,)  I  think  that  estate  would  vest 
in  Bishop  Hughes  and  his  heirs  at  law,  and  not  in  him  and 
his  successors  in  office. 

Judgment  reversed,  and  new  trial  granted. 

[DiTTCHESB  Gbrbbal  TbbXi  April  14,  1867.    S.  B.  Strong,  EmoU  and 
Bvrd$ey9j  Justices.] 
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Mabtius  T.  Lykbb  vs.  Henry  R.  Hough  and  H.  B. 
Nbwcomb, 

In  an  action  of  ^ectment  for  the  breach  of  a  condition  by  a  lessee,  the  worda 
"  let  and  underlet,"  in  the  lease,  will  be  construed  to  mean  a  demise  or 
underletting,  and  not  an  assignment  of  the  whole  interest  of  the  lessee.. 

The  literal  meaning  of  the  word  **  let"  does  not  extend  to  an  assignment 
of  the  term. 

Accordingly,  where  a  lessee  covenanted  "  not  to  let  or  underlet  the  whole  or 
any  part  of  the  demised  premises  without  the  written  consent  of  the  land- 
lord, under  the  penalty  of  forfeiture  and  damages,"  it  was  Kdd  that  by  a 
•trict  and  literal  interpretation  of  this  coTenant  it  did  not  include  an  as- 
signment, by  the  lessee,  of  all  his  right  and  interest  hi  the  lease. 

APPEAL  from  a  judgment  of  the  city  court  of  Brook- 
lyn. The  plaintiff,  being  on  the  7th  day  of  Febru- 
ary, 1853,  the  owner  in  fee  simple  of  the  lot,  house  and 
premises  known  as  No.  2  Clark  street,  in  the  city  of  Brook- 
lyn, let  and  rented  the  same  to  Edward  C.  Hough,  for  three 
years  frx>m  the  1st  of  May,  18S3.  In  the  i^eement  was  the 
following  clause :  "  The  premises  are  not  to  be  used  or  occu- 
pied for  any  business  deemed  extra  hazardous,  on  account  of 
fire,  nor  $haU  the  same  or  any  part  thereof  y  be  let  or  under-' 
let  without  the  written  consent  of  the  landlord^  underthepenr 
atty  of  forfeiture  and  damages"  The  lessee  executed  a 
counterpart  of  the  lease,  by  which  he  engaged  '^  not  to  let  or 
underlet  the  whole  or  any  part  of  said  premises,  without  the 
written  consent  of  the  landlord,  under  the  penalty  of  forfeiture 
and  damages."  The  lessee  on  the  1st  day  of  May,  1853,  trans- 
ferred all  his  ^^  right  and  interest''  in  the  said  lease  to 
Henry  B.  Hough,  one  of  the  defendants,  without  the  consent 
of  the  plaintiff,  by  an  assignment  indorsed  on  the  back  of 
the  lease.  The  plaintiff  claimed,  and  attempted  to  prove 
that  a  portion  of  the  premises  was  subsequently  underlet  to 
the  defendant,  Harvey  B.  Newcomb,  without  the  plaintiff's 
consent.  The  plaintiff  thereupon  commenced  an  action  in  the 
city  court  of  Brooklyn,  to  recover  the  possession  of  the  premises 
demised,  and  on  the  trial,  before  a  jury,  recovered  a  verdict 
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and  judgment;  and  the  jury  assessed  the  value  of  the  prem- 
ises at  $4000.  The  defendants  appealed  from  the  judgment 
to  this  court. 

Beck  dt  McAdam^  for  the  appellants.  I.  In  ejectment^  the 
plaintiff  is  hound  to  show  either  a  regular  paper  title  or  actual 
possession.  The  plaintiff  in  this  action  did  neither  of  these 
things,  and  the  defendants'  motion  for  a  nonsuit  should,  there- 
fore, have  been  granted.     (Gardner  v.  Heartty  1  Comst.  628.) 

n.  In  order  to  entitle  the  plaintiff  to  recover  in  ejectment, 
he  must  have  a  right  to  immediate  possession.  Whatever 
takes  away  that  right  constitutes  a  legal  defense.  {Hunter  v, 
Trwteee  of  Sandy  SiU,  6  HiU,  411.)  The  lease  produced 
and  put  in  evidence  in  this  action  showed  the  right  to  the 
possession  of  the  premises  out  of  the  plaintiff,  at  the  time  of 
the  commencement  of  ibis  action,  and  for  this  reason  the  de- 
fendants'  motion  to  dismisiSt  the  complaint  should  have  been 
granted. 

III.  There  was  no  evidence  of  the  forfeiture  of  said  leasei 
or  of  the  interest  thereby  conveyed ;  and  therefore,  and  for  the 
other  reasons  assigned  by  the  defendants'  counsel,  on  his  mo- 
tion to  dismiss  the  complaint,  such  motion  should  have  been 
granted.  (1.)  It  was  the  duty  of  the  plaintiff  to  establish,  by 
clear  evidence,  a  forfeiture  of  the  lease.  Forfeitures  are  not 
fitvored  in  the  law,  and  those  claiming  imder  them  must  bring 
their  case  within  the  penalty,  on  the  literal  and  rigid  inter- 
pretation  of  the  covenant  {Jadkson  v.  SUvemaUy  15  John, 
278.  Jackson  v.  Harrison^  17  id,  66.  Ludlow  v.  MarUm 
S.  B.  Co.,  12  Barb.  440.    And  other  authorities  cited  below.) 

TV.  The  various  exceptions  taken  to  the  judge's  charge,  and 
to  his  refusals  to  charge,  were  severally  well  taken,  and  in 
those  respects  his  honor  the  judge  erred.  (1.)  The  judge  erred 
in  charging  the  jury  that  the  case  resolved  itself  into  a  mere 
question  of  law,  and  that  the  plaintiff  was  entitled  to  recover, 
&c.  There  were  important  questions  of  &ct  involved  in  the 
case,  all  of  which  were  at  once  taken  away  from  the  consider- 
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ation  of  the  jury  under  this  general  charge.  The  jury  should 
be  left  to  find  the  facts,  and  to  render  their  verdict  according 
to  such  finding,  applying  the  law  thereto  as  laid  down  by  the 
court  (2.)  The  mere  fact  of  the  defendants  being  in  the  pos- 
session of  the  premises  is  not,  in  such  an  action  as  this,  evi- 
dence of  their  being  in  as  tenants  or  undeV'-tenantSy  or  other- 
wise, in  violation  of  the  lease.  (Doe  v.  Paine,  1  Starhie,  86, 
died  in  Piatt  on  Covenants,  497.  Camp.  73,  cited  in  Platf 
on  Gov.  408.  Church  v.  Brovm,  15  Ves.jun.  265.  Dolittle 
Y.  Eddy,  7  Barb.  75.  Wilson  v.  Martin,  1  Benio,  602.)  These 
are  some  of  the  cases  found  in  the  books,  showing  the  various 
conditions  and  circumstances  under  which  a  person  may  be  in 
possession  of  real  estate,  and  not  be  deemed  in  as  tenant  or 
under-tenant.  (3.)  If  the  supposed  underletting  consisted  in 
a  demise  to  the  defendant  Newcomb,  it  is  quite  evident  that  no 
such  demise  was  made  by  Edward  C.  Hough.  He  had  parted 
with  his  interest  in  the  premises  long  before  Newcomb  came 
into  possession.  And  the  restriction  was  one  personal  in  its 
application  to  Edward  C.  Hough.  The  restrictive  words  are, 
''  I  engage  not  to  let  or  underlet,"  &c.  In  such  a  case  the  re- 
striction does  not  extend  to  the  assignee,  nor  even  to  the  ex- 
ecutor of  the  person  restrained.  (2  OreenL  on  Real  Prop.  7, 
§  38.  4  Kenes  Com.  129.)  (4.)  The  assignment  from  Edward 
0.  Hough  to  Henry  R.  Hongh  was  not  a  letting  or  underlet- 
ting in  violation  of  the  terms  of  the  lease.  An  assignment 
transfers  the  entire  interest  of  the  assignor  in  the  premises. 
(4  Oreenl.  on  Real  Prop.  120.  4  Kenes  Com.  96.  Post  v. 
Kearney,  2  ComM.  396.)  A  letting  or  underletting  necessa- 
rily implies  the  relation  of  landlord  and  tenant ;  and  either  a 
reversionary  interest  in  the  lessor,  or  the  reservation  of  rent ; 
and  neither  of  these  facts  exist  in  this  case.  {Taylor^ s  Land, 
and  Tenant,  3,  4.)  See  definition  of  "  underlease,"  in  BurrilVs 
Law  Dictionary:  "  A  lease  granted  by  one  who  is  himself  a 
lessee  for  years  for  any  fewer  or  less  number  of  years  than  he 
himself  holds,"  &c.  A  covenant  not  to  assign  will  not  prevent 
tenant  from  underletting.  (Jackson  v.  Silvemail,  15  John. 
You  XXVII.  27 
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279.)  And  this  is  not  upon  the  ground  that  the  act  permit- 
ted is  more  or  less  hurtful  to  the  landlord,  but  simply  because 
an  assignment,  the  act  forbidden,  is  one  thing,  and  a  letting 
or  underletting,  the  act  permitted,  is  another  and  different 
thing.  The  same  reasoning  applied  to  this  case,  declares  the 
assignment  by  Edward  C.  Hough  no  violation  of  the  clause 
against  letting.  The  case  of  Oreenaway  v.  Adams,  (12  Vesepj 
'  395,  cited  in  Archbolda  Landlord  and  Tenant^  102,)  referred 
to  by  the  plaintiff's  counsel  at  the  trial,  (if  its  import  be 
rightly  apprehended  by  plaintiff's  counsel,)  is  an  isolated  case, 
standing  opposed  to  all  the  analogous  cases  found  in  the 
books.  The  judge  deciding  that  case,  thought  '^  it  would  be 
very  strange,  if  the  landlord  meant  to  restrain  underletting, 
that  he  should  not  mean  to  forbid  the  tenant  to  part  with  the 
whole  interest."  We  submit  that  that  case  is  no  authority 
on  the  point  involved  here,  for  these  reasons  :  (a)  The  restrict- 
ive language  of  the  lease  in  that  case  was  much  broader  than 
in  this,  (b)  The  judge  did  not  reason  soundly  in  saying  that 
it  would  be  strange,  &c.  as  above  quoted.  Many  reasons  ex- 
ist why  a  landlord  should  wish  to  forbid  underletting,  and  care 
nothing  for  an  assignment,  (c)  Whether  it  would  be  strange, 
or  not,  that  a  landlord  should  wish  to  do  this  or  that,  has 
nothing  to  do  with  the  case.  The  question  is,  what  has  he 
done?  Has  he  forbidden  the  act  complained  of?  {d)  The 
case  referred  to  was  not  one  between  landlord  and  tenant^ 
where  the  landlord  was  claiming  to  recover  as  for  a  forfeiture. 
This  makes  a  vast  difference  in  the  cases.  (5.)  The  distinc- 
tion between  an  under-tenant  and  an  assignee  is  recognized  in 
all  of  the  following  cases,  in  which  also  it  is  laid  down  as  the 
rule  of  law,  that  a  person  in  possession  of  demised  premises 
will  be  deemed  in  as  assignee,  and  not  as  under-tenant.  {Acker 
V.  WUhereU,  4  Hill,  112.  Haywood  v.  i!ft7ter,  3  id.  90. 
Schermerhom  v.  Negus,  2  id,  337.  Carter  v.  HammeU,  12 
Barb.  262.  Glover  v.  Wilson,  2  id.  265.  Post  v.  Kearny, 
2  Comst,  396.)  (6.)  The  restrictive  clause  under  which  the 
plaintiff  claims  in  this  action  is  not  a  condition  of  the  lease. 
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but  a  mere  covenant.  The  language  is,  "  I  engage  not  to  let 
or  underlet,"  &c.  The  language  of  a  condition  is, "  provided," 
*'  upon  condition,"  and  the  like.  (3  Oreenl.  on  Beat  Est.  428. 
Parmelee  v.  Oswego  and  8y.  B.  B.  Oo.,  2  Sdd.  74.  Jackson  v. 
Brownson,  7  John,  227.  Jackson  v.  Silvemailj  15  id.  277. 
Jackson  v.  Harrison,  17  id.  66.  Bleecker  v.  Smith,  13  JTewA 
530.)  Even  where  the  word  "proviso"  is  used,  it  will  not  al- 
ways create  a  condition ;  for,  if  a  penalty  be  annexed  for  non- 
performance, it  will  still  be  deemed  but  a  covenant.  (Taylor's 
Land,  and  Tenant,  135.)  Furthermore,  there  is  no  right  of 
re-entry  reserved,  and  for  that  reason  the  action  cannot  be 
maintained,  (flatt  on  Covenants,  424.  Spear  v.  Fuller,  8 
N.  Hamp.  Bep.  174)  Dqc  v.  Phillips,  (2  Bingham,  13,)  in 
which  Best,  Ch.  J.,  says :  "  For  this  reason,  therefore,  I  am 
inclined  to  consider  the  stipulation  a  covenant,  rather  than  a 
condition ;  and  also  because  the  lessor,  if  he  had  intended  it 
to  be  a  condition,  might  have  inserted  an  express  clause  of  re- 
entry"  The  law  leans  strongly  against  forfeitures ;  and  in  all 
cases,  if  it  be  doubtful  whether  a  clause  in  a  deed  be  a  cove- 
nant or  a  condition,  it  will  be  held  to  be  a  covenant.  (4  Kenfs 
Com.  131.)  (7.)  It  is  not  provided  in  the  lease  that  the  doing 
or  not  doing  of  any  act  shall  terminate  the  lease.  The  lessee 
engages  not  to  do  certain  things  under  penalty  of  "  forfeiture 
and  damages."  Forfeiture  of  what  ?  The  law  will  not  sup- 
ply words  to  make  out  a  forfeiture  which  it  so  strongly  ".leans 
against." 

y.  It  is  to  be  borne  in  mind  that  the  plaintiff's  claim  in 
this  action  is  stricti  juris;  and  it  is  to  be  scanned  in  all  its 
phases  with  the  strictest  scrutiny.  {See  authorities  above 
cited.) 

John  A.  Lott,  for  the  respondent  I.  The  assignment  by 
the  lessee,  Edward  C.  Hough,  to  the  defendant,  Henry  B. 
Hough,  was  a  forfeiture  of  the  lessee's  right  under  the  lea^e. 
It  was  a  letting  of  the  whole  premises.     (Oreenaway  v.  Ad- 
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amsy  12  Vesey,  395,  dc.     Archhold^s  Landlord  and  Ten- 
ant, 102.) 

II.  The  evidence  proved  an  underletting.  Thig,  irrespect- 
ive of  the  assignment  referred  to,  forfeited  all  rights  of 
the  lessee  and  those  claiming  under  him.  (2  Greenlee^  an 
Evidence,  §§  328,  319.  Jackson  v.  Brownson,  7  John.  227 ; 
opinion  of  Van  NeeSy  J,^  cU  p.  232.  JSoe  v.  Rarrisony  2 
T.  B.  415-425.) 

III.  The  proof  the  plaintiff's  title,  and  the  forfeiture  of 
the  lessee's  right  under  the  lease,  entitled  the  plaintiff  to  a 
verdict  and  judgment  thereon. 

lY.  The  defendant's  motion  for  a  dismissal  of  the  com- 
plaint was  properly  denied. 

y.  If  the  proof  of  the  plaintiff's  title  was  insufficient  to 
support  the  action  when  that  motion  was  first  made,  the  de- 
fect was  supplied  by  the  lease  and  counterpart  subsequently 
introduced  by  the  defendants,  and  the  introduction  of  that 
evidence  was  a  waiver  of  the  exception  taken  on  the  denial 
of  the  motion  at  that  time. 

By  the  Court,  Emott,  J.  The  lease  and  counterpart  con* 
tain  provisions  in  regard  to  letting  or  underletting  which  are 
substantially  identical.  In  the  instrument  signed  by  the 
lessor  the  phraseology  is,  the  premises  shall  not  '^  be  let  or 
underlet  without  the  written  consent  of  the  landlord,  under 
the  penalty  of  forfeiture  and  damages."  In  the  counterpart 
signed  by  the  lessee  he  ''  engages  not  to  let  or  underlet  the 
whole  or  any  part  of  said  premises  without  the  written  consent 
of  the  landlord,  under  the  penalty  of  forfeiture  and  damages." 

The  appellants  contend  that  these  words  do  not  make  a 
condition,  the  breach  of  which  would  terminate  the  lease. 
But  I  am  satisfied  that  we  must  construe  the  word  '^  forfeit* 
ure"  to  mean  forfeiture  of  the  term  and  estate.  There  is  no 
other  sensible  meaning  which  can  be  attached  to  it,  and  while 
courts  will  construe  strictly  clauses  which  create  conditions 
and  go  to  defeat  estates,  that  does  not  mean  that  we  have  i^ 
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right  to  disregard  the  obvious  intentions  of  parties,  or  the 
reasonable  sense  of  their  words,  in  such  an  instrument  as  this, 
although  they  may  be  inartificially  expressed.  It  is  true  that 
when  there  is  a  question  whether  a  clause  in  a  deed  or  a 
lease  is  a  covenant  or  a  condition,  the  courts  have  leaned 
strongly  against  construing  it  as  a  condition.  But  that  is 
not  the  question  here.  The  question  is  whether  the  words 
"  on  penalty  of  forfeiture*'  are  suflBciently  clear  and  precise 
to  express  the  intentions  of  the  parties,  that  a  breach  of  the 
agreement  should  work  a  forfeiture  of  the  lease.  There  is  no 
dispute  that  the  previous  words  make  a  covenant  not  to  '^  let 
or  underlet  f  and  I  think  there  is  no  doubt  that  the  parties 
intended  by  the  use  of  the  phrase  in  question  to  make  the 
breach  of  that  covenant  a  forfeiture  of  the  lease.  These  words 
are  not  a  necessary  part  of  the  covenant,  nor  can  they  have 
any  effect  or  operation  unless  they  make  a  condition.  In 
such  a  case,  we  have  not  the  right  to  disr^ard  their  inten- 
tion, when  it  is  manifest,  or  to  apply  to  such  an  instrument 
as  this,  any  rule  more  rigid  than  to  require  that  the  agree- 
ment of  the  parties  should  be  intelligibly  expressed.  The 
rule  of  the  law  has  always  been  that  the  same  precise  words 
of  condition  are  not  required  in  leases  for  years  as  in  con- 
veyances of  freehold  estates.  (2  Co.  LiU.  204  a.)  Words 
similar  to  those  used  in  the  lease  now  before  us  received  a 
similar  construction,  and  upon  these  principles,  in  a  very  an- 
cient case  which  is  cited  and  approved  by  Coke,  (uh,  supra!) 
But  upon  the  other  questions  in  the  case,  I  think  the  court 
below  was  wrong.  In  order  to  show  a  breach  of  this  cove- 
nant, and  a  consequent  forfeiture,  the  plaintiff  gave  some 
evidence  tending  to  show  an  underletting  of  a  part  of  the 
premises,  but  it  was  of  a  very  inconclusive  character.  An 
occupation  of  certain  rooms  by  the  defendant  Newcomb,  was 
proved,  but  in  what  capacity,  or  under  what  authority,  did 
not  appear.  This  occupation  was  also  subsequent  to  the 
assignment  of  the  lease  by  the  lessee  to  Henry  E.  Hough, 
and  if  the  breach  now  alleged  to  have  consisted  in  an  under- 
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letting  to  Newcomb,  by  Edward  C.  Hough,  the  orignal  lessee, 
which  would,  undoubtedly,  if  proved,  have  made  out  the 
plaintiff's  case,  that  should  have  been  left  to  the  jury,  on 
this  evidence,  to  determine  as  a  question  of  fact.  If  there 
was  a  demise  to  Newcomb  but  made  by  an  assignee  of  the 
original  tenant  and  not  by  Edward  C.  Hough  who  made  the 
covenant  in  question,  then  I  think  there  was  no  breach  or 
forfeiture,  unless  the  assignment  of  the  whole  term  forfeited 
the  lease ;  which  probably  was  the  view  taken  by  the  court 
below,  and  which  I  will  consider  presently.  The  covenant 
is  both  collateral  and  merely  personal.  It  is  the  engagement 
of  the  lessee  for  himself  alone,  not  naming  his  assigns,  wheth- 
er actual  or  l^aL  And  if  he  had  a  right  to  assign  the 
whole  term  his  assignee  takes  the  estate  without  the  condi- 
tion, as  not  being  bound  by  the  covenant.  This  is  a  legiti- 
mate consequence  of  the  rule  in  Dumpor'a  case  (4  Bep.  119,) 
which,  however  it  may  have  been  wondered  at  since  Lord 
Mansfield's  time,  and  even  before,  has  never  been  denied.  It 
is  also  a  rule  which  has  been  held  expressly  in  similar  cases, 
for  such  conditions  have  never  been  favored.  (Cro.  Jac.  398. 
Whidicot  V.  Fox,  2  Cruise's  Dig,  7.  J9yer,  60  a,  pi.  8.  Moore^ 
4,  pi  40.    4  Kent's  Com.  130.) 

This  leaves  the  question  whether  the  assignment  of  this 
lease,  made  by  the  lessee  to  the  defendant  Henry  B.  Hough, 
on  the  1st  of  May,  1853,  was  a  breach  of  the  condition,  and 
a  forfeiture  of  the  term.  The  city  judge  Undoubtedly  con- 
sidered it  to  be  so,  in  instructing  the  jury  that  the  facts  proven 
warranted  them  in  finding  for  the  plaintiff ;  that  there  was 
no  confiict  of  evidence  and  the  case  was  resolved  into  a 
mere  question  of  law.  The  judgment  of  Sir  William  Grant, 
M.  B.  in  Oreenaway  v.  Adams,  (12  Ves.  395,)  is  cited  to 
sustain  this  view.  That  was  an  action  for  a  specific  peiform- 
ance,  and  the  question  was  whether  the  lessee  of  a  public 
house  who  had  contracted  to  sell  and  assign  his  lease  could 
do  so  without  the  consent  of  the  lessor.  The  lease  contained 
a  condition  that  the  lessee  should  not  ''let,  set  or  demise"  the 
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premises  without  coosent    It  was  strongly  insisted,  on  the 
argument  at  the  rolls,  that  the  word  ''  set"  included  an  as- 
signment or  conveyance  of  the  whole  term,  and  I  understand 
the  master  of  the  rolls  to  adopt  and  decide  the  case  upon 
that  view.    And  the  words  of  the  covenant  in  that  case 
could  not  have  distinct  operation  and  effect  without  reference 
to  an  assignment.     (Crusor  v.  Bughyy  3  WiU,  234.)    It  is 
true,  the  learned  judge  argues  that  a  landlord  who  uses  words 
indicating  a  design  to  forbid  underletting  must  mean  to  for- 
bid the  tenant  parting  with  his  whole  interest.    But  I  cannot 
regard  this  as  the  point  of  view  in  which  we  are  bound,  or  . 
indeed  have  a  right,  to  look  at  the  question.    The  question 
is  not  whether  the  landlord  could  reasonably  be  supposed, 
after  he  had  forbidden  an  underletting,  to  have  no  objections 
to  an  assignment  of  the  whole  term.    When  we  reach  this 
part  of  the  case  and  come  to  the  construction  of  this  clause 
in  the  lease,  the  rules  to  which  I  have  adverted,-  and  which 
are  contended  for  by  the  defendants,  unquestionably  apply. 
The    extent   and  meaning  of  the  covenant  or  condition, 
and  the  fact  of  a  breach,  are  questions  atrictisaimi  JuriSy 
and  a  plaintiff  to  defeat  an  estate  of  his  own  creation  by 
means  of  such  a  condition,  must  bring  the  defendant  clearly 
within  its  letter.     (See  Livingston  v.  StickleSy  8  Paige^  398 ; 
8.  C.  in  error y  7  Hill^  253 ;  Jtickaon  v.  Silvemaily  15  John. 
278 ;  Jackson  v.  Harrison^  17  id.  66.)    The  question  is 
whether  on  a  strict  and  literal  construction  of  the  covenant 
the  act  of  the  defendant  is  within  its  terms,  and  so  forbidden. 
I  think  the  use  of  the  word  ^'  set"  in  the  covenant  in  the  case 
of  Oreenaway  v.  Adama^  a  word  which  includes  and  in  its 
primary  sense  refers  to  a  conveyance  of  the  entire  estate  or 
thing,  distinguishes  that  case  from  this.    And  without  im- 
pugning that  decision,  I  do  not  consider  it  an  authority  on 
the  present  question.    At  any  rate  I  cannot  entertain  any 
doubt  that  in  an  action  of  ejectment  for  the  breach  of  a  con- 
dition we  must  hold  that  the  words  ^'  let  and  underlet"  mean 
a  demise  or  underletting  and  not  an  assignment  of  the  whole 
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interest.  In  the  case  of  Boe  dem.  Gfregson  v.  Harrison^ 
(2  r.  B.  425,)  the  word  "  let"  which  was  coupled  there  with 
"  set"  and  "  assign  over,"  was  construed  to  mean  underlet,  and 
the  whole  covenant  held  io  forbid  an  underlease  as  well  as  an 
assignment.  It  seems  plaia  to  me  that  the  literal  meaning 
of  the  word  let  does  extend  to  an  assignment  of  the  term, 
and  if  so  we  have  no  right  to  speculate  upon  the  question 
whether  it  would  be  reasonable  or  otherwise  for  a  landlord  to 
forbid  an  underlease  and  not  an  assignment.  It  is  enough 
that  by  a  strict  and  literal  interpretation  of  this  covenant,  it 
does  not  include  such  an  assigment  as  was  proved  on  the  trial. 
The  judgment  must  be  reversed,  and  a  new  trial  ordered; 
the  costs  to  abide  the  event 

[DvTCHBSS  Obksbal  Tbbx,  April  14,  1867.    S.  B,  Strong,  Birduy  Bod  ' 
JBmattj  Justices.] 


T^l    f  I  ^-^NOLD  VS.  Thb  Suffolk  Bank  and  Thb  United  States 
«^\,,     V.  Tbust  Company. 

Tbe  receiver  of  a  bank  cannot  be  Joined  as  a  party  defendant,  in  an  action 
against  the  bank  upon  a  mere  money  demand ;  where  no  relief  is  prayed, 
or  canse  of  action  shown,  against  the  receiver. 

One  who  has  subscribed  for,  or  purchased,  a  certain  number  of  shares  of  the 
capital  stock  of  a  bank,  and  paid  for  the  same,  cannot  maintain  ao  action 
for  money  had  and  received,  against  the  bank,  on  the  ground  that  the  bank 
has  refttsed  to  deliver  to  him  certificates  of  such  stock,  and  is  therefore 
bound  to  repay  him  the  money  so  paid  for  the  stock. 

But  if  a  bank  improperly  reftases  to  permit  a  transfer  of  stock  to  be  made, 
upon  its  books,  or  to  issue  certificates  of  such  stock,  an  action  of  assump- 
sit will  lie,  on  the  ground  that  it  is  the  duty  of  the  bank  to  permit  such 
transfer  and  to  issue  certificates ;  and  that  where  an  obligation  is  imposed 
by  law,  upon  a  corporation,  a  promise  of  performance  will  be  implied. 

In  such  an  action,  the  measure  of  damages  is,  tiie  value  of  the  stock,  or  its 
highest  price  in  market,  at  any  time  after  the  demand  and  reAxsal  to  per- 
I  mit  a  transfer  and  issue  a  scrip  to  the  owner. 

Where  the  articles  of  association  of  a  bank  provide  that  no  shareholder  shall 
be  permitted  to  transfer  his  shares,  or  receive  a  dividend  thereon,  who  shall 
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owe  the  hank  a  deht  then  dne ;  imless  hy  consent,  Slc,  ;  and  authority  is 
given ,  whenever  such  a  debt  is  past  dne,  to  sell  the  stock,  and  apply  the 
proceeds  to  pay  the  debt,  these  provisions,  taken  together,  create  a  lien 
upon  the  stock,  in  favor  of  the  bank,  for  the  debts  of  the  holder. 
An  indebtedness  to  the  bank,  of  a  partnerskipj  of  which  the  stockholder  is 
a  member,  is  within  the  meaning  of  a  condition  of  this  nature,  contained 
in  articles  of  association ;  and  so  long  as  such  an  indebtedness  exists,  the 
bank  is  not  bound  to  consent  to  a  transfer  of  the  stock,  or  to  issue  certifi- 
cates thereof. 

APPEAL  from  an  order  made  at  a  special  term,  desying 
a  motion  for  a  new  trial.  The  complaint  alleged  that  in 
November,  1852,  the  Su£Folk  Bank  was  dnly  organized  as 
an  incorporation  for  banking  purposes,  and  that  after  its  or- 
ganization the  plaintiff  became  the  owner,  and  had  transfer- 
.red  to  him,  ten  shares  of  the  capital  stock  of  the  said 
Suffolk  Bank,  and  that  on  having  the  same  transferred  to 
him,  he  paid  into  said  bank,  therefor,  the  sum  of  $500; 
the  shares  being  $50  each.  That  he  thereby  became  entitled 
to  a  certificate  therefor ;  that  he  demanded  said  certificate, 
but  the  bank  refused  to  execute  and  deliver  the  same  ;  where- 
fore he  alleged  that  the  bank  was  indebted  to  him  in  $500 
and  interest,  and  he  prayed  judgment  therefor  against  said  bank. 
He  further  aUeged  the  bank  had  become  insolvent,  and  that 
the  United  States  Trust  Company  had  become  receiver  there- 
of, and  he  asked  that  said  company  might  be  made  defend-- 
ants.  The  answer  of  the  trust  company  denied  that  the 
plaintiff  paid  in  full  for  his  ten  shares,  or  that  he  ever  demanded 
a  certificate  therefor.  It  allied  that  there  was  no  period,  even 
if  said  plaintiff  had  paid  for  said  stock,  when  he  was  entitled 
to  the  certificate,  because  he  was  at  all  times  indebted  to  the 
bank,  or  the  bank  held  his  obligations  for  more  than  the 
value  of  said  stock  and  dividends. 

On  the  trial,  at  the  circuit,  the  jury  found  a  verdict  in 
favor  of  the  plaintiff  for  $605.  The  defendants  moved  for 
a  new  trial,  at  a  special  term,  upon  a  case ;  which  motion 
was  denied. 
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It.  S.  Van  Winkle^  for  the  appellanta. 
S.  Kissamy  for  the  respondent. 

By  the  Court,  Emott,  J.  The  complaint  does  not  ask  any 
judgment  against  the  trust  company,  or  show  any  reason  for 
making  it  a  party  to  the  suit,  beyond  the  mere  statement  that 
it  has  been  appointed  receiver  of  the  Suffolk  Bank.  It  may 
be  that  the  rights  and  obligations  flowing  from  this  make  it 
proper  or  necessary  to  sue  the  receiver  with,  or  instead  of  the 
bank,  but  there  must  be  some  right  to  relief  from  the  receiver 
stated,  and  some  relief  prayed.  The  mere  fact  that  A.  is  the 
assignee  or  the  receiver  of  B.,  whether  these  be  natural  or  artifi- 
cial persons,  will  not  justify  a  creditor  of  B.,  in  bringing  A. 
as  a  party  into  every  suit  against  B.,  or  where  the  rights 
and  the  remedies  of  the  plaintiff^  so  far  as  appears,  end  with 
B.,  and  the  assignee  or  receiver  is  not  to  be  affected  by  the 
suit,  nor  to  be  adjudged  or  compelled  to  do  any  thing  for  the 
relief  of  the  plaintiff.  I  do  not  see  that  the  plaintiff  here 
shows  any  right  to  maintain  this  action  against  the  trust  com- 
pany, or  that  he  can  be  permitted  to  sue  that  company  and 
put  it  to  a  defense,  when  no  claim  whatever  is  made  against 
it.  This  is  not  an  action  affecting  real  estate,  in  which  the 
trust  company  has  an  interest  that  is  to  be  foreclosed.  It 
is  simply  an  action  on  a  money  demand,  and  no  demand  is 
made,  or  cause  of  action  shown,  against  the  trust  company. 
As  to  the  company,  the  complaint  should  have  been  dismissed. 

The  action  against  the  bank  proceeds  on  the  theory  that 
because  the  plaintiff  subscribed  for,  or  purchased,  ten  shares 
of  the  stock,  and  paid  in  the  amount  of  the  subscription,  and 
the  bank  had  refused  to  deliver  to  him  certificates,  the  bank 
was  therefore  indebted,  and  bound  to  repay  him  the  money 
which  he  had  paid  upon  the  subscription,  as  so  much  money 
had  and  received  to  his  benefit. 

There  is  neither  precedent  nor  principle  for  such  an  action. 
The  plaintiff  does  not  cease  to  be  a  stockholder^  nor  to  be  the 
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owner  of  these  shares^  and  entitled  to  all  the  rights  and  priv- 
ileges of  a  holder  of  the  stock,  because  the  corporation  refuse 
him  the  certificate  which  is  the  evidence  of  his  right.  Nor 
does  the  money  which  he  has  paid  to  the  corporation  for 
this*^  stock  cease  to  belong  to  the  bank,  any  more  than  the 
stock  ceases  to  belong  to  him.  The  bank  does  not,  therefore, 
hold  the  money  for  his  benefit ;  nor  is  it  accountable  to  him 
for  it,  so  as  to  give  him  an  action  for  the  money.  What  he 
is  entitled  to  is  the  stock.  It  is  upon  the  duty  of  the  cor* 
poration  to  permit  a  transfer,  or  to  deliver  certificates  of  the 
stock,  that  the  law  implies  a  promise,  on  the  ground  that 
where  an  obligation  is  imposed  by  law  upon  a  corporation,  a 
promise  of  performance  will  be  implied.  It  is  true  that  the 
refusal  to  issue  certificates,  or  permit  a  transfer  of  the  stock, 
may  be  r^arded  as  a  total  denial  of  all  ownership,  and  in  fact 
a  conversion  of  the  stock,  and  therefore  the  measure  of  dam- 
ages is  the  value  of  the  stock.  (Kortright  v.  Buffalo  Com. 
Banky  20  Wend.  91.)  But  the  fact  that  it  was  at  first  doubt- 
ed whether  the  action  should  be  assumpsit  or  case,  and  that 
it  was  not  until  the  time  of  Lord  Mansfield,  {The  King  v. 
Bank  qf  England^  Doug.  523,  526,  n.)  that  an  action  of 
assumpsit  was  sustained  upon  such  a  state  of  facts,  shows 
Ihat  it  is  the  duty  and  obligation  of  the  bank  to  the  plain- 
tiff as  the  owner  of  the  stock,  and  not  an  obligation  to  repay 
him  money  which  they  have  in  their  hands  for  his  use  and 
benefit,  upon  which  the  action  is  founded.  This  precedent 
has  been  followed  in.  all  the  subsequent  cases.  {See  cases 
cited  in  20  Wend.  94) 

The  only  difference  between  this  action  and  that  which  was 
before  this  court  in  the  case  last  mentioned,  is  that  here  it 
would  seem  that  the  plaintiff  purchased  this  stock,  or  the 
right  to  it,  of  the  original  subscriber,  before  any  part  of 
the  subscription  had  been  paid,  while  in  that  case  the  plain- 
tiff was  a  purchaser  of  full  paid  stock.  It  is  true  the  injury 
alleged  here  is,  in  form,  the  refusal  to  issue  scrip,  while  there 
it  was  the  refusal  to  permit  a  transfer  on  the  books ;  but  in 
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both  cases  the  wrong  complained  of  is  the  same — the  denial 
of  his  right  to  the  owner  of  the  stock — whether  the  original 
subscriber  and  holder,  or  a  person  who  stands  in  his  shoes 
precisely,  or  a  mere  purchaser.  This  is  a  denial  amounting 
to  a  conversion  of  the  stock,  reducing  his  possession  to  a 
mere  nominal  ownership,  without  the  power  of  enjoyment 
of  his  property.  This  is  the  gravamen  of  the  suit ;  not  the 
mere  refusal  to  give  a  certificate  in  a  certain  form,  or  the  re- 
fusal to  permit  a  formal  authentication  of  a  sale  of  the  stock. 
It  is  the  refusal  to  recognize  the  owner  as  owner  ;  the  denial 
of  his  property,  which  itf  a  breach  of  duty  for  which  an  action 
lies.  It  follows  that  the  rule  of  damages  is  the  same  in  this 
case  as  that  which  was  approved  by  the  court  in  Kortright  v. 
The  Commercial  Bank  of  Buffalo^  and  which  is  founded  on 
the  doctrine  that  the  plaintiff  is  to  have  complete  satisfac- 
tion, equivalent  to  the  specific  remedy  by  mandamus,  as  was 
observed  by  Lord  Mansfield,  in  The  King  v.  The  Bank  ofEng- 
landy  {Doug.  523.)  The  plaintiff  must  recover  an  equiva^ 
lent  for  his  stock — ^neither  more  nor  less.  The  measure  of 
damages  is  the  value  of  the  stock,  or  its  highest  price  in 
market,  at  any  time  after  the  demand  and  refiisal  to  permit  a 
transfer  and  issue  scrip  to  the  purchaser  or  holder.  If  the 
stock  has  been  worth  more  than  its  par  value,  the  owner  is 
entitled  to  the  benefit  of  it.  If  it  has  been  and  continues 
worth  less  than  ita  face,  during  all  his  ownership,  that  value 
is  all  that  the  plaintiff  can  claim.  There  was  no  proof  offered 
here,  of  the  value,  although  the  defendants  insisted  there 
should  be,  and  asked  for  a  nonsuit  because  there  was  not. 
This  point  seems  to  have  been  overlooked  by  the  learned 
judge,  at  the  trial ;  or  he  may  have  adopted  the  view  of  the 
defendant's  liability  which  is  taken  in  the  complaint.  His 
charge  on  that  point  is  not  contained  in  the  case,  but  the 
jury  must  have  fallen  into  an  error,  since  their  verdict  is  for 
the  amount  of  the  original  subscription  or  payment  upon  the 
stock,  with  interest  from  the  time  of  such  payment.  This 
was  an  entirely  incorrect  view  of  the  cause  and  measure  of 
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the  defendants'  liability.  The  defendants  offered  to  show 
that  the  plaintiff  was  a  member  of  a  partnership  which  was 
indebted  to  the  bank^  at  all  times  when  this  stock  or  scrip 
was  demanded,  in  an  amount,  then  due,  exceeding  the  par  or 
the  market  value  of  the  stock.  This  was  objected  to,  and 
excluded,  I  think  erroneously. 

The  articles  of  association  of  this  bank  {Art.  2,  §  4)  pro- 
vided that  no  stockholder  should  be  permitted  to  transfer  his 
shares,  or  receive  a  dividend  thereon,  who  should  owe  the 
bank  a  debt  then  due ;  unless  by  consent,  etc.  Authority  is 
also  given  by  the  articles,  {Art.  2,  §  3,)  whenever  such  a  debt 
is  past  due,  to  sell  the  stock  at  the  Merchants'  Exchange,  or 
at  the  Brokers'  Board,  and  apply  the  proceeds  to  pay  the 
debt.  Such  a  condition  as  this,  annexed  to  the  right  of  own- 
ership and  control  of  the  stock,  has  been  upheld,  whether  it 
be  created  by  the  charter  or  articles  of  the  bank,  or  by  a 
by-law  properly  made.  (  Union  Bank  of  Qeorgetovm  v.  Laird, 
2  Wheat.  390.)  It  is  true  these  conditions  and  restrictions 
have  generally  been  asserted  against  a  purchaser  of  the  stock, 
in  order  to  secure  the  payment  of  the  debts  of  the  vendor  or 
party  making  or  attempting  a  transfer.  But  I  think  the 
two  provisions,  taken  together,  are  intended  to  create,  and  do 
create  a  lien  upon  the  stock,  in  favor  of  the  bank,  for  the 
debts  of  the  holder,  and  that  such  holder  can  no  more  assert 
or  maintain  any  other  rights  of  ownership,  or  establish  any 
right  to  damages,  from  an  interference  with  his  absolute 
control  of  the  stock,  than  he  can  claim  the  right  to  transfer 
and  sell  it  without  satisfying  the  debt  and  discharging  the 
lien.  If  the  state  of  facts  which  the  defendants  offered  to 
prove  were  true,  the  bank  would  have  had  a  right,  on  the 
very  next  day  after  issuing  the  certificates  for  this  stock,  to 
sell  it,  transfer  it  to  a  purchaser,  and  apply  the  money  to  pay 
the  plaintiff's  debt.  The  law  would  hardly  call  upon  them, 
under  such  circumstances,  to  perform  an  act  so  utterly  nu- 
gatory as  the  issuing  a  certificate  that  the  plaintiff  was  en- 
titled to  the  stock  which  was  thus  pledged  fpr  his  debts. 
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leaving  him  substantially  but  a  right  to  redeem  it.  At  all 
events,  it  cannot  be  possible  that  he  can  be  permitted  to  re- 
cover, in  the  present  action,  its  whole  value,  and  thus  to  put 
an  end  to  the  i»ledge  and  destroy  the  lien,  without  satisfying 
the  debt.  If  the  plaintiff  is  to  recover  on  the  ground  of  his 
ownership  of  the  stock,  and  so  obtains  its  full  value  from  the 
defendants,  for  denying  his  rights  and  withholding  his  prop- 
erty, they  should  at  least  be  permitted  to  show  the  extent  of 
their  lien,  and  to  reduce  the  recovery  by  whatever  amount 
they  had  the  right  to  realize,  at  any  time,  by  a  sale  of  the 
stock 

It  can  make  no  difference  that  the  debt  was  an  obligation 
of  a  partnership  of  which  the  plaintiff  was  a  member,  and 
not  the  sole  and  individual  debt  of  the  plaintiff.  The  debts 
of  a  partnership,  although  joint,  are  yet  the  debts  of  all  the 
partners,  for  which  the  individual  property  of  all,  in  a  proper 
order,  is  liable.  It  does  not  make  this  any  the  less  the  debt 
of  the  plaintiff,  that  it  was  also  a  debt  of  several  other  per- 
sons with  him.  Otherwise  hardly  any  obligations  held  by 
banks  of  discount  would  answer  the  rule  by  which  such 
liens  upon  their  stockholders  could  be  enforced ;  for  hardly 
any  evidences  of  debt  held  by  them  are  the  sole  and  single 
debts  of  any  one  person.  .  All  that  the  articles  of  the  bank 
require,  to  create  the  lien,  is  that  the  shareholder  should  owe 
a  debt  then  due.  It  is  immaterial  in  what  form  the  debt  may 
exist,  or  who  or  how  many  other  persons  may  be  liable  for 
the  same  amount,  upon  the  same  instrument.  The  debts  of 
a  partnership,  at  all  events,  are  the  debts  of  all  the  partners, 
and  it  would  be  a  narrow  construction  of  such  a  provision,  to 
say  that  stock  standing  in  the  names  of  the  individual  part- 
ners could  not  be  held  pledged,  as  their  other  property  would 
be  liable,  for  such  a  joint  debt.  The  evidence  of  such  debts, 
offered  in  this  case,  should  have  been  received  to  reduce, 
and  if  true  to  the  extent  of  the  offer,  it  would  entirely  hayp 
defeated,  this  reooverjr. 
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For  Ihese  reasons  the  order  denying  a  new  trial  should  be 
reversed,  the  verdict  set  aside^  and  a  new  trial  ordered ;  costs 
to  abide  the  event. 

[DiTTCHBBa  OBffBRAL  Tbbv,  April  14, 1867.  S.  B,  Strong,  Birdseye  uid 
Emottf  Justices.] 


DouBLEDAY  and  wife  vs.  Newton  and  others. 

A  testator,  hy  the  sixth,  seveDth  and  eighth  clauses  of  his 'will,  which  was 
dated  November  80,  1826,  devised  as  follows :  <'  Sixth.  I  give  and  bequeiith 
all  the  rest  and  residue  of  mj  real  and  personal  estate,  after  payment  of  my 
debts,  wherever  the  same  may  be  situated,  to  the  children  of  my  said 
daughters,  Lydia  Ann  and  Maria,  to  be  equally  divided  between  them  as 
they  respectively  arrive  at  the  age  of  21  years.  Seventh.  I  give  to  my  exec- 
utors the  possession,  management,  control  and  disposition  of  my  real  and 
personal  estate  last  mentioned,  bequeathed  and  devised  to  the  children  of 
my  said  daughters  as  sixthly  above  mentioned,  with  power  to  lease  the  real 
estate  in  such  manner  as  my  executors  may  think  proper  during  the  minor- 
ity of  my  said  childrQu.  Eighth,  I  authorize  and  require  my  executors, 
from  time  to  time,  to  make  such  advances  of  money  or  property  to  my  said 
daughters,  or  either  of  them,  for  their  comfortable  support,  and  for  the  ed- 
ucation of  their  said  children,  as  their  circumstances  may  from  time  to  time 
require  and  as  to  my  executors  may  seem  discreet ;  and  payment  made  to 
my  said  daughters,  and  their  receipts  for  money  or  property  shall  be  good 
discharges  for  my  executors  therefor." 

By  a  codicil,  executed  January  28, 1881,  reciting  that  by  his  will  he  had  not 
given  his  executors  power  to  sell  his  real  estate,  and  that  he  had  thought  it 
proper  to  supply  that  and  some  other  defects  and  omissions  in  his  will,  and 
to  make  some  other  additions  thereto,  the  testator  gave  unto  his  executors 
full  power  to  sell,  dispose  of,  and  convey  certain  real  estate  therein  particu- 
larly described,  at  discretion,  in  fee  or  otherwise,  Slc.  "  the  income  arising 
from  sales  to  be  put  out  at  interest,  except  such  parts  as  my  executors  may 
need  for  the  purposes  mentioned  in  my  last  will,  and  to  be  equally  divided 
among  the  children  of  my  said  daughters,  according  to  the  disposition  made 
in  my  said  will." 

The  testator  died  February  17, 1881.  His  daughters  had  each  three  children 
living  at  the  time  of  his  death,  and  after  his  death  one  of  such  daughters 
gave  birth  to  three  other  children.  All  the  grandchildren  were  still  alive. 
In  an  action  for  the  partition  of  a  part  of  the  real  estate  which  was  not 
authorized  to  be  sdd  by  the  executors ; 
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JBigid,  1.  That  the  will  Tested  in  the  devisees  a  present  estate  in  fee  in  the 
premises  in  question. 

2.  That  there  was  neither  in  fact  nor  in  law  any  suspension  of  division. 

8.  That  if  there  was  a  suspension  of  division,  such  suspension  did  not  preTent 
alienation,  nor  avoid  the  wilL 

4.  That  if  the  second  part  of  the  sixth  clause  in  the  will  was  void,  it  could  be 
separated  from  the  other,  and  the  valid  part  be  permitted  to  stand. 

6.  That  the  estate,  under  the  wiU,  vested  immediately  on  the  death  of  the 
testator,  and  that  only  those  grandchildren  in  being  at  his  death  took  an 
interest  in  the  estate. 

6.  That  the  validity  of  the  sixth  clause  of  the  will,  so  far  as  the  land  sought  to 
to  be  partitioned  was  concerned,  was  not  affected  by  the  validity  or  invalid- 
ity of  any  other  clause  of  the  will  or  codicil.    Bockbb,  J.  dissented. 

THIS  was  an  action  originally  commenced  in  the  county 
court  of  Washington  county,  for  the  partition  of  two 
farms.  The  parties  claimed  under  the  will  of  Thomas  Brad- 
shaw  deceased.  The  will  bore  date  November  30,  1826,  and 
contained  ten  clauses,  with  a  codicil  annexed,  dated  January 
28,  1831.  The  only  parts  of  the  will  material  in  the  consid- 
eration of  this  case  are  the  6th,  7th  and  8th  clauses.  They 
are  as  follows :  ^^ Sixth,  I  give  and  bequeath  all  the  rest  and 
residue  of  my  real  and  personal  estate,  after  payment  of  my 
debts,  wherever  the  same  may  be  situated,  to  the  children  of 
my  said  daughters  Lydia  Ann  and  Maria,  to  be  equally  divided 
between  them  as  they  respectively  arrive  at  the  age  of  21 
years.  Seventh,  I  give  to  my  executors  the  possession,  man<» 
agement,  control  and  disposition  of  my  real  and  personal  estate 
last  jpentioned,  bequeathed  and  devised  to  the  children  of  my 
said  daughters  as  sixthly  above  mentioned,  with  power  to  lease 
the  real  estate,  in  such  manner  as  my  executors  may  think 
proper,  during  the  minority  of  my  said  children.  Eighth,  I 
authorize  and  require  my  executors,  irom  time  to  time  to  make 
such  advances  of  money  or  property  to  my  said  daughters,  or 
either  of  them,  for  their  comfortable  support,  and  for  the  edr 
ncation  of  their  said  children,  as  their  circumstances  may  from 
time  to  time  require,  and  as  to  my  executors  may  seem  discreet, 
ftnd  payments  made  to  my  said  daughters,  and  their  reoeiptfi 
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for  money  or  property  shall  be  good  discharges  for  my  execu- 
tors therefor/' 

The  codicil,  so  far  as  material,  was  as  follows :  '^  Whereas 
I,  Thomas  Bradshaw,  having  made  my  last  will  and  testament, 
within  and  above  contained,  and  therein  having  authorized 
my  executors  to  take  charge  of  my  real  estate,  but  have  given 
them  no  power  to  sell  the  same,  and  thinking  that  circum- 
stances may  render  it  expedient  that  particular  parts  of  my 
real  estate  should  be  sold,  I  have  thought  it  proper  to  supply 
that  and  some  other  defects  and  omissions  in  my  will,  and  to 
make  some  other  additions  thereto. '  Now  by  -this  writing, 
which  I  declare  to  be  a  codicil  to  my  said  will,  and  desire  and 
direct  to  be  taken  as  a  part  of  my  said  will,  I  give  unto  my 
said  executors  full  power  to  selL  dispose  of  and  convey,  all,  or 
any  part  of  the  following  part  of  my  real  estate,  at  discretion,  in 
fee  or  otherwise,  and  in  such  wise  and  by  such  agreements, 
terms  and  credit  as  they  may  judge  proper,"  &c.  (giving  a  de* 
Bcription  of  the  property,  but  not  including  the  farms  now  in 
question,)  ^'  the  income  arising  from  sales  to  be  put  out  at 
interest,  except  such  parts  as  my  executors  may  need  for  the 
purposes  mentioned  in  my  last  will,  and  to  be  equally  divided 
among  the  children  of  my  said  daughters  according  to  the  dis- 
position in  their  favor  made  in  my  said  will." 

Tha  testator  died  February  17, 1831.  His  daughters  had 
each  three  children  living  at  the  time  of  his  death.  Those  six 
grandchildren  were  all  over  21  years  of  age  at  the  commence- 
ment of  this  action.  Since  the  testator's  death  one  of  his 
damghters  has  given  birth  to  three  other  children,  who  are  now 
Jiving.  The  county  court  made  a  decree  for  the  partition  of 
the  land  in  question  among  the  children  in  being  at  the. 
death  of  the  testator.  From  that  decree  the  defendants  ap- 
pealed to  this  court. 

U.  O.  Parte  and  0.  Orary^  for  the  appellants.  I.  The 
judgment  of  the  court  below  defeats  the  intent  of  the  testa- 
tor.   It  is  a  well  settled  role  that  when  the  intent  of  the  tes- 
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tator  can  be  ascertaiDed,  it  ehall  be  carried  into  effect,  nn- 
lesB  tbat  intent  is  clearly  in  conflict  with  well  settled  roles 
of  law.    (Conversev.  KdloggyT  Barb.  590.    1  Sanc^.  Ch.  ^9. 
Eoaote  v.  Eoxie,  7  Paige^  187.)    From  the  whole  will  it 
pretty  clearly  appears  that  the  intent  of  the  testator  was 
first,  to  provide  for  the  comfortable  support  and  mainte- 
nance of  his  daughters  during  their  lives,  according  to  their  re- 
apective  necessities;  and  for  the  education  and  support  of 
their  families,  whether  large  or  small ;  and  second,  that  any 
balance  remaining  in  the  hands  of  the  execqtors,  arising  from 
the  sale  of  any  property,  and  not  necessary  to  carry  out  the 
trust,  should  be  dinded  equally  among  the  children  of  8ai4 
daughters,  per  capita.    It  is  ooptepded  that  the  law  will  not 
permit  such  disposition  of  the  estate,  and  that  therefore  some 
other  construction  must  be  had,  or  the  provisions  of  the  will* 
be  so  modified  as  to  malce  it  oonfonn  to  the  law.    The  county 
court  has  adopted  the  latter  n^ode  of  interpretation,  and 
stricken  out,  as  void,  all  the  provisions  of  the  will  which 
most  dearly  point  out  the  intent  of  the  testator,     Strike  from 
the  sixth  clause  the  words  ^^As  they  re^ctively  arrive  to 
the  age  of  ttoeniy-one  y^rs"  said  to  be  void,  and  give  to  the 
remainder  of  that  clause  the  construction  put  upon  it  by  the 
court  below,  and  the  seventh  and  eighth  clauses  of  the  will, 
and  the  codicil,  are  mepe  surplusage,    For  the  purpose  of  ar- 
riving at  the  intent  of  the  testator,  tbe  whole  will  must  he 
read  and  construed  together,  thosQ  parts  which  are  void  as 
well  as  those  which  ^e  valid.    Nope  of  the  language  used  is 
susceptible  of  a  double  meaning.     The  language  must  be 
taken  in  its  ordinary  sense,  and  the  validity  of  the  devise 
must  be  determined  from  a  reading  of  the  whole  will,  without 
reference  to  ftiture  contingencies.     (Tayloe  v.  Oould^  10  Barh, 
400.)    The  court  cannot  strike  out  particular  sentences  an4 
clauses  of  the  will  for  the  purpose  of  making  other  portions 
or  pan^raphs  conform  to  the  rules  of  law.    (Hawley  v.  JameSf 
16  WencL  172.     11  Barb.  315,  329.    See  also  the  auihorities 
cited  under  second  point.) 
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11.  The  devise  of  all  the  rest  and  residue  of  the  testator's 
ostate,  under  the  sixth  clause  of  the  will,  to  the  children  of  his 
daughters,  to  be  divided  between  them  as  they  respectively  ar- 
rive at  the  age  of  21  years,  was  void,  absolutely  and  wholly  void, 
and  incapable  of  amendment.  The  absolute  power  of  aliena* 
tion  was  suspended  for  a  longer  period  than  two  lives  in  being 
at  the  creation  of  the  estate.  (1  JS.  iS".  723,  §  15, 133 ;  ^hed.) 
It  was  void  in  its  creation.  (Id.  §  14.)  Its  prorislons  are  such 
that  a  statute  may  be  violated  by  their  execution,  and  it  is 
therefore  void  in  toto^  and  the  estate  descends  to  the  heirs  at 
law.  This  riew  of  the  case  is  sustained  by  all  the  authorities 
referred  to  by  the  court  below  to  prove  that  the  direction  in  thib 
clause,  postponing  the  division,  was  void.  The  doctrine  here 
contended  for  was  settled  in  the  case  of  Hawky  v.  JameSy 
(16  Weiui.  61,)  by  the  court  of  last  resort,  and  there  is  no  con* 
flict  of  authority  on  the  point  sinoe  that  case.  If  void  at  all,  it 
is  void  in  its  creation  and  in  toio.  (Id.  222.  De  Barante  v. 
Gdt,  6  Barb.  292, 502.  Tayloe  v.  Ootdd,  10  id.  388.)  This 
case  recognizes  and  approves  the  doctrine  of  Hawley  v.  James. 
{Van  Veckten  v.  Van  Veghten  and  others^  8  jPatgre,  104,  121. 
I%afnp3on  v.  OarmicJMeFa  EafrSy  1  San^.  Oh.  Bep.  387. 
Fidd  V.  FidcPa  IhfrSy  4  id.  529.  Jennings  v.  Jennings^ 
5  Sandf.  8.  O.  Bep.  X74 ;  affirmed  in  Court  of  Appeals. 
Botfnian  v.  Hoyty  1  DeniOy  53,  57,  58.)  The  case  of  Con- 
verse V.  Kelloggj  (7  Barb.  590,)  is  not  in  point.  It  has  no 
authority  to  support  it  It  is  not  a  well  considered  case. 
The  testator  gave  his  property  the  same  direction  which  the 
law  gave  it  He  barely  postponed  the  division  ten  years  after 
the  death  of  his  wife.  Now  so  far  as  that  particular  case  is  con- 
cerned, it  was  wholly  immaterial  whether  the  court  dedared 
the  direction  postponing  the  division  void,  or  the  entire  de- 
vise void.  In  either  case  the  heirs  at  law  take  the  absolute 
fee  in  possession.  There  was  no  conflict  of  interest  in  that 
case.  The  bequest  was  direct,  absolute  and  unconditionaL 
It  depends  upon  six  minorities,  or  six  lives  in  being  at  the 
decease  of  the  testator,  and  no  lives  are  specified. 
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in.  By  tlie  eigbth  clause  of  the  will  a  valid  trust  is  cre- 
ated for  the  purposes  specified  therein,  aud  that  trust  is  valid, 
whether  the  whole  or  only  a  part  of  the  sixth  clause  be  treated 
as  void.  The  testator,  by  the  eighth  clause  of  his  will,  au- 
thorizes his  '^  executors  from  time  to  time  to  make  such  ad- 
vances of  money  or  property  to  my  said  daughters,  or  either 
ef  them,  for  their  comfortable  support,  and  for  the  education 
of  their  said  children,  (m  their  circumstances  may  from  time 
to  time  requircy  and  as  to  my  executors  may  seem  discredy 
and  payments  made  to  my  said  daughteiB  and  their  receipts 
for  money  or  property  shall  be  good  discharges  for  my  execu- 
tors therefor.''  By  the  codicil  he  authorizes  the  sale  of  certain 
premises  and  the  application  of  the  avails  to  the  purposes  and 
objects  mentioned  in  the  eighth  clause  of  the  will  Thus  not 
only  a  good  trust  is  created,  but  a  valid  devise  is  made  of  the 
interest  and  income  of  the  estate,  and  of  such  part  of  the  prin- 
cipal as  the  '^  executors  may  need  for  the  purposes  mentioned" 
in  said  eighth  clausa  And  this  trust,  it  is  clear,  the  testator 
intended  should  continue  during  the  lives  of  his  daughters. 

IV.  The  decision  of  the  county  court  is  erroneous,  and 
should  be  reversed,  because.  First.  The  court  erred  in  assum- 
ing as  the  basis  of  its  decision^  and  the  foundation  of  all  aigu- 
ment,  that  ''the  sixth  dause  of  the  testator's  will  devised,  in 
l^al  effect,  the  premises  in  question  to  the  children  of  hi? 
daughters,  Lydia  Ann  and  Maria,  to  be  equally  divided  be^ 
tween  them  at  his  decease."  The  court  has  neither  the  right 
nor  the  power  to  change  the  language  of  the  testator,  or  to 
pervert  its  meaning  to  make  a  doubtful  devise  valid,  or  to 
conform  one  part  of  the  will  to  another.  The  will  of  the  tesr 
tator  declares  that  the  property  shall  ''be  equally  divided  be- 
tween them  as  they  respectivdy  arrive  to  the  age  of  twentj-f 
one  years."  It  would  be  just  as  easy  by  the  adoption  of  this 
rule  of  pruning  and  trimming,  and  interpolation^  to  make  tb^ 
other  provisions  of  this  will  conform  to  the  rules  of  law,  as 
the  sixth  clause.  If  a  new  will  is  to  be  made  it  should  be 
inade  to  conform  as  nearly  as  jnay  be  to  the  wish  of  the  tefrr 
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tator,  88  gathered  from  this,  as  the  lawwill  permit.  But  the 
authoritiefl  dted  under  omr  eecond  point  show  oondosively 
that  this  entile  sixth  danse  is  void.  Seoond.  The  direction 
postponing  the  division  of  the  estate  is  part  and  portion  of 
the  devise  itself,  and  cannot  in  any  way  be  separated  from  it, 
and  expunged  as  surplusage.  By  such  a  process  any  and 
every  void  devise  might  be  cured.  The  courts  have  repeat- 
edly held  that  that  cannot  be  dona  {Havaiey  v.  JameSy 
16  Wend.  172,  and  other  auOumties  dted  above.)  Third. 
The  court  below  also  erred  in  decreeing  and  dedaiing  that 
the  seventh  clause  of  the  will,  creating  a  trust  to  hold  the 
estate  and  manage  and  lease  the  same  during  the  minority  of 
the  devisees,  was  also  void.  By  adopting  the  rule  of  the 
county  court  and  striking  from  the  seventh  dause  of  the  will 
the  words  ^*  during  the  minority  of  said  children^*'  and  insert- 
ing the  words,  ^^  during  the  lives  of  my  said  daughterB^**  the 
court  can  make  this  clause  conform  to  the  rules  of  law,  and 
be  consistent  with  the  other  portions  of  the  will  and  codicil, 
and  carry  out  the  intent  of  the  testator ;  simply  striking  out 
the  words,  **  during  the  minority  of  said  ehildreny"  would, 
perhaps,  have  the  same  effect.  But  the  court  have  the  same 
power  to  insert  as  to  strike  out.  Besides,  it  is  the  duty  of 
the  court  to  give  effect  to  the  latter  devise,  if  but  one  can  be 
sustained.  (12  Wend.  665.)  Fourth.  It  was  clearly  the  in- 
tent of  the  testator  to  let  in  after-bom  children.  The  com- 
fortable support  and  maintenance  of  the  daughters  and  the 
education  of  their  children,  without  regard  to  the  number  of 
children  either  might  have,  so  long  as  said  dai:^hter8  should 
live,  was  the  primary  and  leading  olgect  of  the  will,  as  it 
seems  to  have  been  the  chief  solicitude  of  the  testator ;  and 
no  construction  should  be  given  to  the  will  which  will  defeat 
that  intention,  if  it  can  be  avoided.  By  the  eighth  dause  of 
the  will  the  executors  are  to  make  advances  of  money  or  prop- 
erty to  "«atc?  daughters  or  either  of  them j*'  not  equally  but 
as  their  drcumstances  shall  from  time  to  time  require  and 
as  to  said  executors  may  seem  discreet.    There  is  no  intima- 
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tion  any  whei^  in  the  will  that  the  testator  intended  that  ib« 
estate  should  be  equally  divided  between  the  fiimilies  of  his 
two  daughters.  ?he  reasonable  and  fair  presumption,  if  pre- 
sumptions are  to  be  indulged^  is^  that  his  grandchildren  were 
all  equally  dear  to  him,  and  that  he  intended  to  treat  them 
all  alike,  whether  bom  of  one  daughter  or  the  other.  If  the 
testator  had  intended  what  the  court  below  has  decreed  and 
determined,  he  could  not  well  have  used  language  better  cal- 
culated to  conceal  that  intent.  Fifth.  It  was  the  intent  of 
the  testator  to  let  in  after-bom  children,  and  if  that  intent  as 
Expressed,  contributes  to  invalidate  the  devise  under  the  sixth 
clause,  an  additional  reason  is  furnished  for  declaring  the 
whole  of  that  clause  void.  For  if  the  clear  intent  of  the  tes- 
tator, as  expressed  in  the  will,  cannot  be  carried  out,  then  the 
court  should  not  speculate  as  to  what  he  might  have  deemed 
the  next  best  disposition  of  his  estate,  and  make  a  new  will 
for  him,  but  leave  the  law  to  make  that  disposition.  The  will  is 
to  be  looked  at  without,  as  well  as  with,  reference  to  the  codicil. 

Hughes  <t  Northup^  for  the  plaintifiEs.  I.  The  testator 
executed  the  codicil  to  his  will  since  the  revised  statutes  went 
into  effect.  The  will  must  therefore  be  construed  by  the  prc^ 
visions  of  the  l«vised  statutes.  (8  Paigcy  29fi.  26  Wend. 
21.    3  Barb.  S.  a  B.  8S.) 

II.  The  sixth  clause  of  the  will  devised  to  the  children  of 
the  testator's  two  daughters,  the  ptemises  in  question.  The 
devisees  took  a  present  vested  estate  in  fea  {Converse  v. 
Kellogg^  7  Barb.  590.  HooDie  Vv  Haxk,  7  Baige,  1870  ^^^^ 
direction  for  the  division  when  the  devisees  respectively  ar- 
rived at  age,  was  void,  because  it  by  possibility  suspended  the 
powcir  of  alienation  for  more  than  two  lives  in  being  at  the 
death  of  the  testator.  {HM>Uy  v.  JamM^  16  Wend.  120. 
Jennings  t.  Jennings^  5  Sandf.  174,  affirmed  in  CwiH  <f 
Appeals.  DecembeTy  1851.  Sarris  v.  CUirky  S  SeUL  242.) 
The  invalidity  of  the  directions  for  thedivisiondoes  not  affect 
tiie  devise.    This  is  substantially  the  -same  provision,  as  to 
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fhe  division,  as  in  Converse  v.  KeBogg^  and  the  court  there  saj^ 
page  596y  **  And  in  this  case  the  bequest  and  the  directions 
for  distribution  are  distinct  provisions,  having  no  necessary 
connection  with  each  other.  The  one  can  stand  without  the 
other,  and  the  general  intention  of  the  testator,  in  the  disposal 
of  his  estate,  can  be  carried  into  effect,  although  his  direction 
to  delay  the  final  division  should  be  illegal  and  consequently  in- 
valid in  whole  or  in  part"  (Irving  v.  De  Kay,  9  Paige,  521. 
McDonald  v.  Walgrove,  1  Sandtf.  Ch.  Bep.  274.  See  also 
Harris  v.  Clark,  3  Seld.  261 ;  Lang  v.  Sopke,  5  Sanc(f. 
863,  371.)  The  children  of  the  two  daught^is  of  the  testa- 
tor, bom  after  his  decease,  do  not  take  under  the  devise.  That 
construction  would  have  suspended  still  longer  the  power  of 
alienation.  (Harris  v.  Clark,  supra,)  Had  the  testator  in* 
tended  the  after-born  children  to  take  under  the  will,  he  would 
have  postponed  the  division  until  the  death  of  the  daughters* 
It  would  have  been  impossible  to  divide  the  property  as  the 
children  arrived  at  the  age  of  21,  if  after-^bom  children  were 
included,  as  children  were  bom  after  the  oldest  child  i)ecame 
21.  The  rule  is  well  settled  that  upon  a  devise  to  children, 
'those  bom  when  the  estate  vests,  and  those  only,  take  under 
the  devise*  Courts  are  bound  to  constrae  a  will  so  as  to 
make  it  legal  if  possible ;  and  consequently  to  reject  a  con- 
stmction  which  would  render  it  ill^aL  (2  Barb.  S.  C.  B. 
230,244.  3  Jttrr.  16,  26.  3  JBarft.  a.  304.  7Pat^e,163.- 
1  Bandf.  Ch.  Bep.  274.) 

III.  The  tmst  created  by  the  7th  clause  of  the  will,  giv- 
ing the  executors  the  possession  and  power  to  lease  the  prem- 
ises, was  void  a^  suspending  the  power  of  alienation  for  a 
longer  period  than  is  allowed  by  law.  (Harris  v.  Clark, 
3  Sdd.  242.  Jennings  v.  Jennings,  5  Sand.  174.  16  Wevid. 
120.)  It  was  also  void  as  Ibeing  repugnant  to  the  devise 
to  the  childrea  (7  Paige,  192.  McDonald  v.  Walgrove, 
1  Sand^.  Ch.  B.  274.    Schermerhom  v.  Negus,  1  Dendo,  448.) 

lY.  The  8th  clause  in  the  will  has  no  application  to  the 
premiMs  in  question.    The  oodidl  provides  the  means  of 
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making  the  advaaoeg  required  hj  the  8ih  dauie ;  that  is  bjr 
moneys  arising  from  ihe  sale  of  real  estate  mentioned  in  tiM 
eodidL  The  testator  by  his  codicil  prohibited  a  sale  of  the 
premises  in  question ;  bnt  directed  the  sale  of  other  lands, 
and  the  application  of  the  proceeds,  so  fiu:  as  required  by 
the  will,  and  the  balance  to  be  divided  among  the  children 
according  to  the  disposition  in  their  favor  in  the  wiU. 

y.  The  judgment  should  be  affirmed,  or  the  iqppeal  dis- 
missed with  costs.  There  is  no  exception  to  the  decision  of 
tike  county  judge,  either  as  to  the  facts  or  the  law. 

Jamxs,  J.  The  will  under  consideration  was  made  and 
executed  before  the  revised  statutes,  but  the  codicil  was  made, 
and  the  death  of  the  testator  took  place  subsequently ;  so 
that  the  will  must  be  construed  according  to  the  law  as  it 
stands  since  those  statutes  took  e£foct.  (Depeysier  v.  Olet^ 
diningj  8  Paigey  295.  26  Wend.  21.)  Aj^n ;  courts  are 
bound  so  to  construe  a  will  as  to  make  it  l^al  and  valid  if 
possible,  and  consequently  to  rgect  a  construction  which  would 
render  it  void,  unless  otherwise  required  by  strict  necessity. 
(M4Mon  V.  Jones,  2  Bi»rb.  230.  Bttiler  v.  BiUler,  3  Barb. 
Oh.  304.)  In  order  to  anive  at  the  intention  of  the  testator 
it  is  necessary  to  examine  the  whole  will ;  but  it  should  be 
borne  in  mind  that  the  whole  will  is  not  necessarily  before  us 
for  adjudication ;  only  so  much  of  it  as  is  necessary  to  deter- 
mine the  question  of  the  present  application  for  partition. 

In  this  action  we  have  nothing  to  do  with  the  disposition 
of  the  rents  and  profits ;  nor  are  we  compelled  to  inquire 
after  the  proceeds  of  any  sales  made  under  any  power  con- 
tained in  the  will,  or  codicil.  The  only  question  before  us  is, 
to  whom  does  the  real  estate  in  question  belong,  and  shall 
partition  of  the  same  be  made  ? 

First,  To  whom  does  the  real  estate  belong?  A  careful 
examination  of  the  instrument  will,  show  that  no  devise  of 
the  real  estate  is  therein  made,  except  by  the  6th  clause,  and 
ihe  power  of  sale  of  certain  portions  of  the  estate  given  to 
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iheexeoatonbyiheoodiciL  This  latter  power  does  not  xeaeh 
the  estate  in  controTersj^  nor  in  any  respect  affect  the  qneph 
tion  nnder  consideration  A  tmst  is  attempted  to  be  created 
by  the  7th  and  8th  danses,  bat  neither  of  these  provisions 
affect  the  Talidity  of  the  6th  danse ;  this  last  can  stand  if 
either  or  both  the  others  are  void.  The  6th  danse  is  in  these 
words :  '^  I  give  and  beqneath  all  the  rest  and  residne  of  my 
real  and  personal  estate  to  the  children  of  my  said  danghtere 
Lydia  Ann  and  Maria,  to  be  equally  divided  between  them  as 
they  respectively  arrive  at  the  age  <xF  21  years.''  If  the  fint 
part  of  this  clanse  was  read  without  any  reference  to  the  seo- 
ondy  no  question  could  arise  as  to  the  intent  of  the  testator ; 
or  where  .the  l^al  estate  vested,  on  his  death.  The  language 
imports  a  present  bequest.  It  is  not  devised  upon  condition, 
<yr  in  trust.  It  does  not  devise  the  estate  *^  if  they"  or  ^^tahen 
they"  shall  arrive  at  21  years  of  age,  but  gives  it  by  absdute, 
positive  and  unconditional  terms,  which  on  the  death  of  the 
testator  passed  to  the  benefldaries  named  a  present  estate  in 
fee  to  the  premises  in  question. 

This  construction  is  not  inconsist^t  with  the  second  part 
of  the  same  clause.  That  part,  at  most,  but  suspends  the 
division  of  the  estate  until  the  devisees  respectively  arrive  at 
the  age  of  21  years.  There  is  some  doubt  whether  it  even 
does  that.  The  sentence  contains  no  n^ative  words,  or  words 
of  prohibition,  as  in  the  case  of  Converse  v.  Kellogg ^  (7  Bari. 
590 ;)  but  only  words  of  command.  There  are  not,  techni- 
cally, any  words  of  limitation  or  suspension,  in  the  6th  clause ; 
but  on  the  contrary,  a  requirement  that  each  of  the  children 
should  receive  his  or  her  share  or  portion  as  they  should  re- 
spectively reach  their  majority. 

The  sixth  clause  then,  speaking  for  the  testator,  is  thus 
construed  to  say,  ^^  on  my  death  I  give  to  the  children  of  my 
two  daughters  these  two  farms  in  fee  as  tenants  in  common. 
It  may  or  may  not  remain  undivided  until  they  reach  their  ma- 
jority, but  if  it  do  so  remain,  it  is  then  to  be  divided  equally 
between  them  as  they  respectively  reach  the  age  of  21  years.'' 
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Booh  a  ooDStruction  would  not  vitiate  the  will,  nor  render  the 
sixth  clanee,  or  any  part  of  it,  void. 

But  suppose  I  am  wrong  in  this  last  construction,  and  hold 
that  this  last  sentence  of  the  sixth  clause  suspends  the  divifr- 
ion  of  the  estate  until  the  devisees  respectively  arrive  at  the 
age  of  21  years ;  is  such  limitation  or  suspension  void  ?  And 
if  void)  does  it  destroy  and  render  void  the  other  parts  of  the 
same  clause  which  makes  the  devise  ? 

1.  Is  the  suspension  of  the  division  of  an  estate  devised  in 
fee  to  more  than  two  minors  until  they  shall  amve  at  the  age 
of  21  years,  void  under  our  law  ? 

The.  counsel  on  both  sides,  in  their  points  and  arguments 
seem  to  concede  that  the  direction  that  the  division  of  the 
property  should  not  be  made  until  the  devisees  respective!^ 
attained  their  majority  was  void  because  it  by  possiUlity  sus- 
pended the  power  of  alienation  for  more  than  two  lives  in 
being  at  the  time  of  the  testator's  death.  And  several  au- 
thorities are  cited  by  each,  to  sustain  the  proposition.  I  have 
carefully  examined  those  authorities  and  they  £ul  to  satisfy 
me  upon  this  point  In  all  those  cases  a  trust  estate  was 
created  and  the  power  of  alienation  suspended,  in  fact,  or  by 
possibility,  for  more  than  two  lives  in  being  at  the  creation 
of  the  estate;  while  here,  the  title  is  given  directly,  to  the 
beneficiaries,  and  partition  or  division  only  suspended  between 
the  absolute  owners.  It  by  no  means  follows  that  the  power 
of  alienation  is  suspended,  because  the  right  of  inmiediate 
partition  and  division  is  withheld.  (7  Paige's  Bqp.  521. 
"JBarh.  595.) 

These  detisees  were  tenants  in  common,  and  aside  ttom  their 
infancy,  so  &r  as  I  can  discover,  any  one  or  more  <3i  them 
could  have  alienated  his  or  their  undivided  interest  in  the 
premises  in  question,  notwithstanding  the  limitation  of  divis- 
ion oontained  in  the  will.  In  this  case  had  one  of  the  devi- 
sees during  his  infancy  required  the  proceeds  of  his  interest 
in  these  premises  ibr  his  support  and  maintenance,  I  have  no 
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doubt  his  nndiTided  interest  might  have  been  sold  for  that 
purpoee  bj  the  order  of  the  court. 

From  these  premises  my  oonclnsions  are  that  if  the  right 
of  an  immediate  division  of  the  estate  is  withheld  by  the 
wiU,  each  sttspension  does  not  vitiate  that  instroment^  bat 
that  both  parts  of  the  sixth  daase  are  consistent  with  each 
other,  and  the  whole  clailse  valid. 

2.  But  suppose  that  the  second  part  of  the  sixth  clause  is 
Toidy  does  it  vitiate  and  render  void  the  whole  clause  ?  It  is 
well  settled  that  if  effect  cannot  consistently  with  the  rules 
of  law  be  given  to  an  entire  will,  or  entire  provision  of  a  will, 
any  part  of  it  may  be  sustained  which  is  conformable  to  the 
rules  of  law,  and  which  can  be  separated  from  the  residue 
without  doing  violence  to  the  testator^s  general  intention. 
(7  Barb.  594  14  Wend.  266.  16  id.  61.  22  id  483. 
24  id.  641.)  Thus  the  devise  of  the  estate,  and  the  direction 
for  distribution,  can  be  separated,  and  the  latter  declared  void 
without  any  violence  to  the  testator's  general  intent;  the 
general  intent  being  to  convey  the  estate  and  the  suspension 
of  division  subordinate  thereto.  It  is  evident  that  the  tes- 
tator himself  meant  to  distinguish  between  the  vesting  of  an 
estate  in  the  befieficiaries  and  the  actual  distribution  of  the 
property  among  them.  The  first  part  of  the  sixth  clause 
therefore  can  stand,  although  the  latter  part  be  ill^al  and 
Toid.  (7  Barth  594  1  Barb.  Oh.  630v  5  Mass.  Sep.  535. 
2  768.546.    7  ifee.  363,  297.) 

It  is  not  necessary  to  pass  upon  the  validity  or  invalidity  of 
the  seventh  clause  of  the  vdll,  in  the  consideration  of  the 
question  before  us.  If  valid,  the  limitation  of  the  trust  has 
ocpired  with  the  minority  of  the  devisees ;  if  invalid,  it  was 
never  an  obstacle  to  the  distribution  of  the  estate. 

I  also  fully  agree  with  the  learned  county  Judge,  that  the 
eighth  clause  of  the  will  has  no  application  to  the  premises  in 
question,  under  the  construction  given  to  the  sixth  clause. 
Nor  do  I  think  the  testator  intended  these  premises  should  be 
broken  in  upon  to  effectuate  the  trust  decliured  in  that  clause. 
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The  proper  oonstractioii  of  the  codicil  requires  the  exec- 
utor to  take  out  of  the  proceeds  of  the  real  estate  therein 
authorised  to  be  sold,  so  much  as  shall  be  necessary  for  the 
trust  purpose  of  the  will ;  the  surplus  to  be  divided  among 
the  children.  The  testator  never  contemplated  that  this  fund 
would  be  insufBicient  to  effectuate  the  trust;  else  he  would 
not  have  disposed  of  the  surplus.  At  all  events,  he  never  in- 
tended that  the  execution  of  the  trust  should  prevent  the  de- 
vise of  the  premises  in  question  to  the  children.  If  that  dauae 
is  to  be  satisfied  at  all,  it  must  be  out  of  the  funds  and  prop- 
erty in  the  hands  of  the  trustees,  arising  out  of  exercise  of  the 
power  contamed  in  the  codicil  Those  powers  are  ample,  if 
l^gal,  and  the  property  would  seem  abundant  for  all  the  pur- 
poses there  declared. 

The  will  being  thus  deemed  valid  and  held  sufficient  to 
pass  the  estste  to  the  devisees  tiierein  named,  the  next  ques- 
tion to  be  determined  is,  who  are  those  devisees.  On  one  side 
it  is  contended  that  only  those  children  can  take  who  w^e  in 
being  at  the  testator's  death,  while  on  the  other  side  it  is  in- 
insisted  tiiat  it  was  the  intention  of  the  testator  to  let  in 
after-bom  children  equally  with  the  others.  The  devise  in 
this  case  is  to  the  children  of  his  two  daughters,  in  general 
terms.  They  form  a  class,  and  when  an  estate  is  devised  to 
a  class  of  individuals  it  will  take  in  those  only  who  answer 
the  description  at  the  time  the  devise  takes  effect  (Lenton 
V.  LegeTy  2  McCorcPs  Ch.  441.)  Here  the  estate  vested  im- 
mediately on  the  death  of  the  testator,  and  therefore  only 
those  children  could  take  who  were  in  being  at  the  happening 
of  that  event  (1  Barb.  532.)  The  cases  upon  this  point 
are  all  collected  in  Perkins'  Notes,  3  Brown's  Ch  Bep.  p.  404^ 
and  the  above  principle  is  there  laid  down  as  well  settled  law. 
In  Jenkins  v.  Freytr,  (4  Paigtj  47,)  it  is  said,  <'  if  the  pe- 
riod of  distribution  is  left  indefinite,  or  if  the  gift  be  by 
words  jper  verba  in  presently  none  but  those  bom  beforo  the 
death  pf  the  testator  can  take." 

From  these  premises  my  conclusions  of  law  are^ 
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let  That  the  will  vesfed  in  the  devisees  a  present  estate 
in  fee  in  the  premises  in  question. 

2d.  That  there  was  neither  in  fact  nor  in  law  anj  suspen- 
sion of  division. 

3d.  That  if  there  was  suspension  of  division^  such  sus- 
pension did  not  prevent  alienation,  or  avoid  the  will. 

4th.  That  if  the  second  part  of  the  sixth  clause  in  the 
will  was  void  it  could  be  separated  from  the  other,  and  the 
valid  part  be  permitted  to  stand. 

5th.  That  the  estate  under  the  will  vested  immediately  on 
the  death  of  the  testator,  and  that  only  those  grandchildren 
in  being  at  his  death  took  an  interest  in  the  estate. 

6th.  That  the  validity  of  the  sixth  clause  of  the  wiU,  so 
far  as  the  two  lots  in  question  are  concerned,  is  not  affected 
by  the  validity  or  invalidity  of  any  other  clause  of  the  will 
or  codicil. 

The  judgment  of  the  county  court  must  be  aflBimed  with 
costs. 

G.  L.  Allen,  J.,  concurred. 

BocEES,  J.  dissented. 

[SoHMB0TA]>TGniJiBAi«TBB]i,]ia77,1866.  O.JL  AU$11,  JameiKodBpOM, 
JosUoes.] 


The  People  of  the  State  of  New  Yobk  vs.  The  Fishkill 
AKD  Beekhak  Plank  Boad  Company. 

Wliere  an  agreement  waa  made  t>y  a  plank  road  company  with  the  anpeniaor 
and  oommiadoner  of  highways  of  the  town  of  F.,  hy  which  those  ofleera 
granted  to  the  company  the  nse  of  a  certain  highway,  and  the  company,  aa 
a  cQmpemation  for  the  pririkge,  agreed  to  keep  such  road  in  repair,  with- 
out expense  to  the  town ;  and  the  legislature  subsequently  passed  a  statate 
by  which  the  company  was  authorized  to  abandon,  and  was  released  from 
the  dnty  of  repairing,  any  part  or  all  of  the  road ;  BM  that  snofa  statota 
was  not  pnoooatitntioinal  and  rM  as  impairing  |h^  obligati<Mi  of  oontraetii 
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The  leglalatim  can  revoke  or  rsBimie  raeh  an  anthority  given  to  town  i 
at  any  time,  or  confer  it  npon  other  officers.  So  it  may,  either  by  Iti  direct 
action,  or  by  anthority  conferred  upon  and  exercieed  by  any  deaignated 
agents,  modify  or  rescind  the  contract,  with  the  assent  of  the  other  party. 

When  a  plank  road  company,  on  the  one  hand,  and  the  legiislatnre,  on  the 
o4her,  consent  to  modify  or  rescind  an  agreement  which  the  leglalatare  had 
preTionaly  anthoriaed  certain  agents  to  make  on  belialf  of  the  people,  with 
the  company,  the  change  is  to  be  deemed  made  by  the  consent  of  both  par- 
ties to  the  contract. 

An  agreement  between  the  snperrisor  and  commissioner  of  highwajra  of  a  town, 
and  a  plank  road  company,  by  which  the  former  grant  to  the  latter  the  nse 
of  a  highway,  and  the  company,  as  a  compensation  for  such  privilege  agree 
to  keep  the  road  in  repair,  without  expense  to  Q\e  town,  is  a  valid  contract, 
and  confers  npon  the  plank  road  company  the  right  to  take  and  nse  such 
highway. 

Where  a  statute,  passed  Ibr  the  special  relief  of  a  plank  road  company,  dis- 
charged the  cowpuiy  •fhmi  its  obligaUon  to  construct  a  road,  or  to  proceed 
w)fh  the  work,  beyond  the  point  then  reached,  and  tnm  the  liability  to  a 
forfeiture  of  its  corporate  existence  by  reason  of  a  fUIure  to  complete  the 
road ;  BM  that  a  fUlure  to  construct  the  road  within  five  years,  aa  required 
by  the  general  statute,  was  waived  by  such  special  statute,  and  oonld  not  be 
set  up  as  a  ground  of  forfeiture. 

When  a  corporation,  organised  to  bulkt  a  tnnipike  or  plank  road,  Is  required 
by  ite  charter  to  cause  its  road  to  be  laid  out  of  a  oertain  width,  that  is  a 
eondition  which  the  corporation  must  perform,  to  entitle  it  to  a  oonlinuance 
of  its  franchise. 

The  certificate  of  the  inspectors,  under  ^  84  of  the  genera]  plank  road  act,  Is 
not  conclusive  upon  the  stete,  in  a  direct  proceeding  against  a  plank  road 
company,  to  test  the  manner  in  which  the  road  has  been  constructed ;  so  as 
to  est(9  the  people  from  averring  and  insisting  npon  foifritures  prevlouly 
Incurred. 

The  legislature,  by  the  act  of  April  16, 1864,  releasfaig  the  Fishkffl  and  Beek- 
man  Plank  Road  Company  from  the  construction  of  a  portion  of  road,  did 
not  confirm  the  road  as  then  constructed,  or  waive  any  former  acts  or 
omissions  otherwise  fktal  to  the  corporate  existence  of  the  company. 

Where  a  plank  road  oompitqy  constructs  its  road  of  a  width  less  than  the  ftmr 
rods  required  by  the  general  plank  road  act.  It  will  be  hdd  to  have  ikiled  to 
comply  with  the  directions  of  the  law  under  which  it  was  created,  fai  an 
essential  particular,  and  thus  to  have  broken  one  of  the  conditions  of  Its 
corporate  existence. 

And  the  fkot  that  the  plank  road  was  laid  out  upon  an  ancient  highmmy,  wUdi 
was,  In  no  part  ot  It,  of  the  required  width,  ftimlshea  no  excose  Ibr  tlie 
omission. 

That  part  of  the  act  of  April  16, 1864,  which  authorliM  the  Fiahkill  and  Beak- 
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man  Plaak  Boad  Company  to  abandon  porUons  of  iU  road  then  built,  is  in 
conflict  with  section  16  of  article  111  of  the  constitution  of  this  state,  and 
therefore  invalid.  And  proceedings  instituted  under  that  act  will  afford  no 
protection  or  Justification  to  the  company,  for  suffering  those  portions  of  its 
road  to  become  impassable. , 

Where  the  capital  stock  of  a  plank  road  company  has  been  reduced,  by  for- 
feitures of  stock,  by  the  company,  for  the  non-payment  of  calls,  if  proceed- 
ings to  abandon  portions  of  the  road,  under  the  general  plank  road  law,  are 
signed  or  consented  to  by  stockholders  holding  or  reprssenting  two-thirds 
of  the  capital  as  thus  reduced,  this  is  a  sufficient  compUanoe  with  the  requi- 
sition of  the  statute. 

Where  a  plank  road  company  sufibrs  portions  of  its  road  to  become  impassable 
and  dangerous,  and  thereby  incurs  a  forfeiture  of  its  charter,  proceedings 
subsequently  taken,  and  perfected,  by  the  company,  for  abandoning  those 
portions  of  the  road,  under  the  gener^  plank  road  act,  will  not  cure  the 
difficulty.    Nor  will  sul)sequent  rtpairM  have  that  eflfect. 

When  a  misuser  of  its  Ihmchises  has  once  been  committed,  by  a  corporation ; 
or  a  breach  of  the  duties  enjoined  upon  it  as  a  condition  of  its  creation  and 
continuance,  sufficient  to  forfeit  Its  charter,  has  occurred ;  mere  subsequent 
good  behavior  in  those  respects  will  not  legally  atone  for  the  cause  of  for- 
feiture. Nothing  but  a  watrwr,  by  the  sovereign  power,  will  relieve  a  coipo- 
ration  from  the  consequences  of  such  acts. 

Whatever  a<;ts,  on  the  part  of  a  plank  road  company,  are  wiUAil,  and  done 
with  an  intention  which  is  contrary  to  its  duty,  and  forbidden  by  its  charter, 
an  not  waived  by  the  6th  secUon  of  the  act  of  March  28, 1864,  In  relation 
to  plank  roads  Ac.,  which  declares  that  no  act  or  omission  on  the  part  of 
any  such  company,  or  of  its  stockholders  or  oQoers,  shall  work  a  forfeiture 
of  its  corporate  power  or  fhwchises  unless  the  saqie  wps  "  willfhl  and  mali- 
cious." But  mere  negligence,  single  acts  of  non-feasance,  or  omissions  pro- 
ceeding firom  inadvertence  and  without  desigii,  are  forgiven  by  the  legisla- 
latnre,  in  that  statute. 

The  class  of  acts  or  omissions,  which  the  legislaltui^  intended  to  pardon,  by 
that  section,  were  mere  acts  of  negligence  and  carelessness  Qot  done  in 
assertion  of  any  right  or  privilege,  or  in  denial  of  any  obligation. 

But  In  constructing  its  road  of  a  less  width  than  the  law  commands,  and  in 
sobeequently  abandoning  portiops  thereof  and  aUovriog  the  same  to  become 
impassable,  without  legal  JustiQi^on,  a  plank  road  comply  acts  delibe- 
rately, and  with  design  to  do  what  it  has  no  righ^  tQ  do — to  disregard  its 
duty  and  violate  its  charter.  These  acts  are  such  as  are  styled  in  the  statute 
"  winftd  and  n^dicious/'  and  will  consequently  work  a  forfeiture  of  the 
charter. 

THIS  was  an  aotion  in  the  nature  of  a  quo  warranto^  bronght 
by  the  attorney  general^  in  the  name  of  the  people,  for  the 
pupooe  of  forfeiting  thi9. defendants'  charter.    It  was  tried  at. 
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the  circnit  in  Dutchess  county^  upon  issues  which  were  sub- 
mitted to  a  jury.  Upon  their  verdict^  in  favor  of  the  plaintiffs, 
the  counsel  for  the  people  moved  for  judgment ;  whereupon 
the  following  opinion  was  delivered* 

O,  Deafly  for  the  plaintiffs. 

John  Thompson  and  H,  A,  NeUon,  for  the  defendants. 

Emott,  J.  Some  of  the  questions  discussed  -  upon  the 
present  argument  have  been  examined  in  a  former  action, 
brought  against  these  defendants  by  the  town  of  FishkilL 
In  that  case  I  came  to  the  conclusion  that  so  much  of  the 
act  passed  April  15,  1854,  entitled  ^'An  act  to  release  the 
Fishkill  and  Beekman  Plank  Boad  Company  from  the  con- 
struction of  part  of  their  road,  and  for  other  purposes/'  as 
dischai^es  the  defendants  from  the  condition  imposed  by 
their  charter,  of  carrying  on  their  road  from  the  point  it  had 
reached  to  their  appointed  terminus,  was  valid,  while  all  the 
residue  was  unconstitutional  and  void.  It  was  argued,  in 
this  case,  as  indeed  it  was  suggested  in  the  other,  that  the 
whole  act  is  unconstitutional,  as  impairing  the  obligation  of 
contracts.  While  the  opinion  expressed  in  the  former  suit, 
to  which  I  have  alluded,  may  not  be  r^arded  as  an  authority 
upon  these  points,  since  the  only  question  necessarily  deter* 
mined  in  that  action  was  that  the  town  could  not  maintain 
such  a  suit,  yet  I  have  seen  no  reason  to  change  the  views 
then  formed,  either  one  way  or  the  other.  The  contract  which 
this  act  is  supposed  to  impair,  is  that  made  by  the  com-» 
pany  with  the  supervisor  and  commissioner  of  highways  of 
the  town  of  Fishkill,  by  which  these  officers  granted  the  use 
of  certain  highways  to  the  defendants,  and  they,  as  compen-i 
sation  for  these  privil^es,  agreed  to  keep  such  roads  in  repair 
without  expense  to  the  town.  If  the  special  statute  by  which 
this  particular  company  was  authorized  to  abandon,  and  was 
rdeased  from  the  duty  of  repairing,  auy  or  aU  of  this  roid,  be 
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uncoDBtitutional  for  this  reason,  the  general  act  applicable  to 
all  such  companies  is  equally  so.  It  can  make  no  difference 
that  it  is  general  and  not  special ;  and  I  do  not  see  how  the 
fact  that  corporations  which  avail  themselves  of  its  provisions 
are  required  to  leave  the  roads  which  they  abandon  in  a  cer- 
tain state  of  repair,  affects  the  question.  That  may  make 
the  general  law  more  just  and  wise,  but  it  none  the  less  en- 
ables those  companies  to  relieve  themselves  of  obligations 
which  would  otherwise  be  continuing.  In  truth,  wherever 
public  highways  have  been  taken  by  agreement  with  the  pub- 
lic officers,  any  abandonment  which  any  law  yithorizes  puts 
an  end  to  the  obligations  which  the  company  assumed  by  such 
agreements.  In  this  view  of  the  argreement  it  may  be  proper 
for  me,  without  discussing  the  question  at  length,  briefly  to 
indicate  the  conclusions  to  which  I  have  come,  so  far  as  I 
have  considered  this  part  of  the  case.  I  do  not  consider  the 
objection  well  founded.  In  making  the  agreement  of  July, 
1851,  with  the  defendants,  giving  them  a  right  to  occupy  and 
use  the  highway,  these  officers  were  not  acting  in  their  own 
right  or  dealing  with  their  own  property,  either  as  individuals 
or  as  public  officers.  Nor  were  these  highways,  or  the  right 
of  way  and  passage  to  which  the  contract  related,  the  prop- 
erty of  the  town  of  Fishkill.  The  supervisor  and  commis- 
sioners were  simply  agents  designated  to  represent,  and  au- 
thorized to  bind,  the  people  in  respect  to  the  public  right 
of  way  and  passage  over  this  road.  Whether  they  are  to  be 
considered  as  representing  the  people  of  the  whole  state,  or 
of  any  portion  of  it,  is  immaterial.  They  derived  their  au- 
thority not  from  their  office  nor  from  the  town,  hat  from  the 
action  of  the  legislature,  who,  by  statute,  gave  them  power 
to  make  the  contract.  In  conferring  this  authority,  the  legis- 
lature acted  for  the  people,  and  could  have  exercised  the  power 
and  made  the  agreement,  or  granted  the  right  of  way,  them- 
selves. The  legislature  could  also  revoke  or  resume  this  au- 
thority at  any  time,  or  confer  it  upon  other  officers.  80  also, 
it  18  very  clear  to  me  that  they  may,  either  by  their  direct 
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action,  or  by  authority  conferred  upon  and  exercised  by  any 
desi^ated  agents,  modify  or  rescind  these  contracts,  with  the 
assent  of  the  other  party.  This  power  must  reside  some- 
where. It  would  be  an  absurd  conclusion  that  a  contract 
made  on  behalf  of  the  people  by  a  particular  officer  designa- 
ted for  that  pur])ose,  was  irrevocable  and  past  all  human 
control  or  -alteration.  The  people  cannot  act,  or  become 
bound  in  any  agreement,  except  by  the  intervention  of  their 
representatives,  the  legislature.  No  direct  action  of  the  whole 
people,  as  such,  is  possible  or  permissible  in  our  form  of  gov- 
ernment; and  practically  for  all  purposes  of  making,  and 
equally  for  all  purposes  of  unmaking,  contracts,  the  legisla- 
ture are  the  people.  When,  therefore,  the  plank  road  com- 
pany on  the  one  hand,  and  the  legislature  on  the  other, 
consent  to  modify  or  rescind  an  agreement  Tvhich  the  same 
legislature  had  authorized  certain  agents  originally  to  make 
on  behalf  of  the  j^eople,  with  the  company,  the  change  is 
made  by  the  consent  uf  both  parties  to  the  contract. 

It  is  also  contended  that  this  contract  was  originally  void, 
as  exceeding  the  power  of  the  supervisor  and  commissioners, 
or  if  not  void  in  toto^  according  to  the  view  taken  by  the  de- 
fendants' counsel,  that  the  condition  upon  which  the  license 
to  take  the  highway  is  given  is  void,  and  the  grant  absolute. 
It  is  not  necessary  now  to  determine  whether  either,  and  if  so, 
which  of  these  views  is  coirect.  With  my  present  impress 
sions,  I  am  not  inclined  to  accede  to  either.  Upon  an  exam- 
ination of  this  question  on  a  former  occasion,  to  which  I  have 
already  adverted,  I  came  to  the  conclusion  that  this  agreement 
was  valid,  and  that  compensation  for  the  privilege  of  using  a 
highway  could  be  made  in  this  way.  The  question  yuss  not  very 
fully  discussed  on  that  argument,  and  the  caae  of  Palmer  v. 
Fort  Plain  and  Cooperstoton  Plank  Road  Co.^  (1  Kern.  376,) 
was  not  adverted  to.  That  case  is  now  cited  as  establishing 
the  invalidity  of  any  agreement  for  the  use  of  a  highway,  by 
a  plank  road,  which  fixes  the  compensation  to  be  paid  in  any 
^ther  way  than  in  money.     But  the  ci^  does  Qot  decide  tbifi. 
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The  agreement  which  was  there  condemned  as  exceeding  the 
powers  of  these  officers,  was  one  by  which  they  had  endeav- 
ored to  bind  the  company  in  regard  to  the  location  of  their 
gates ;  and  the  question  presented  was  whether  the  company 
were  bound  by  such  an  agreement.  The  objection  came  from 
the  company,  and  not  the  public,  and  the  court  held  that  the 
power  to  fix,  or  to  alter,  the  location  of  gates,  was  not  con- 
ferred on  these  public  officers,  and  could  not  be  exercised  or 
restricted  by  such  an  agreement.  I  do  not  understand  that 
it  follows  from  what  was  there  decided,  that  under  the  stat- 
ute in  question  the  supervisor  and  commissioners  could  not 
agree  with  a  plank  road  company  to  give  the  use  of  a  high* 
way  without  oompensation,  where  none  really  was  due  or 
should  be  paid  for  it,  or  at  a  nominal  compensation,  or  a  com- 
pensation consisting  of  an  agreement  to  keep  the  road  in 
repair  for  a  definite  period,  or  forever.  This  would  be  an  agrees 
ment  relating  wholly  to  the  use  of  the  road  and  the  amount 
of  c<»npensation  to  be  paid  for  it,  either  directly  to  the  town 
through  its  officers,  or  indirectly  by  expending  it  upon  the 
road.  The  other  was  an  agreement,  where  a  permission  to  use 
a  highway  was  connected  with  a  stipulation,  relating  to  a 
totally  different  matter,  the  location  of  toU  gates,  and  which 
coold  not  be  considered  as  fixing  or  ascertaining  a  compensa- 
tion to  be  paid  in  any  form,  direct  or  indirect.  The  two 
cases  are  not,  it  seems  to  me,  parallel 

I  have  therefore  come  to  the  conclusion  that  the  defendants 
acquired  the  right  to  take  and  use  the  highway  upon  which 
their  road  was  built,  in  a  legal  and  valid  manner. 

So  far  as  regards  that  portion  of  their  contemplated  road 
which  they  never  built  or  commenced,  the  statute  passed  for 
.  their  special  relief,  April  15,  1854,  (Latp8  of  1854,  cA.  271,) 
dischai^es  them  from  their  obligation  to  construct  it,  or  to 
proceed  with  the  work  beyond  the  point  then  reAched,  and 
firom  the  liability  to  a  forfeiture  of  their  corporate  existence 
which  would  otherwise  be  consequent  upon  the  n^lect  or 
fifcilure  to  complete  the  road.    I  think,  therefore,  that  the  fail- 
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lire  to  construct  the  road  within  five  years,  as  required  by  the 
general  statute,  is  waived  by  this  law,  and  cannot  be  set  up 
as  ground  of  forfeiture. 

The  vital  questions  in  this  case  lie  beyond  these  preliminary 
inquiries ;  and  the  case,  like  every  other  which  depends  upon 
the  confused  legislation  which  fills  our  statute  books  in  rela- 
tion to  plank  roads,  presents  several  questions  of  serious  diffi- 
culty. The  first  position  taken  by  the  plaintiffs  is  that  the 
corporate  existence  of  the  defendants  is  forfeited  by  their  fail- 
ure to  observe  the  conditions  imposed  upon  them  by  law 
in  the  construction  of  their  road.  The  performance  of  the 
duties  enjoined  by  the  fundamental  law,  by  or  under  which 
corporations  are  created,  is  in  all  cases  a  condition  of  the 
grant  of  corporate  privileges  and  franchises.  (1  LcL  Ray.  498. 
12  Mod.  291.  Case  of  the  City  of  London,  8  State  Trials, 
1271.)  A  failure  to  perform  any  of  these  duties  is  therefore  a 
breach  of  the  condition  upon  which  the  corporation  holds  its 
franchise. 

These  cases,  and  qthers  cited  in  The  People  v.  Kingston  and 
Middletoton  Turnpike  R  Co,^  (23  Wend.'  193,)  and  in  Any. 
dk  Ames  on  Corp.  745,  3d  ed.,  show  that  this  was  the  rule 
at  common  law.  The  statute  (2  B.  S.  483,  §  39,)  provides 
that  an  information  may  be  filed  to  procure  the  forfeiture  of 
the  charter  and  privileges  of  any  corporate  body,  whenever  it 
shall  offend  against  any  of  the  provisions  of  the  act  or  acts 
creating  such  corporation,  as  well  as  for  a  violation  of  any  pro- 
visions of  law  in  such  a  way  as  to  constitute  a  positive  mis- 
user. In  the  case  of  The  People  v.  The  Kingston  and  Mid- 
dletown  Turnpike  Road  Co.y  and  in  the  two  succeeding  cases 
of  ITie  People  v.  Bristol  and  Rensselaerville  Tumpihe  R.  Co., 
and  the  same  v.  Hillsdale  and  Chatham  Turnpike  Road  Co,, 
(23  Wend.  193,  222, 254,)  it  was  held  that  this  provision  was 
in  affirmance  of  the  rule  of  the  common  law  which  held  cor? 
porations  to  the  substantial  performance  of  all  the  express 
conditions  required  by  the  acts  from  which  they  derived 
their  privileges,  just  as  an  individual  is  required  to  fulfill 
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substantially,  a  condition  upon  which  he  holds  an  estate. 
While  the  performance  need  not  be  exact  in  every  particular, 
in  either  case,  yet  with  a  corporation,  as  with  an  individual, 
it  must  come  up  to  the  substance  of  the  requirements  of  the 
grant.  It  must  be  substantial,  and  yet  reasonable  and  accord- 
ing to  both  the  intention  of  the  grantor  and  the  ability  of  the 
grantee.  In  the  cases  to  which  I  have  referred,  it  was  held 
that  the  construction  of  their  road  by  a  turnpike  company  in 
the  manner  and  within  the  time  directed  by  their  charter,  or 
the  general  law  to  which  they  were  subjected,  was  a  condition 
on  which  they  obtain  their  franchise.  After  the  condition  has 
been  complied  with,  all  that  is  demanded  of  such  corporationis 
is  to  maintain  their  roads  in  a  good  and  substantial  state  of 
repair,  so  as  to  accomplish  the  public  designs  of  their  creation. 
The  breaches  which  were  alleged  against  the  Kingston  and 
Middletctvn  Tump.  B.  Co.  (23  Wend.  193,)  in  the  first  24  re- 
plications to  the  plea,  in  which  they  set  up  their  charter  to  jus- 
tify their  taking  toll,  etc.,  were  failures  to  comply  with  the 
law  in  the  construction  of  the  road,  in  regard  to  its  width, 
material  and  manner  of  constniction ;  and  although  Mr.  Jus- 
tice Cowen  dissented  from  his  brethren  upon  another  point,  all 
the  judges  were  agreed  that  a  failure  to  observe  these  require- 
ments of  the  law  in  any  substantial  particular,  if  not  waived 
or  excused  by  the  sovereign  power,  would  be  a  forfeiture  of 
the  charter.  These  cases  are  authority  directly  in  point  to 
show  that  when  a  corporation,-  organized  to  build  a  turnpike 
or  plank  road,  is  required  by  its  charter  to  cause  its  road  to  be 
laid  out  of  a  certain  width,  that  is  a  condition  which  the  cor- 
poration must  perform,  to  entitle  it  to  a  continuance  of  its 
franchise.  Indeed  as  long  as  the  mandate  of  a  statute  upon 
this,  or  any  other  point,  in  regard  to  the  organization  of  a  com- 
pany or  the  construction  of  its  road,  is  explicit  and  peremp- 
tory, the  courts  cannot  slight  or  disregard  it.  We  have  no 
right  to  consider  the  greater  or  less  importance  of  the  require- 
ment, or  to  distinguish  between  one  condition  and  another. 
Hie  only  questions  for  a  court  in  such  cases^  are^  is  thq.  act 
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required,  and  has  it  been  performed  ?  Undonbtedljr  tbe  re- 
quirement must  be  explicit,  and  it  is  enough  that  it  be  sub^ 
stantially  performed.  But  this  is  the  extent  to  which  we  can 
go.    We  have  no  dispensing  power. 

The  judgment  of  the  court,  in  the  same  cases^  also  disposes 
of  the  argument  that  the  certificate  of  the  inspectors  estops 
the  state  from  averring  any  previous  forfeiture ;  or  that  the 
act  of  the  l^islature,  passed  in  1854,  (Laws  of  1854,  cA.  271, 
jp.  593,)  authorizing  the  defendants  to  terminate  their  road 
at  the  point  then  reached,  waived  any  former  acts  or  omissions 
otherwise  fatal  to  their  corporate  existence.  As  to  the  first 
proposition,  the  certificate  of  the  inspectors,  undar  §  34  of  the 
general  plank  road  act,  is  at  least  of  no  higher  character,  and 
should  be  no  more  conclusive  upon  the  ])eople  than  the  re- 
port of  commissioners  and  siibsequent  express  license  of  the 
gov^nor  to  take  toll,  which  were  authorized  and  required  by 
the  former  turnpike  law.  (See  Laws  of  1807,  cA.  38 ;  1 S.  L. 
228,  232.)  In  both  statutes  the  point  to  be  ascertained  and 
certified  by  the  ofiicers  or  agents  appointed  for  that  pxupose, 
is  whether  the  road  is  completed,  according  to  the  true  intent 
and  meaning  of  the  law.  But  in  neither  case  is  this  certifi- 
cate— ^not  even  when  strengthened  by  the  governor's  license 
under  the  former  law— conclusive  upon  the  state  in  a  direct 
proceeding  to  test  the  manner  in  which  the  road  has  been  con- 
structed. In  reference  to  the  effect  of  the  law  of  1854,  it  is 
only  necessary  to  observe,  in  the  language  of  Chief  Justice 
Nelson,  when  a  similar  point  was  presented  in  the  case  of  the 
Kingston  and  Middletovm  Tump.  £.  Co.  (23  Wend.  212,) 
that  the  l^slature  have  not,  by  any  portion  of  the  act  of 
1864,  which  is  valid  and  constitutional,  confirmed  the  road 
as  constructed,  in  express  terms ;  and  no  such  implied  intent 
can  be  perceived  in  any  of  its  provisions.  If  the  whole  act 
were  valid,  I  am  not  satisfied  that  it  would  aid  the  defendants 
on  this  point.  An  express  confirmation  is  not  to  be  found  in 
any  part  of  the  act,  and  the  last  section,  which  is  intended  to 
legalize  all  the  proceedings  of  the  company  which  were  sup- 
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poaed  to  be  defective,  although  enumerating  a  variety  of  acts 
and  omissions,  fails  to  cover  this  vital  point. 

The  question  then  is,  whether  the  defendants  were  required, 
by  the  provisions  of  the  law  under  which  they  were  organized, 
to  lay  out  and  construct  a  road  of  the  width  of  four  rods,  as 
is  claimed  by  the  counsel  for  the  people.  Section  31  of  the 
general  plank  road  act  enacts  that  '^  every  plank  road  made 
by  virtue  of  this  act  shall  be  laid  at  least  four  rods  wide." 
The  road  of  the  defendants  was  made,  for  the  entire  length 
of  the  part  now  remaining,  and  exclusive  of  the  portion  aban« 
doned  at  the  western  end,  upon  an  ancient  highway  whidi 
was  in  no  part  of  it  of  the  required  width.  The  right  to  take 
and  use  this  portion  of  the  highway  havitig  been  procured  by 
agreement  with  the  commissioners  and  supervisors  of  the 
town,  pursuant  to  section  26  of  the  general  plank  road  law,  the 
road  was  constructed  upon  the  highway  as  it  was ;  the  fences 
were  not  removed  nor  were  any  steps  taken  to  widen  it  It 
is  contended  by  the  defendants  that  in  thus  authorizing  these 
corporations  to  acquire  and  take  the  right  to  the  use  of  pub- 
lic highways,  the  legislature  intended  to  allow  them  to  take 
such  highways  just  as  they  are,  and  of  whatever  width  they 
may  be,  and  to  make  the  case  of  roads  thus  built  on  ancient 
highways  an  exception  to  the  mandate  of  the  law  that  such 
roads  must  be  four  rods  wide.  But  this  is  not  the  language 
of  the  act.  The  provision  requiring  plank  roads  to  be  laid 
out  of  this  width  is  broad,  and  comprehends  every  road  made 
under  the  act ;  whether  it  be  laid  out  by  commissioners,  or 
by  ^reement  between  the  corporation  and  parties  interested 
in  the  lands.  It  applies  equally  to  roads  which  are  con- 
Btructed  upon  new  routes  through  the  lands  of  individual 
owners  and  to  those  ivhich  are  built  wholly  or  in  part 
upon  former  highways.  There  is  no  exception  of  the  latter 
from  the  general  requirement ;  nor  is  there  any  clause  in  that 
part  of  the  law  allowing  highways  to  be  thus  obtained  and 
occupied,  which  recognizes  a  road  constructed  on  such  a  high- 
way as  a  compliance  with  the  statute^  whatever  may  be  its 
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widthy  and  waives  in  its  favor  what  is  required  in  every  other 
case.  The  statute  (§  26)  does  not  expressly  confer  the  right 
to  take  a  highway ;  it  rather  regulates  the  manner  of  its  exer- 
cise. Much  less  does  it  make  any  highway  thus  taken  a  sub- 
stitute for  the  road  which  these  companies  are  required  to  lay 
out,  either  in  width  or  in  any  other  respect.  The  whole  de- 
sign and  effect  of  these  provisions  .of  the  act  is  to  authorize 
certain  public  o£Scers  to  agree  what  compensation  shall  be 
paid  for  the  use  of  a  highway,  and  to  direct  the  manner  in 
which  the  damages  are  to  be  ascertained,  where  the  corpora- 
tion and  the  public  authorities  do  not  agree  upon  them. 
There  certainly  is  not  to  be  found  in  the  statute  any  express 
permission  to  the  defendants,  because  they  found  it  necessary 
or  expedient  to  take  a  public  highway  for  their  exclusive  use, 
therefore  to  lay  out  their  road  of  less  width  than  is  prescribed 
for  all  roads  to  be  made  under  the  act  It  is  said  it  would 
have  been  impracticable  to  widen  this  highway.  ^That  might 
have  been  a  good  reason  why  the  defendants  should  not  have 
taken  it  for  their  road,  but  it  will  not  justify  us  in  relaxing  the 
clear  requirements  of  the  law,  in  their  &vor.  The  fact  is,  how- 
ever, that  the  defendants  might  probably  have  been  reliev- 
ed from  the  objection,  if  they  had  taken  the  proper  course. 
By  chap.  250  of  the  laws  of  1849,  p.  374,  §  7,  the  inspectors 
of  plank  roads,  in  cases  where  the  road  was  not  laid  out  by 
commissioners,  were  authorized  to  determine  the  distance  that 
the  outer  limits  of  any  road  should  be  apaft ;  in  other  words, 
to  fix  the  width  of  the  road.  The  same  power  had  been  con- 
ferred by  a  previous  statute  upon  the  commissioners  appointed 
to  lay  out  the  road,  in  cases  where  that  course  is  pursued. 
These  statutes  confirm  the  construction  of  the  original  act, 
which  makes  the  requisition  of  a  width  of  four  rods  universal, 
and  seem  intended  to  obviate  such  practical  difficulties  as 
these  defendants  complain  o£  But  the  defendants  cannot 
claim  the  benefit  of  either  of  these  later  provisions.  Their 
r^ad  was  not  laid  out  by  commissioners,  and  no  determination 
of  the  inspectors  has  ever  settled  its  widtL    They  have  there- 
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fore  failed  to  comply  with  the  directions  of  the  law  under 
which  they  were  created,  in  an  essential  particular,  and  thus 
have  broken  one  of  the  conditions  of  their  corporate  existence. 
The  next  question  arises  upon  the  finding  of  the  jury  that 
the  defendants  have  suffered  portions  of  their  road  to  become 
impassable.  This  was  not  mere  negligence,  but  a  deliberate 
and  intentional  proceeding  of  the  defendants  under  a  claim  of 
right.  It  is  justified  by  the  abandonment  which  they  claim 
to  have  made  of  these  portions  of  their  road,  formally  relin^ 
quishing  its  charge  and  returning  it  to  the  public,  as  they 
suppose  they  had  a  right  to  do.  The  authority  for  this  is 
claimed  to  be  found,  first,  in  the  special  statute  of  April,  1854, 
which  I  have  adverted  to,  and  second,  in  the  general  law  for 
the  relief  of  plank  road  companies.  (Laws  of  1854,  j).  167, 
cA.  87.)  Proceedings  were  had  and  papers  filed  under  both 
statutes,  first,  in  order  to  comply  with  the  special  act,  in  Au* 
gust,  1854,  and  aftierwards  in  conformity  with  the  requisitions 
of  the  general  law,  in  November,  1854  As  to  the  first  at- 
tempt to  abandon  portions  of  this  road,  I  am  satisfied,  for 
reasons  which  I  stated  in  the  case  of  Tht  Totan  of  FishkUl  v. 
The  FiahhUl  and  Beekman  Plank  Road  Company ^  that  all  that 
portion  of  the  act  in  question  which  authorizes  the  abandon- 
ment of  portions  of  the  defendants'  road  then  built,  and  of 
course  those  parts  of  the  act  under  which  these  proceedings 
were  had,  is  in  conflict  with  section  16  of  article  111  of  the 
constitution  of  this  state.  These  proceedings  under  this  act 
cannot  therefore  be  a  justification  or  protection  to  the  company. 
The  other  proceedings  to  abandon  portions  of  the  road,  taken 
under  the  general  law  on  that  subject,  are  objected  to,  because 
they  were  not  signed  or  consented  to  by  stockholders  holding 
or  representing  two-thirds  of  the  nominal  capital  of  the  com- 
pany, which  was  $30,000.  It  is  proved,  however,  that  the 
capital  had  then  been  reduced  to  $  ,  by  forfeitures  of 

stock  by  the  company  for  the  non-payment  of  calls.  Two- 
thirds  of  this  amount  does  appear  on  these  papers,  and  that  is 
two-thirds  of  the  capital  stock  at  that  time^  and  answers  the 
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requidtioQ  of  the  statute.  Otherwise  it  would  be  impoBsiUe 
in  such  cases  ever  to  comply  with  it,  since  stock  thus  forfrited 
could  not  be  represented,  and  must  always  absolutely  prevent 
the  desired  action,  even  if  two-thirds  of  all  the  stock  owned 
by  actual  stockholders  could  be  found  to  consent  After  these 
proceedings  had  been  perfected,  therefore,  the  defendants  were 
released  from  the  obligations  thus  renounced. 

But  another  question  arises  from  the  fact  that  the  defend- 
ants permitted  portions  of  theur  road  to  become  impassable, 
and  dangerous,  long  before  these  latter  proceedings,  and  there- 
fore before  they  took  any  legal  or  sufficient  action  to  relieve 
themselves  from  the  obligation  of  repairing  it  The  subsequent 
action,  surrendering  these  portions  of  their  road,  wiU  not  cure 
the  difficulty.  Subsequent  repairs  would  not  haye  that  eflect 
It  is  not-necessary  that  the  n^lect,  misuser,  want  of  repairs 
or  the  like,  for  which  the  action  is  brought,  should  exist  at  the 
time  of  its  commencement  On  the  contrary  it  is  well  settled, 
that  when  a  misuser  of  their  franchises  has  once  been  commit- 
ted by  a  corporation,  or  a  breach  of  the  duties  enjoined  upon 
them  as  conditions  of  their  creation  and  continuance  sufficient 
to  forfeit  the  charter,  mere  subsequent  good  behavior  in  such 
respects  will  not  legally  atone  for  such  a  cause  of  forfeiture. 
Nothing  but  the  waiver  of  the  sovereign  power  will  relieve  a 
corporation  from  the  consequences  of  such  acts.  (See  23  Wend. 
254,  258.)  The  jury  have  found  that  the  part  of  the  defend- 
ants' road  at  its  western  extremity  which  is  complained  of 
became  dangerous  and  impassable  in  1855,  and  the  eastern 
extremity  became  impassable  as  early  as  1854.  I  shall  say 
nothing  about  the  eastern  extremity,  but  as  to  the  western 
end  of  the  road  the  facts  are  found  by  the  jury  very  strongly 
and  justly,.under  the  evidence.  They  find  that  the  road  be- 
came both  impassable  and  dangerous,  and  that  the  defendants 
refused  to  repair  or  continue  the  care  of  it  after  they  had 
removed  the  plank  in  the  year  1855.  The  defendants  show  no 
valid  release  fi*om  their  obligation  to  keep  these  as  well  as  the 
other  portions  of  the  road  in  order,  until  November,  18A6, 
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when,  as  I  have  already  stated,  they  perfected  proceedings  for 
an  abaDdonment  under  the  general  law.  Their  excuse  in  the 
mean  time  is  the'abandonment  of  this  part  of  the  road,  which 
they  had  filed  and  supposed  they  had  a  right  to  complete  un- 
der the  special  law  which  they  had  obtained  in  April,  1854. 
Holding  that  law  to  be  unconstitutional  and  invalid,  so  far  as 
it  authorises  or  gives  the  consent  of  the  l^^islatiure  or  the 
people  to  any  such  abandonment  of  any  part  of  the  defend* 
ants'  road  then  built,  I  cannot  see  how  it  can  be  of  any  avail  to 
the  defendants.  It  is  said  that  their  action  was  taken  in  good 
fidth^  supposing  they  were  justified  by  this  law.  That  only 
amounts  to  saying  that  they  misconceived  their  rights,  and 
undertook  to  assert  privileges  which  they  did  not  in  reality 
possess.  It  is  true  the  animus  or  intention  of  the  defendants, 
in  allowing  portions  of  this  plank  road  to  become  and  continue 
thus  completely  out  of  repair,  was  different,  under  the  circum* 
stances  of  this  case,  from  what  it  would  have  been  if  they  had 
without  color  or  pretext  of  right  destroyed  a  portion  of  their 
road,  and  suffered  it  to  become,  or  indeed  made  it^  impassable. 
But  the  anifni$8  of  the  defendants,  although  it  may  perhaps 
be  material  upon  another  question  in  the  case,  cannot  strictly 
or  properly  affect  the  issue  as  to  the  effect  of  these  acts.  Their 
acts,  and  the  l^al  justification  for  them,  are  what  we  must 
consider  in  determining  their  effect.  There  may  be  cases  of 
trifling  mistakes  of  law  or  duty,  excessive  toll  in  small  amounts 
ignorantly  taken,  or  mistakenly  claimed,  or  slight  or  casual 
aodytemporary  neglect  of  their  duty  as  to  repairing  the  road, 
where  it  would  be  too  harsh  to  insist  upon  a  forfeiture  for  an 
honest  error,  or  a  slight  omission.  But  where  there  is  a  con- 
tinued refusal  to  discharge  the  duties  of  keeping  a  road  in 
substantial  repair,  and  that  as  to  very  considerable  portions 
of  it,  and  to  such  a  degree  that  those  portions  become  an  ab-^ 
solute  nuisance ;  where  there  is,  in  short,  an  actual  and  formal 
abandonment  of  wh\t  the  law  has  once  committed  to  the 
charge  of  a  corporation,  it  can  make  no  difference  that  the 
refusal  and  neglect  are  undef  a  claim  of  right,  if  that  daim 
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be  ill  founded.  If  a  corporation  aamime  such  important  priv- 
il^^,  and  throw  off  such  essential  obligations,  under  the 
authority  of  a  statute,  they  are  bound  to  know  whether  that 
statute  is  constitutional  and  valid,  and  must  suffer  the  conse- 
quences if  it  is  not  If  these  views  are  just,  and  if  the  inva- 
lidity of  the  statute  in  question  has  been  correctly  decided  in 
this  and  a  former  action  in  which  it  came  in  question,  I  think 
ibis  also  is  cause  of  forfeiture. 

The  question  which  has  occasioned  me  the  most  difficolly 
in  the  case  still  remains.     That  is  the  question  whether  these 
causes  of  forfeiture  are  waived  by  the  provisions  of  section  six 
of  chapter  87  of  the  Laws  of  1854,  page  167.     This  is  a  general 
act  for  the  relief  of  plank  road  companies,  and  authorises 
among  other  things  the  relinquishment  of  the  whole  or  portions 
of  their  roads.     It  is  the  act  under  which  the  defendants  hare 
finally  proceeded  to  effectually  abandon  and  discharge  them- 
selves from  the  care  of  parts  of  this  road.     The  sixth  section 
first  provides  that  every  company  formed  under  the  general 
plank  road  law  shall  be  deemed  to  be  a  valid  cc^rporation,  not- 
withstanding it  may  not  have  complied  with  the  requirements 
of  that  act,  and  of  the  acts  amendatory  thereof,  in  the /orma- 
tton  and  organization  of  8uch  company ^  and  preparatory  to 
the  construction  of  its  road.     This  portion  of  Ae  statute  obvi- 
ously relates  to  a  different  class  of  acts  or  omissions  from  that 
now  under  consideration.     Its  object  is  to  save  this  class  of 
corporations  from  the  consequences  of  any  errors  or  omissions 
in  the  various  formal  acts  required  for  the  organization  of  such 
companies.     It  is  confined  by  its  terms  to  these,  and  cannot 
extend  to  subsequent  breaches  of  conditions,  neglect  of  duties, 
or  misuser  of  powers.     Then  follows  this  clause :  '^  and  no  act 
or  omission  on  the  part  of  any  such  company,  or  of  its  stock- 
holders or  officers,  shall  work  a  forfeiture  of  its  corporate 
power  or  franchises,  unless  the  same  was  vnll/iU  and  malicious" 
The  word  ^^  willful"  has  an  intelligible  application  in  this  con- 
nection, but  it  is  not  so  easy  to  see  what  is  the  meaning  of  the 
term  ^^  malicious.''    It  can  hardly  be  taken  in  its  ordinaiy 
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sense,  as  denoting  acts  which  proceed  from  a  depraved  mind 
and  an  intention  of  doing  injuiy  or  mischief  to  some  one. 
Such  actions  are  hardly  within  the  scope  of  such  a  law,  or 
within  the  designs  or  conduct  of  corporations,  or  their  agents, 
as  such.  If  nothing  should  ever  forfeit  a  charter  unless  it 
were  done  out  of  a  wicked  design  to  do  some  one  a  mischief, 
there  would  be  few  causes  of  forfeiture  left.  To  say  this, 
would  be  tantamount  to  saying  that  neither  the  most  marked 
neglect  of  duties,  nor  the  most  entire  failure  to  observe  condi- 
tions, nor  even  an  unfounded  and  illegal  usurpation  of  privi- 
leges, would,  without  the  ingredient  of  a  personal  motive 
added,  deprive  any  of  these  corporations  of  the  franchises  they 
were  abusing.  The  only  rational  sense  wliich  can  be  attached 
to  the  word  ^^  malicious"  as  it  is  here  used,  is  that  it  is  used 
to  denote  acts  which  are  wrongful  or  unauthorized,  such  as 
are  an  intentional  violation  of  the  trusts  and  disregard  of  the 
duties  imposed  upon  the  corporation  and  its  ofiScers.  What- 
ever acts,  therefore,  are  willful,  and  done,  with  an  intention 
which  is  contrary  to  the  duty  of  the  defendants  and  forbidden 
by  their  charter,  are  not  waived ;  while  mere  negligence,  single 
acta  of  non-feasance,  or  omissions  proceeding  from  inadver- 
tence and  without  design,  are  forgiven  by  the  legislature  in  this 
statute.  This  is  going  as  far  as  we  can  suppose  the  legislature 
meant  to  go.  If  they  intended  to  go  farther,  they  might  as 
well  have  said,  and  would  have  said,  th^^t  nothing  which  any 
of  these  corporations'  had  done  should  prejudice  their  corpo- 
rate rights  or  privileges. 

The  difficulty  and  confusion  arises  from  using  a  word  in  a 
connection,  and  with  reference  to  a  subject,  to  which  it  has  no 
legitimate  application.  We  are  driven  to  conjecture,  or  at  any 
rate  to  analogy,  to  ascertain  the  meaning  of  such  a  word  as 
"  malicious/'  in  such  a  connectioa. 

Upon  the  whole  I  think  the  class  of  acts  or  omissions  which 
the  legislature  intended  to  pardon  are  mere  acts  of  negligence 
and  carelessness  not  done  in  assertion  of  any  right  or  privilege, 
or  in  denial  of  apy  obligation.    The  neglect  to  file  a  map  or 
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suirey  of  the  road,  as  reqaired  by  the  statute,  is  an  instanoe 
of  such  an  act  or  omission.  It  was  done  without  design,  and 
it  is  evidently,  (if  it  were  cause  of  forfeiture,)  waived  by  this 
act.  But  in  the  two  instances  which  we  have  been  consider- 
ing,  the  construction  of  the  road  otherwise  than  the  law  com* 
manded,  and  the  subsequent  abandonment  of  parts  of  it  to 
become  impassable,  without  legal  justification,  the  defendants 
acted  deliberately,  and  with  design  to  do  what  they  had  no 
right  to  do,  to  disregard  their  duty  and  violate  their  charter. 
It  was  not  negligence  in  them  to  lay  out  a  road  less  in  width 
than  the  statute  required  *  it  was  a  willful  transgression  of  the 
law.  Nor  was  it  mere  negligence  by  means  of  which  parts  of 
the  road  became  impassable.  They  designedly  took  off  didr 
pltmk,  destroyed  the  track,  and  abandoned  the  road,  aod  claim- 
ed a  right  to  let  it  remain  so. 

If  therefore  these  acts  were  wrong,  and  if  they  were  sufficient 
to  forfeit  the  corporate  privilege  enjoyed  by  the  defendants,  I 
am  satisfied  they  were  such  acts  as  are  styled  in  the  statute  of 
1854  '^  willful  and  malicious."  I  think  any  other  definition 
of  these  terms  in  the  statute  would  open  the  door  to  manifold 
abuses,  and  justify  much  which  the  legislature  could  not  have 
contemplated. 

And  holding  as  I  have  that  these,  unfoigiven  by  the  sove- 
reign power,  are  causes  of  forfeiture,  it  only  remains  for  me  to 
adjudge  the  corporate  existence  of  the  defendants  foifeited, 
and  to  order  judgment  for  the  people  with  costs. 

[DoTCims  SfiiciAi.  Tsw,  Iftrch?,  1867.    Aioi<,  Justice.] 
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Where  property  is  seised  by  a  sherifT  by  virtne  of  an  attachment,  nndor  tho 
code,  he  must  retain  it  in  his  possession  nntil  the  determination  of  the  action 
in  which  the  attachment  was  issued ;  and,  if  the  plaintiff  recovers  judgment, 
until  the  property  is  sold,  nnder  an  execntion  issned  thereon ;  unless  the 
judgment  is  otherwise  saiisfled,  or  unless,  in  case  of  perishable  goods,  4to.  he 
is  ordered  by  the  officer  who  issued  the  attachment,  to  sell  the  same. 

If  he  has  the  goods  when  a  proper  execution  is  presented  to  him,  and  pro- 
ceeds to  sell  thereon,  it  is  all  the  plaintiff  has  a  right  to  require  of  him. 

Where  the  person  who  was  the  sheriff  when  the  attachment  was  issued,  and 
who  executed  it,  ceases  to  be  sheriff,  by  the  expiration  of  his  term  of  office  . 
before  the  plaintiff  obtains  his  judgment  and  issues  his  execution,  the  exe- 
cution should  be  directed,  and  deliTered,  to  the  former  sheriff,  and  not  to 
his  successor. 

The  execution  issued,  in  such  a  case,  should  be  a  special  one,  directed  to 
the  former  sheriff  as  such,  reciting  the  issuing  of  the  attacbmeqt,  and  the 
taking  of  the  property  thereon,  and  requiring  a  sale  of  that  property,  by 
him.  After  which  it  should  direct  him  to  sell  the  property  of  the  defend- 
ant, generally. 

Until  a  proper  execution  has  been  put  in  his  hands,  directing  a  sale  of  the  proper- 
ty seixed,  such  former  sheriff  cannot  be  placed  in  default  in  respect  to  such 
property.  He  is  not  bound  to  deliver  the  property  to  his  successor  in  office, 
to  be  sold  on  an  execution  directed,  and  delivered,  to  the  latter ;  and  can- 
not be  made  liable,  for  a  refusal  so  to  deliver  it. 

APPEAL  from  a  judgment  of  nonsuit  entered  at  the  Bteu- 
ben  circuit  in  June,  1857.  The  complaint  stated  that 
on  the  26th  day  of  May,  1855,  the  plaintiff  commenced  an 
action  by  summons  against  one  James  M.  Minier,  to  recover 
money  due  on  contract.  That  on  the  same  day  he  caused  an 
attachment  to  be  issued  against  the  property  of  Minier,  which 
was,  on  the  same  day,  delivered  to  the  defendant  who  was 
then  sheriff  of  the  county  of  Steuben.  That  on  the  same 
26th  day  of  May,  1855,  the  defendant  by  L.  A.  Jones  2d, 
one  of  his  deputies,  did  by  virtue  of  said  attachment  attach  and 
take  into  his  custody,  of  the  property  of  said  Minier,  certain 
articles  of  personal  property,  eniimerating  them,  and  alleged 
in  the  complaint  to  be  of  the  value  of  $500.  That  the  plain- 
tiff obtained  judgment  in  his  action  against  Minier,  on  the 
27th  day  of  May,  1856,  for  8213.33  damages,  and  $104.02 


461  OASES  IN  THE  SUPREME  CX>URT. 

McKay  v.  Harrower. 

costs.  That  an  execution  on  said  judgment,  against  the 
property  of  Minier,  was  on  the  26th  May,  1856,  duly  issued 
to  the  sheriff  of  the  county  of  Steuben.  That  said  execution 
was  offered  to  said  L.  A.  Jones  2d,  the  deputy  of  said  de- 
fendant, with  a  request  that  he  should  satisfy  the  same  out 
of  said  attached  property,  which  the  said  deputy  refused 
to  da  That  said  execution  was  delivered  to  Lewis  D.  Fay, 
on  the  28th  day  of  May,  1856,  who  was  then  sheriff  of  the 
county  of  Steuben ;  that  he  received  the  same,  and  by  virtue 
•  of  said  execution  did,  by  direction  of  the  plaintiff,  demand 
of  the  defendant  and  also  of  the  said  L.  A.  Jones  2d,  the 
property  attached  as  aforesaid,  for  the  purpose  of  satisfying 
out  of  the  same,  the  judgment  aforesaid,  and  the  defendant 
and  the  said  Jones  refused  to  deliver  the  said  property,  or  any 
part  thereof,  to  the  said  sheriff  Fay.  That  the  said  defend- 
ant n^Iecled  and  refused  to  keep  thje  property  attached  as 
aforesaid  to  satisfy  said  judgment,  but  suffered  the  scmie  to  bd 
lost  or  destroyed,  so  that  no  part  of  said  judgment  could  be 
made  out  of  the  same ;  that  Minier  was  at  the  time  of  the 
rendition  of  the  said  judgment  and  the  issuing  of  said  exe» 
cution,  wholly  insolvent,  and  had  no  property  out  of  which 
said  judgment  or  any  part  thereof  could  be  satisfied  ;  and  said 
sheriff  Fay,  on  the  25th  of  July,  1856,  returned  the  execu* 
tion  wholly  unsatisfied.  The  complaint  also  allied  that  at 
the  time  the  attachment  was  issued,  Minier  was  the  owner 
of,  or  had  an  interest  in,  certain  real  estate  in  Steuben  county, 
subject  to  be  attached,  of  the  value  of  five  hundred  dollars, 
which  the  defendant  and  Jones,  his  deputy,  neglected  and 
refused  to  attach,  by  reason  of  which  the  plaintiff  has  lost 
the  collection  of  his  judgment  against  Minier,  &c. 

The  defendant  put  in  his  answer  to  the  complaint,  the 
contents  of  which  it  is  not  necessary  to  state,  as  no  question 
arose  upon  it,  at  the  trial. 

The  cause  was  tried  at  the  Steuben  circuit  in  June,  1857, 
before  Justice  Johnson  and  a  jury,  when  the  plaintiff  gave 
the  following  evidence,  to  wit :  a  judgment  roll,  by  which  it 
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appealed  that  the  plamtiff  in  this  action  recovered  a  judg- 
ment against  the  said  Miaier  for  $317.34  damages  and  costs, 
on  the  27th  day  of  May,  1856.  Also  a  warrant  of  attach- 
ment in  due  form,  issued  by  a  justice  of  the  supreme  court 
against  the  property  of  said  Minier,  as  an  absconding  debtor, 
dated  May  25, 1855,  in  the  action  wherein  this  plaintiff  was 
the  plaintiff,  and  the  said  Minier  was  the  defendant^  reciting 
that  the  application  therefor  was  accompanied  by  the  affidavit 
of  the  plaintiff  verifying  the  facts  and  circumstances  to  entitle 
the  plaintiff  to  said  attachment  according  to  the  provisions 
of  chapter  4,  title  7  of  the  code  of  procedure,  and  showing 
that  the  sum  of  $200.02  was  due  from  Minier  to  the  plaintiff 
The  attachment  was  directed  to  the  sheriff  of  the  county  of 
Steuben,  and  was  in  the  usual  form.  Upon  the  back  of  said 
attachment  was  the  following  indorsement,  to  wit :  '^  I  have 
seized  the  personal  property  and  real  estate  of  James  M. 
Minier,  the  absconding  debtor  within  named,  and  have  had 
the  same  appraised  as  by  the  annexed  schedule  and  inventory 
appear.  Q.  T.  Harrower,  by  L.  A.  Jones  deputy.''  The 
signature  of  said  Jones  to  said  indorsement  was  admitted  to 
be  genuine,  and  that  said  Jones  was  a  deputy  of  the  defendant 
There  was  a  schedule  annexed  to  the  return  to  the  attach- 
ment, containing  an  inventory  of  the  property  attached, 
which  was  all  personal  property,  and  which  was  appraised  by 
the  appraisers  therein  named,  under  oath,  at  $466.50.  Also 
an  execution  issued  upon  the  judgment  against  Minier,  in 
favor  of  the  plaintiff,  dated  May  28th,  1856,  directied,  ''To 
the  sheriff  of  the  county  of  Steuben,"  reciting  the  recovery 
of  the  judgment.  The  mandatory  part  of  the  execution  was 
as  follows :  '^  You  are  therefore  required  to  satisfy  the  said 
judgment  out  of  the  personal '  property  of  the  defendant, 
James  M.  Minier,  or,  if  sufficient  cannot  be  found,  then  out 
of  the  real  property  in  your  county  belonging  to  the  said  de- 
fendant, James  M.  Minier,  on  the  27th  day  of  May,  1856,  or 
at  any  time  thereafter,  and  to  return  this  execution  with  your 
proceedings  thereon,  to  the  derk  of  the  said  county  where  said 
Vol.  XX  VIL  30 
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judgment  was  filed  as  aforesaid^  witiun  sixty  days  after  the 
receipt  thereof  by  you."  The  execution  was  indorsed  gener- 
ally^  with  a  direction  to  levy  the  amount  of  the  judgment, 
with  interest,  fees  and  poundage.  The  following  indorse- 
ments appeared  on  the  execution:  ^^Beceived  May  28th, 
1856,  at  9  o'clock  A.  M.  L.  D.  Fay,  sheriff,  by  E.  H.  Ames, 
deputy.    Filed  July  26th,  1856." 

"No  property  found  to  satisfy  the  within  execution,  or 
any  part  thereof.  L.  D.  Fay  sheriff,  by  E.  H.  Ames,  deputy. 
July  26th,  1856/' 

The  plaintiff  also  gave  evidence  showing  that  the  deputy 
sheriff,  Jones,  was  informed  on  behalf  of  the  plaintiff  on  the 
same  day  or  the  day  after  the  judgment  was  entered,  that  the 
judgment  was  perfected,  and  that  the  plaintiff  wanted  him  to 
take  an  execution  and  satisfy  the  judgment  out  of  the  prop* 
erty  attached.  That  Jones  said  it  was  of  no  use  for  him  to 
take  an  execution,  as  the  property  was  all  gone ;  that  none 
of  the  attached  property  was  left,  and  he  could  not  therefor© 
make  any  thing  on  an  execution,  and  it  was  useless  for  him 
to  take  it.  Soon  after,  and  on  the  same  or  the  next  day,  JoneB 
was  again  asked  to  take  the  execution  and  satisfy  ir  out  of 
the  prox>erty  attached,  and  he  made  the  same  ivply  as  be- 
fore, refusing  to  take  the  execution.  The  execution  was  then 
delivered  to  Ames,  the  deputy  sheriff  of  Fay,  who  was  the 
sheriff  of  Steuben  county  when  the  execution  was  issued. 
Ames  was  told  to  call  on  the  then  late  sheriff  for  the  at- 
tached property.  Fay  became  sheriff  on  the  1st  of  January, 
1856.  That  after  Ames  received  the  execution  he  called  on 
the  present  defendant,  and  his  deputy,  Jones,  and  Minier  for 
property  to  satisfy  it,  and  did  not  get  any.  Ames  told  Jones 
and  this  defendant  he  was  directed  to  call  on  them  for  the 
property  attached.  Jones  replied  that  he  had  none  of  the 
property  attached;  that  it  was  all  gone.  The  defendant 
narrower  said  he  had  none  of  the  property,  and  knew  noth- 
ing about  it.  That  Minier  was  in  possession  of  a  piece  of 
land  of  110  acres,  about  40  acres  under  cultivation,  and  had 
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«en  in  possession  of  the  premises  four  or  five  years  before 
he  attachment  was  issued,  and  had  built  a  house  and  bam 
n  them.  The  plaintiff's  counsel  then  offered  to  prove  that 
he  plaintiff  requested  the  deputy  Jones  to  attach  the  in- 
erest  of  Minier  in  the  real  estate  occupied  by  him,  and  that 
le  refused,  saying  he  had  already  attache^  and  taken  per- 
onal  property  more  than  sufficient  to  pay  the  plaintiff's 
lemand.  This  was  objected  to  by  the  defendant's  counsel,  on 
he  ground  that  it  was  immaterial,  and  the  objection  was  sus- 
ained,  to  which  the  plaintiff's  counsel  excepted. 

The  plaintiff's  counsel  then  offered  to  prove  that  the  prop- 
irty  attached  by  Jones  was  gone,  and  was  beyond  his  reach, 
ind  that  the  same  had  been  taken  away  with  his  knowledge 
ind  consent ;  to  which  the  defendant's  counsel  objected,  which 
objection  was  sustained,  and  the  plaintiff's  counsel  excepted. 
The  objection  to  the  last  evidence  was  on  the  ground  that  it 
^as  immaterial,  and  showed  no  right  of  action  against  the 
[efendant. 

The  plaintiff  then  rested  his  cause.  The  counsel  for  the 
[efendant  moved  for  a  nonsuit  upon  the  grounds,  among 
others,  that  the  complaint  did  not  state  facts  sufficient  to 
ionstitute  a  cause  of  action,  it  not  appearing  therein  that  a 
)roper  execution  had  been  issued  to  the  proper  person,  or 
hat  any  default  had  been  made  by  the  defendant  to  the  in- 
ury  of  the  plaintiff;  also  that  no  cause  of  action  had  been 
nade  out  by  the  evidence.  That  no  action  could  be  sustained 
)y  the  plaintiff  without  showing^  a  special  execution  directed 
o  the  late  sheriff  commanding  him  to  satisfy  the  judgment 
)ut  of  the  property  attached.  The  court  sustained  the  mo- 
ion  and  nonsuited  the  plaintiff.  To  which  decision  the 
)laintiff 's  counsel  excepted. 

J,  W.  JDinint/y  for  the  plaintiff. 

WiUiam  Irvine^  for  the  defendant. 
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By  the  Court  J  Wsllss,  J.  The  attachment  against  Minier 
was  issued  in  pursuance  of  the  code  of  procedure,  and  the 
property  taken  by  the  sheriff  thereon  was  required  to  be  held 
by  him  as  security  for  the  satisfaction  of  such  judgment  as  the 
plaintiff  might  recov^  in  the  action  which  he  had  commenced 
against  Minier.  {Oodej  §§  227,  231.)  The  mode  of  execut- 
ing such  attachment  is  prescribed  by  §  232 ;  which  directs  the 
sheriff,  to  whom  the  attachment  is  directed  and  delivered, 
among  other  things  to  keep  the  property  seized  by  him  to  an- 
swer any  judgment  which  may  be  obtained  in  such  action,  &a 
Section  237  provides  that  in  case  judgment  be  entered  for  the 
plaintiff  in  the  action,  the  sheriff  shall  satisfy  the  same  out 
of  the  property  attached  by  him,  if  sufficient  for  that  purpose ; 
1.  By  paying  over  to  such  plaintiff  the  proceeds  of  all  sales 
of  perishable  property  &c.,  or  so  much  as  shall  be  neoessaiy 
to  satisfy  such  judgment ;  2.  If  any  balance  remain  due  and 
an  execution  shall  have  been  issued  on  such  judgment,  he  shall 
proceed  to  sell  under  such  execution  so  much  of  the  attached 
property,  except  &c.,  as  may  be  necessary  to  satisfy  the  bal- 
ance, if  enough  for  that  purpose  remain  in  his  hands,  &a 

It  is  quite  dear  that  with  respect  to  property  seized  by  the 
sheriff"  by  virtue  of  an  attachment  under  the  code,  he  must 
retain  it  in  his  possession  until  the  determination  of  the  action 
in  which  the  attachment  was  issued ;  and  if  the  plaintiff  re- 
covec  judgment,  until  the  property  is  sold  under  an  ^secution 
^  issued  thereon ;  unless  the  judgment  be  otherwise  satisfied,  or 
unless,  in  case  of  perishable  goods  &c.,  he  is  ordered  by  the 
officer  who  issued  tiie  attachment  to  sell  the  same,  in  pursu- 
ance of  those  provisions  of  the  revised  statutes,  which  by  seo- 
tions  232  and  233  of  the  code,  are  made  applicable.  If  he  has 
the  goods  when  a  proper  execution  is  presented  to  him,  and 
proceeds  to  sell  thereon,  it  is  all  the  plaintiff  has  a  right  to 
require  of  him.  The  3d  subdivision  of  §  237  gives  the  sheriff 
ample  powers  and  remedies  where  the  property  attached  shall 
have  passed  out  of  his  hands  before  execution  on  the  judg^ 
ment  without  being  sold  or  converted  into  money.    Where 
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the  flame  penson  who  was  the  sheriff  when  the  attachment 
was  issued,  and  who  executed  it,  continues  to  be  the  sheriff  of 
the  same  county  when  the  execution  upon  the  judgment  is 
issued,  the  proceedings  are  sufficiently  plain  and  simple.  But 
in  this  case,  the  defendant  had  ceased  to  be  sheriff,  by  the  ex- 
piration of  his  term  of  office,  before  the  plaintiff  obtained  his 
judgment  against  Minier,  and  consequently  before  any  execu- 
tion in  an  ordinary  case  could  be  properly  delivered  to  him  to 
be  executed.  And  the  question  arises — ^to  whom  should  the 
execution  have  been  directed  and  delivered ;  whether  to  the 
defendant  or  his  successor  in  office ;  and  also,  what  kind  of  an 
«xeGUtion  was  proper.  The  code  has  made  no  express  pro- 
vision for  such  a  case.  But  it  has  declared  that  ^^  until  other- 
wise provided  by  the  legislature,  the  existing  provisions  of 
law,  not  in  conflict  with  this  chapter,  relating  to  executions 
and  their  incidents,  the  property  liable  to  sale  on  execution, 
the  sale  and  redemption  thereof,  the  powers  and  rights  of  offi- 
cers, their  duties  thereon,  and  the  proceedings  to  enforce  those 
duties,  and  the  liability  of  their  sureties,  shall  apply  to  the 
executions  prescribed  by  this  chapter."    (§  291.) ' 

An  attachment  issued  in  pursuance  of  chapter  4  of  title  7  of 
the  2d  part  of  the  code  is  more  in  the  nature  of  the  former 
writ  i^  fieri  facias^  as  to  its  object  and  effect,  than  of  any 
other  common  law  writ.  It  is  in  effect  an  initiatory  execution 
against  the  defendant's  property  before  judgment,  and  issued 
in  anticipation  thereof.  But  the  sheriff  cannot  do  any  thing 
by  virtue  of  it  in  regard  to  the  defendant's  property,  except  to 
take  the  property  into  his  possession  and  keep  it  until  an  exe- 
cution comes.  He  cannot  sell  property  by  virtue  of  the  attach- 
ment. He  can  only  sell  under  an  order  of  the  judge  who  issued  it. 
When  the  execution  comes  he  does  not  levy,  for  that  has  al- 
ready been  done  by  authority  of  the  attachment  So  that  the 
attachment  and  execution,  together,  contain  the  same  and  no 
more  authority  or  force  than  a  common  writ  o£  fieri  facicu. 

It  is  contended  by  the  plaintiff's  counsel  that  the  new  sheriff 
could  seU,  by  virtue  of  the  execution  delivered  to  him,  the 
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attached  property  in  the  hands  of  the  defendant^  and  that  it 
was  the  duty  of  the  latter  to  deliyer  up  the  property  to  the 
former  for  that  purpose.  But  to  this,  it  seems  to  me,  there 
are  insuperable  objections.  In  the  first  place,  the  execution 
was  a  general  one^  issued  according  to  the  provisions  of  the 
code,  and  authorized  the  new  sheriff  to  make  the  mon^  out 
of  the  defendant's  property  generally.  It  should  have  required, 
even  in  case  there  had  been  no  change  in  the  incumbent  of  the 
office  of  sheriff,  that  the  money  be  made,  in  the  first  place,  of 
the  attached  property,  and  to  have  provided  for  the  collecting 
of  only  the  balance  due  upon  the  judgment,  agreeably  to  the 
2d  subdivision  of  §  237,  in  case  any  thing  should  be,  or  should 
have  been,  paid  as  provided  by  subdivision  one  of  the  same 
section.  In  the  next  place,  if  it  was  properly  directed  to  the 
new  sheriff,  it  should  have  recited  the  attachment  and  pro- 
ceedings under  it>  and  required  the  money  to  be  made  out  of 
the  attached  property,  if  that  prop^iy  could  be  found.  It 
could  not,  I  apprehend,  go  against  the  defendant's  property 
generally  until  the  attached  property,  or  its  proceeds,  had  in 
some  way  been  all  applied  on  the  judgment,  or  accounted  for. 
But  it  seems  to  me  the  execution  should  have  been  a  special 
one  directed  to  the  defendant  as  late  or  former  sheriff,  recit- 
ing the  attachment,  the  taking  of  the  property  thereon,  and 
requiring  a  sale  of  that  property.  If  the  property  attached^ 
or  any  part  of  it,  had  passed  out  of  the  defendant's  hands 
after  he  had  seobsed  it  under  the  attachment,  he  would  proba- 
bly be  accountable  for  its  value  upon  similar  principles  to 
those  on  which  a  sheriff  would  be  accountable  for  property 
taken  upon  an  ordinary  execution.  The  plaintiff,  as  before 
remarked,  would  have  no  right  to  go  against  the  property  of 
Minier  generally  until  the  attached  property  had  all  been  ap- 
plied. By  the  common  law^  if  the  sheriff  returned  to  Ajieri 
facicMf  that  he  had  taken  goods,  which  remained  in  his  hands 
for  want  of  buyers,  the  plaintiff  might  sue  out  a  writ  of  ven- 
ditioni eocpowasy  reciting  the  former  writ  and  return,  and  com- 
manding the  sheriff  to  expose  the  goods  for  sale  and,  have  the 
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money  in  court  at  the  return  of  it.  (2TidceaPr.9M.)  And 
it  seems  that  a  venditioni  exponas  might  be  directed  to  the 
new  sheriff  where  the  old  one  had  retomed  that  he  had  taken 
goods  which  remained  in  his  hands  for  want  of  bnjers.  {Id. 
MildinayY.8mithy2Saund.B.343j  and  notes.)  But  the  more 
nsual  way  of  proceeding  in  such  case  was  by  writ  ^i  distringas 
to  the  new  sheriff,  commanding  him  to  distrain  the  old  one 
till  he  shonld  sell  the  goods,  &a    (7d) 

There  cannot  be  found  among  the  common  law  writs,  one 
which  is  perfectly  adapted  to  the  present  case ;  for,  while  the 
writ  ot  venditioni  eayponas  might  go  to  the  new  sheriff  in  a  case 
where  the  sheriff  who  made  the  levy  was  out  of  office,  yet  it 
was  always  in  a  case  where  the  old  sheriff  had  all  needful  au- 
thority to  sell,  &c. ;  and  where  a  distringas  was  awarded  to 
the  new  sheriff  it  was  in  a  case  where  the  old  one  was  supposed 
to  be  in  default,  and  its  office  was  to  set  him  in  motion,  &a 
{Tidas  App.  cA.  41,  §  67,  p.  274,  Cainaf  N.  T.  ed.  0/I8O8.) 

In  the  case  before  us  the  old  sheriff,  (the  defimdant,)  has 
never  had  in  his  hands,  or  in  any  way  been  vested  with  any 
authority  to  sell,  the  goods  in  question.  Although  there  is 
no  express  provision  in  our  statutes  for  this  particular  case,  I 
think  it  is  tairlj  to  be  implied  from  §  237  of  the  code,  in  con- 
nection with  the  revised  statutes,  thatthe  execution,  in  a  case 
like  the  present,  should  be  directed  and  delivered  to  the  indi-* 
vidual  who  was  sheriff  when  the  attachment  was  issued,  and 
who  attached  the  property,  and  that  it  should  be  directed  to 
bim  as  late  sheriff,  &c.  By  the  section  last  referred  to  it  is 
provided  that  in  case  judgment  be  entered  for  the  plaintiff  the 
sheriff  shall  satisfy  the  same  otU  of  the  property  aUached  by 
himy  &o.  The  section  then  proceeds,  in  four  subdivisions,  to 
direct  the  manner  in  which  the  satisfaction  is  to  be  made.  By 
the  first,  he  is  required  to  pay  over  moneys  in  his  hands  th9 
proceeds  of  sales  of  perishable  property,  &c.  and  of  collection^ 
of  debts,  &c.  By  the  second  he  is  directed,  in  case  a  balance 
remains  due  andean  execution  shall  have  been  issued,  to  sell, 
under  the  execution,  so  much  of  the  attached  property,  &c.  as 
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may  be  neoessary  &c.,  if  enottghfor  tiuit  purpose  shM  remain 
in  his  handsy  &c. 

These  provisions,  it  seems  to  me,  contemplate  a  sale  of  the 
attached  property,  by  the  sheriff  who  took  it  nnder  the  attach- 
ment, and  by  no  one  else. 

The  revised  statutes  provide  particularly  for  the  case  of  an 
outgoing  and  incoming  sheriff.  (2  B.  S.  438,  9,  §§  67  to  74 
induHve.)  The  old  sheriff  shall  deliver  among  other  things 
to  his  successor,  ^'all  executions,  attachments  and  final  pro- 
cess, ichenia  16b  hsLadS)  except  mchca  the  said  farmer  sher^ 
shall  have  executed,  or  shaU  have  begun  to  executcy  by  the 
collection  of  money  thereon,  or  by  a  levy  on  property  in  pur-- 
suance  thereof."    (§  69,  subd.  5.) 

Thero  is  no  statute  or  other  law,  that  I  am  aware  of,  author- 
ising or  requiring  an  outgoing  sheriff  to  deliver  to  his  successor 
property  taken  by  the  former  by  virtue  of  any  process  what- 
ever«  And  the  law  seems  to  contemplatetihat  whatever  offi- 
cial acts  remain  to  be  done  or  executed  in  relation  to  such 
property  must  be  done  and  completed  by  the  same  person  who 
took  it — whose  official  powers  for  such  purposes  were  intended 
to  be  preserved  by  §  71j  on  page  439  of  the  revised  statutes, 
above  referred  to. 

K  the  forgoing  views  are  correct,  the  plaintiff  entirelyfiul- 
ed  in  making  out  a  cause  of  action  against  the  defendant.  The 
execution  offered  to  L.  A.  Jones,  who  had  been  a  deputy  of 
the  defendant  while  his  term  of  office  of  sheriff  continued,  was 
directed  generally  ^^  to  the  sheriff  of  the  county  of  Steuben," 
and  was  in  the  common  form  of  an  execution  against  the 
]m>perty  of  the  defendant  generally,  as  upon  an  ordinary  judg- 
ment in  an  action  for  money.  In  my  opinion  neither  the  de- 
fendant nor  Jones  his  deputy  was  bound  to  receive  it,  or  had 
any  right  to  execute  it.  The  defendant  could  not  be  placed  in 
de&ult  in  relation  to  the  property  seized  by  virtue  of  the  at- 
tachment, until  a  proper  execution  was  put  in  his  hands  for 
that  purposa  He  could  not  sell  it  until  the  proper  execution 
was  delivered  to  him.    He  was  not  bound  to  deliver  the  prop- 


OAYUGA-JUNE,  1868.  478 


McKay  v.  Harrower. 


erty  to  the  new  sheriff  to  he  sold  on  the  execution  deliveted 
to  him^  and  would  not  have  been  hound  to  deliver  it  to  the 
new  sheriff  on  any  execution  or  process  which  could  have  heen 
issued  on  the  judgment  against  Minier. 

The  offer  of  the  plaintiff,  at  the  trial,  to  prove  that  the  dep- 
uty of  the  defendant  was  requested  to  attach  the  interest  of 
Minier  in  the  real  estate  occupied  by  him,  was  properly  over- 
ruled. The  attachment  recited  a  debt  due  from  Minier  of 
$200.02,  and  the  return  shows  a  levy  on  personal  property  to 
the  value  of  $466.50.  That  would  seem  to  have  been  a  rea- 
sonable amount,  and  to  have  gone  beyond  it  would  have  been 
prima  facie  oppressive.  Besides,  the  adequacy  of  the  extent 
of  the  levy  is  to  be  tooertained  by  the  result  of  the  sale. 
(Bansom  v.  Haicotty  18  Barb.  56,  and  authorities  there  cited.) 

The  plaintiff  offered  to  prove  upon  the  trial  that  the  prop- 
erty attached  by  Jones,  the  defendant's  deputy,  was  gone  and 
was  beyond  his  reach,  and  that  the  same  had  been  taken  away 
with  his  knowledge  and  consent ;  and  that  by  the  n^lect  of 
said  Jones,  the  property  was  lost  to  the  plaintiff  and  could 
not  be  applied  in  satisfaction  of  his  claim.  This  evidence,  on 
objection  by  the  defendant's  counsel,  was  rejected  by  the  court, 
and  the  plaintiff's  coimsel  excepted. 

The  plaintiff  was  not  in  a  condition  to  demand  the  produc- 
tion of  the  attached  property.  No  execution  had  been  directed 
and  delivered  to  the  defendant,  nor  any  issued  upon  which  the 
attached  property  could  be  sold.  The  plaintiff  was  aJiead  of 
his  time  in  demanding  the  attached  property  before  he  had 
issued  the  proper  execution  upon  which  it  could  be  sold  in 
satisfaction  .of  the  judgment ;  and  had  no  more  right  to  med- 
dle with  it  than  a  stranger.  The  justice  therefore  properly 
overruled  the  offer. 

For  the  foregoing  reasons  we  are  of  the  opinion  that  the 
plaintiff  was  properly  nonsuited,  and  that  the  rulings  at  the 
trial  were  all  correct.  New  trial  denied. 

[Oatvoa  Obkxbal  Tbbm,  June  7,  1868.  WeUes,  SmiUh  and  Johnson^ 
Justioefl.] 
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Where  a  bill  of  exchange  was  drawn  by  L.  B.  G.  npon  H.  A  H.,  and  was  also 
signed  by  J.  G.  as  surety,  and  subsequentiy  by  the  plaintiff  as  snrety  for 
J.  G.,  and  was  accepted  by  the  drawers,  and  paAd  by  them  at  matority, 
without  ftands ;  BM  that  the  plaintiff  and  J.  G.  occupied  the  same  relation, 
and  were  nnder  the  same  liabilities  to  the  acceptors,  as  L.  B.  G.  the  princi- 
pal drawer,  and  were  each  liable  to  the  acceptors  for  the  amount  of  the 
draft ;  and  the  plaintiff  having  paid  to  the  acceptors  a  certain  amount  to 
take  up  the  draft,  it  was  farther  hdd  that  he,  as  the  surety  of  the  defend- 
ant, had  the  right  to  call  on  him  to  reiftmd  what  he  had  thus  paid. 

JSM  cUio,  that  the  fiict  that  the  plaintiff  had  put  his  name  to  the  bill  as  surety 
for  the  defendant  without  the  request  or  knowledge  of  the  latter,  could 
make  no  difference  in  respect  to  the  defendant's  liability  to  reimburse  the 
plaintiS 

npHE  complamt  in  this  action  contained  two  counts.  The 
X  first  coont  stated  that  on  the  2l8t  day  of  September,1850, 
the  defendant  made  a  draft  which  the  plaintiff  signed  as 
surety  for  him,  of  which  the  following  is  a  copy : 

"  Bochester,  Sept.  2l8t,  1850. 
Two  months  after  date  please  pay  to  the  order  of  Balph 
Lester,  Esq.  two  thousand  dollars  for  value  received,  and 
charge  the  same  to  the  account  of  your  ohedient  servant, 

L.  B.  Gablinghouse.    . 
J.  Gablinghouse,  surety. 
Geo.  Wbight,  surety  for  the 
above  surety. 
To  Hicks  &  Hathaway,  Boston.'' 

And  for  value  received  and  in  the  due  course  of  business  de~ 
livered  the  same  to  said  Balph  Lester,  who  indorsed  the  same, 
and  for  value  received  ordered  the  moneys  thereon  to  be  paid 
to  C.  P.  Bissell,  cashier ;  that  the  said  draft  was  duly  accepted 
and  paid  to  the  holder  thereof  by  the  said  Hicks  &  Hathaway, 
and  that  at  the  maturity  of  the  same,  the  plaintiff  paid  the 
amount  thereof  to  the  said  Hicks  &  Hathaway ;  that  said 
draft  was  not  drawn  upon  funds  in  the  hands  of  said  Hicks  & 
Hathaway,  but  was  accepted  by  them  as  a  loan  upon  the 
credit  of  the  same,  atid  that  by  the  'payment  of  the  same  on 
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the  part  of  the  plamtijff  as  aforesaid,  the  defendant  became 
liable  to  pay  and  refund  the  amount  of  said  draft,  principal 
and  interest,  of  which  he  had  notice. 

The  second  count  stated  that  on  the  20th  of  March,  1852, 
the  plaintiff  paid  the  sum  of  $2044.31,  as  the  surety  for  the 
defendant  and  at  his  request  and  in  and  about  his  business, 
whereby  the  defendant  became  indebted  to  the  plaintiff  in  the 
sum  last  mentioned.  The  complaint,  after  alleging  the  non- 
paym^it  of  said  sums  of  money,  concluded  with  a  demand  Of 
judgment  for  $2044.31,  with  interest  from  March  20, 1852, 
besides  costs.  The  defendant's  answer  was  a  general  denial 
of  each  and  every  all^ation  in  the  complaint 

The  action  was  tried  at  the  Ontario  circuit,  in  November, 
1856,  before  Mr.  Justice  Smith  and  a  jury.  The  counsel  for 
the  plaintiff  in  opening  the  case,  stated  that  the  action  was 
brought  by  the  plaintiff  to  recover  of  the  defendant  the  amount 
paid  upon  a  certain  bill  of  exchange  upon  the  following  state 
of  j&cts :  In  the  year  1850  Leman  B.  Garlinghouse  was  en- 
gaged in  the  purchase  of  wheat  and  the  manu&cture  of  flour, 
at  HopeweU,  which  he  consigned  to  the  house  of  Hicks  & 
Hathaway  of  Boston,  for  sale  on  commission,  and  was  in  the 
habit  of  drawing  his  drafts  on  Hicks  &  Hathaway  in  the  course 
of  their  business.  That  on  the  2l8t  day  of  September,  1851, 
Leman  B.  Garlinghouse  made  his  draft  on  Hicks  &  Hathaway, 
payable  to  the  order  of  Balph  Lester,  two  months  after  date, 
for  $2000,  a  copy  of  which  draft  was  set  forth  in  the  com- 
plaint. That  the  defendant  Joseph  Garlinghouse  signed  the 
draft  as  surety,  and  afterwards,  and  before  the  same  was  nego- 
tiated, the  plaintiff,  without  the  knowledge  or  privity  of  the 
defendant,  signed  the  draft  as  surety  for  the  surety.  That  the 
drawer,  L.  B.  Garlinghouse,  took  the  draft  to  Mr.  Lester  and 
negotiated  it,  receiving  the  proceeds  of  the  draft  from  Lester. 
The  draft  went  forward  to  Hicks  &  Hathaway,  was  accepted 
by  them,  and  at  its  maturity  was  paid  by  them.  That  at  the 
time  of  the  acceptance  and  payment  of  the  draft,  Hicks  & 
Hathaway  had  no  funds  of  Leman  B.  Garlinghouse  in  their 
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hands,  and  the  same  was  accepted  under  an  agreement  between 
Hicks  &  Hathaway  and  said  Leman  B.  Garlinghonsa  Snb- 
sequently,  the  plaintiff  paid  to  fficks  &  Hathaway  the  snm  of 
$1720.70  and  took  up  the  draft,  and  he  brought  the  action  to 
recover  the  amount  so  paid,  with  interest 

The  defendant's  counsel  thereupon  moved  the  court  that 
the  plaintiff  be  nonsuited  upon  the  following  grounds : 

First.  That  the  plaintiff  could  not  recover  upon  the  first 
count  of  the  complaint,  for  the  reason  that  the  acceptance  and 
payment  of  the  draft  by  the  drawees  extinguished  the  liability 
of  the  plaintiff  and  defendant  upon  the  draft.  Second.  That 
the  contract  of  the  defendant  upon  the  draft  was  dis* 
diarged,  and  his  liability  ended,  by  the  acceptance  and  pay- 
ment of  the  draft  by  the  drawees.  Third.  That  the  subse- 
quent payment  of  the  money  to  Hicks  &  Hathaway,  by  the 
plaintiff,  did  not  raise  any  liability  of  the  defendant  to  the 
plaintiff  upon  the  draft.  Fourth.  That  the  plaintiff  could  not 
recover  upon  the  second  count  in  the'complaint,  as  the  money 
paid  by  the  plaintiff  to  Hicks  &  Hathaway  was  not  paid  at 
the  request  of  the  ddTendant,  nor  as  the  surety  of  the  defend- 
ant. That  there  was  no  contract  between  the  plaintiff  and 
the  defendant 

The  court  denied  the  motion  of  the  defendant  for  a  non- 
suit, to  which  the  defendant's  counsel  excepted.  The  defend- 
ant's counsel  then  admitted  the  facts  to  be  as  stated  by  the 
counsel  for  the  plaintiff  in  his  opening,  and  the  plaintiff's 
counsel  claimed  that  he  was  entitled  to  recover  the  whole 
amount  paid  by  the  plaintiff  to  Hicks  &  Hathaway ;  or,  if 
not,  then  that  he  was  entitied  to  recover  the  one-half  of  such 
amount  paid  by  him,  as  the  contributive  share  of  the  defend- 
ant as  co-surety  with  the  plaintiff ;  to  each  of  which  claims 
the  defendant's  counsel  objected,  upon  the  same  grounds  stated 
on  the  motion  for  a  nonsuit  The  court  thereupon  directed 
the  jury  to  find  a  verdict  for  the  plaintiff  for  the  sum  of  $2274, 
being  the  amount  paid  by  the  plaintiff  to  Hicks  &  ^athawayy 
with  interest    To  which  direction  of  the  court  the  de£md- 
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ant's  counsel  duly  excepted.  The  joty^  under  such  direction 
of  the  court,  rendered  a  verdict  for  the.  plaintiff  for  $2274. 
The  court  allowed  the  plaintiff  to  enter  judgment  upon  the 
verdict,  with  a  stay  of  all  proceedings  thereon  until  the  decis- 
ion of  the  court  at  general  term,  on  the  case  to  be  made.  The 
plaintiff  thereupon  entered  and  perfected  judgment  upon  the 
verdict,  from  which  the  defendant  appealed. 

H.  0.  Cheaebro,  for  the  appellant. 

J.  0.  Smith f  for  the  respondent. 

By  the  Court,  Welles,  J.  The  general  principle  of  law, 
that  the  acceptor  of  a  bill  oi^  exchange  stands  in  the  same  re- 
lation to  the  drawer  that  the  maker  of  a  promissory  note  does 
to  the  payee  and  indorser,  is  too  weU  settled  to  require  any 
authority  to  prove  it.  The  acceptance  is  prima  fade  evidence 
of  funds  in  the  hands  of  the  drawee,  and  payment  by  him  dis- 
charges the  obligation  and  cancels  the  security.  It  is  equally 
well  settled  that  where  the  drawee  accepts  and  pays  without 
funds  of  the  drawer  in  his  hands,  although  an  action  may  not 
be  maintained  directly  upon  the  bill,  yet  the  drawer  is  liable 
to  the  acceptor  as  for  money  paid  for  him  at  his  request.  The 
bill  in  such  case  is  not  the  foundation  of  the  action,  but  is 
good  evidence  that  the  money  was  paid  ai  the  request  of  the 
drawer.    So  far,  I  believe,  the  cases  all  substantially  agree. 

In  the  caaeotOrtjffUh  and  others  v.  Beed  and  Dixsony  (21 
Wend.  502,)  this  doctrine  of  the  liability  of  the  drawer,  in 
case  of  acceptance  and  payment  by  the  drawee  without  funds, 
was  held  by  the  supreme  court  not  to  apply  to  a  person  who 
signed  the  bill  as  surety  for  the  principal  drawer,  and  that 
such  surety  for  the  drawer  entered  into  no  obligation  whatever 
to  the  aceeptor ;  that  his  liability  was  confined  to  the  payee, 
indorsee  or  holder,  and  that  when  the  bill  was  accepted  and 
paid,  his  liability  was  at  an  end,  whether  the  acceptor  paid 
Pftih  or  without  funds.    The  case  of  Qr^h  v.  Beed  and  Dtx- 
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«w  was  soon  followed  by  that  of  Buy  dam  and  others  v.  JFe«f- 
folly  (4  HUly  211,)  where  the  same  doctrine  was  held  hj  the 
supreme  court  in  discharge  of  a  surety  drawer.  According  to 
these  cases,  the  defendant,  in  the  present  case,  under  the  facts 
admitted,  would  be  exonerated.  In  both  the  cases  referred 
to,  the  drawees  had  accepted  and  paid  the  bills  without  funds, 
and  it  was  held  by  the  supreme  court  that  such  payment  by 
the  drawees  discharged  the  surety  drawers  from  all  the  liability 
which  they  incurred  by  signing  the  bills,  solely  on  the  ground 
of  their  having  signed  them  as  surety  for  the  principal  drawers, 
with  the  knowledge  of  the  drawees  at  the  time  they  accepted 
the  bills.  According  to  the  principles  enunciated  in  these 
cases,  this  defendant,  under  the  facts  admitted,  would  be  re- 
leased. His  character  as  surety  for  the  principal  drawer  ap- 
peared on  the  face  of  the  bill  at  the  time  of  its  acceptance  by 
the  drawee.  And  as  the  plaintiff  stood  in  the  same  light  and 
his  character  of  surety  was  equally  apparent,  the  payment  by 
him  to  the  drawees  was  voluntary  and  the  defendant  is  not 
affected  by  it. 

But  the  case  last  referred  to,  of  Suydam  v.  WestfaUj  was 
afterwards  taken  to  the  court  for  the  correction  of  errors,  where 
the  judgment  was  reversed,  (2  Denio^  205,)  that  court  holding, 
in  substance,  that  a  surety  drawer  occupied  the  same  relation 
and  was  under  the  same  liabilities  in  all  respects  to  the  ac- 
oeptor,  and  all  other  parties  to  the  bill  as  the  principal  drawer 
sustained,  and  that  where  the  acceptor  pays  without  funds, 
the  surety,  as  well  as  the  principal  drawer,  is  liable  to  him  to 
refund,  on  the  ground  that  the  payment  was  at  the  request  of 
the  drawers,  sureties  as  well  as  principals ;  and  that  the  law 
implies  a  promise  by  them  all,  in  such  case,  to  indemnify  the 
acceptor.  This  decision  of  the  court  of  last  resort  is  in  point 
in  the  present  case,  and  settles  the  liability  of  the  surety 
drawers  of  the  bill  in  question.  We  are  not  at  liberty  to  dis- 
regard its  authority,  but  are  bound  to  receive  it  as  the  law 
governing  the  principal  question  before  us. 

The  plaintiff  and  defendant  thus  being  each  liable  to  Hicks 
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&  Hathaway  for  the  amount  of  the  draft,  the  plamti£f  has  paid 
them  a  certain  amomit  to  take  it  up,  and  has  canceled  the  lia- 
bility of  all  the  drawers  to  the  acceptor ;  Sind  as  his  liability 
was  that  of  surety  for  the  defendant  he  has  the  right  to  call  on 
him  to  refund  what  he  has  thus  paid.  The  fact  that  the 
plaintiff  put  his  name  to  the  bill  as  surety  for  the  defendant 
without  the  request  or  knowledge  of  the  latter,  can  make  no 
difference.  He  was  nevertheless  liable  to  the  acceptor ;  and  a 
compulsory  payment,  or  a  payment  without  action,  of  a  legal 
liability  is  equivalent  to  a  payment  by  request,  in  a  case  where 
a  request  by  the  person  to  be  benefited  by  the  payment,  or 
who  is  legally  discharged  from  an  obligation  by  such  payment, 
is  necessary  to  render  the  person  thus  benefited  or  discharged 
liable  to  an  action  for  the  amount  paid.  Upon  payment  of 
the  draft  by  the  acceptor,  in  this  case,  the  defendant  was  ab- 
solutely liable  to  him  for  the  amount  of  the  bill,  with  the 
right  to  look  at  once  to  the  principal  drawer  for  the  amount 
paid  by  him  in  discharge  of  his  obligation  to  the  acceptor ; 
but  with  no  right  over  against  the  plaintiff  So  the  plaintiff 
was  in  like  manner  liable  to  the  acceptor  upon  payment  of  the 
bill  by  the  latter,  with  the  right  to  call  on  the  defendant  for 
whatever  he  has  paid  in  discharge  of  his  liability  to  the 
acceptor.  Hence  it  is  laid  down  that  where  one  is  compelled 
to  do  for  another  what  that  other  should  do  and  was  com- 
pellable to  do,  the  law  implies  not  only  a  previous  request 
that  the  thing  should  be  done,  but  a  promise  to  compensate 
for  doing  it.     (1  Parsons  on  Oowtracta^  392.) 

We  are  of  the  opinion,  therefore,  that  there  was  no  error 
committed  at  the  circuity  and  that  the  judgment  should  be 
affirmed. 

[CiTireA  GniBSAL  Tnic,  Jane  7,  1868.  F«2Zef,  SmUk  and  Johuon^ 
JnstioMj 
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Where  a  married  woman  purchases  property  on  her  personal  credit,  the  title 
becomes  vested  in  her  husband,  and  the  property  is  liable  to  be  taken  on 
execution  for  his  debts. 

Where  a  married  woman  purchased  a  horse,  in  her  own  name,  giring  her  indi- 
yidual  notes  for  the  prioe,  and  the  husband  immediately  took  the  horse  into 
his  possession  and  used  him  in  his  own  business  for  about  a  year ;  Hdd  that 
this  was  prima  facie  evidence  of  a  purchase  by  him ;  which  would  not  be 
rebutted  by  evidence  of  the  purchase  by  the  wife  in  her  own  name,  upon 
her  personal  individual  credit;  unless  it  was  also  made  to  appear  that  sha 
had  separate  property  which,  upon  the  purchase,  she  charged  with  the  pay- 
ment of  the  purchase  price ;  and  that  the  vendor  gave  her  the  credit  XE^oa 
the  faith  of  that  arrangement. 

In  an  action  to  recover  the  possession  of  personal  property,  where  the  prop- 
erty has  been  delivered  to  the  plidntiff,  and  the  defendant,  In  his  an- 
swer, claims  a  return  thereof,  if  the  verdict  is  for  the  defendant,  the  plain- 
tiff has  a  right  to  return  the  property  instead  of  paying  the  value  of  it ; 
which  can  only  be  required  of  him  in  case  a  return  cannot  be  had.  And  it 
is  his  right  to  have  the  damages  for  the  taking  and  withholding  of  the  prc^ 
erty  assessed.    The  judgment  should  be  accordingly. 

The  defendant  has  not  the  right  to  a  judgment  for  the  value  of  the  property, 
or  the  return  thereof,  as  he  shall  elect.  The  jury  should  be  instructed  to 
iSnd  for  the  defendant  generally,  and  to  assess  the  value  of  the  property,  to- 
gether with  the  damages  for  the  taking  and  withholding  thereol 

rllS  action  was  commenced  October  IStli,  1856,  to  recover 
the  poBseBsion  of  a  certain  bay  horsd  which  the  complaint 
alleged  belonged  to  the  plaintiff,  and  which  the  defendant 
wrongfully  detained  in  his  possession.  The  defendant  in  his 
answer  denied  each  and  every  all^ation  of  the  complaint ; 
and  for  a  second  defense  set  np  a  judgment  in  the  supreme  court 
in  favor  of  one  Veley,  against  John  W.  Lockwood,  for  $774.10^ 
entered  and  docketed  in  the  office  of  the  derk  of  the  county 
of  Steuben,  August  26, 1856,and  an  execution  issued  thereon 
to  the  sheriff  of  the  same  county,  by  virtue  of  which  the  said 
sheriff  levied  upon  and  sold  the  horse  in  question ;  which  at 
the  time  of  the  levy  was  the  property  of  said  Lockwood.  That 
at  the  sale  of  the  horse  by  said  sheriff,  the  defendant  was  the 
purchaser,  and  that  he  is,  and  at  the  time  of  the  commence- 
ment of  this  action  was,  the  lawful  owner  of  the  said  horse. 
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The  canse  was  tried  before  Johnson^  justice,  and  a  jury,  at 
the  circuit  court  held  in  Steuben  county  in  March^  1857.  On 
the  trial  the  plaintiff  proved  that  the  horse  in  question  was 
owned  by  Jonathan  Lockwood,  a  brother  of  John  W.  Lock- 
wood,  on  and  previous  to  October  7th,  1855.  That  being 
such  owner,  the  said  Jonathan  Lockwood  sold  the  said  horse 
on  the  day  last  mentioned,  to  Nancy  Lockwood,  the  wife  of 
the  said  John  W.  Lockwood.  That  on  the  purchase  of  said 
horse  by  said  Nancy  Lockwood,  she  gave  to  the  said  Jonathan 
Lockwood  her  two  promissory  notes  as  sole  maker,  one  for  $50 
and  one  for  $90 — ^the  purchase  price  being  $140.  That  the 
horse  was  used  by  her  husband,  the  said  John  W.  Lockwood, 
together  with  a  gray  horse  of  his  own,  in  a  team,  down  to  the 
time  of  the  levy  and  sale  hereafter  mentioned,  in  his  ordinary 
business.  That  the  said  John  W.  Lockwood  and  Nancy  his 
wife  were  married  before  the  year  1848.  That  a  day  or  two 
before  the  sale  of  the  horse  by  the  sheriff,  the  said  Nancy  Lock- 
wood  sold  the  horse  in  question  to  the  plaintiff  for  $135,  for 
which  the  plaintiff  gave  her  his  promissory  note.  That  at  the 
tune  of  the  sale  of  the  horse  to  the  plaintiff,  the  horse  was  in 
a  bam  occupied  by  the  said  John  W.  Lockwood.  The  plain- 
tiff is  a  brother  of  the  said  Nancy  Lockwood.  The  value  of 
the  horse  was  admitted  to  be  $150.  The  plaintiff,  after  hav- 
ing proved  a  demand  of  the  horse  of  the  defendant,  and  his 
refusal  to  deliver  him,  rested.  The  defendant  then  gave  in 
evidence  the  judgment  and  execution  in  &vor  of  Yeley  against 
John  W.  Lockwood,  as  stated  in  the  answer ;  and  proved  that 
by  virtue  of  the  execution  a  deputy  of  the  sheriff  of  Steuben 
county  levied  upon  a  span  of  horses,  and  harness,  and  a  lum- 
ber wagon,  on  the  25th  day  of  September,  1856.  The  bay 
horse  in  question  was  one  of  the  span.  That  he  duly  adver- 
tised the.  property  levied  upon,  and  sold  the  same  on  the  13th 
day  of  October,  1856,  by  virtue  of  the  said  execution.  That 
at  the  sale  the  defendant  bid  off  the  horse  in  question  and 
took  him  away.    That  the  plaintiff  was  present  at  and  for- 
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.  bade  the  sale  by  the  deputy  sherij?^  the  defendant  being  present 
at  the  same  time. 

The  evidence  being  closed,  the  justice  decided  that  the  pur- 
chase of  the  horse  by  the  wife  of  John  W.  Lockwood  on  her 
personal  credit  vested  the  title  of  the  property  in  her  husband, 
and  it  was  therefore  liable  to  be  taken  on  execution  for  his 
debt.  That  the  defendant  was  entitled  to  judgment  for  the 
value  of  the  horse,  or  the  return  thereof,  as  he  should  elect 
The  defendant  thereupon  elected  to  take  judgment  for  the 
value  of  the  horse.  The  justice  then  directed  the  jury  to  assess 
the  value  of  the  property,  and  render  a  verdict  for  the  defend- 
ant for  the  value  thereof.  To  which  ruling  and  decision  the 
plaintiff's  counsel  excepted.  The  jury  thereupon  assessed  the 
value  of  the  property  at  $150,  and  rendered  their  verdict,  by 
which  they  found  for  the  defendant  the  sum  of  $150.  The 
plaintiff  now  moved  for  a  new  tried,  on  a  bill  of  exceptions, 
which  was  ordered  to  be  heard  at  the  general  term,  in  the  first 
instance. 

.   Clark  Bdlj  for  the  plaintiff, 

B.  Bennett^  for  the  defendant 

By  the  Cowtj  Wkllks,  J.  We  think  the  ruling  of  the 
justice  brfore  whom  the  action  was  tried  was  correct,  that  the 
purchase  of  the  horse  by  the  wife  of  John  W.  Lockwood  on  her 
personal  credit,  vested  the  title  of  the  property  in  the  husband, 
and  that  it  was  therefore  liable  to  be  taken  on  execution 
against  him  for  his  debt  Upon  the  purchase  by  her,  the  horse 
went  into  the  possession  of  her  husband,  and  was  used  by  him 
in  his  ordinary  business,  down  to  the  time  of  the  levy  and  sale 
under  the  execution  against  her  husband,  and  until  it  was 
purchased  at  the  sheriff's  sale  by  the  defendant,  a  period 
of  about  a  year.  There  is  nothing  in  the  case  tending  to 
show  that  the  wife  of  John  W.  Lockwood  had,  or  owned,  any 
separate  estate,  or,  if  she  owned  any,  that  she  ever  agree4  or 
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intended  to  charge  it  with  the  purohaee  prioe  of  the  horse. 
Her  services^  talents  and  capacity  for  business,  and  credit,  all 
belonged  to  her  husband,  and  the  person  from  whom  she  pur- 
chased the  horse,  and  to  whom  she  gave  the  notes,  must  be 
deemed  to  have  relied  upon  one  or  all  of  these  for  payment,  or 
upon  his  legal  claim  against  her  husband,  as  upon  a  sale  to 
him  of  the  horse.  Possibly  his  reliance  was  upon  all  these 
considerations  together.  Be  that  as  it  may,  all  that  he  could 
by  possibility,  in  any  event,  expect  in  payment,  must  of  neces- 
sity come  from  what  belonged  to  the  husband.  The  wife, 
under  the  circumstances  of  this  case,  is  to  be  regarded  as  hav- 
ing purchased  the  horse  as  agent  for  her  husband ;  and  al- 
though he  cannot  be  made  liable,  directly,  upon  the  notes 
given  by  her,  we  entertain  no  doubt  of  his  liability  to  the 
vendor  for  the  value  of  the  horse,  as  upon  a  sale  thereof  to 
himself.  Immediately  upon  the  purchase,  he  took  the  horse 
into  his  possession  and  used  him  in  his  own  business  until  the 
horse  was  taken  on  the  execution.  This  would  be  prima/acie 
evidence  of  a  purchase  by  him,  which  would  not  be  rebutted 
by  evidence  of  the  purchase  by  the  wife  in  her  own  name  upon 
her  personal  individual  credit;  unless  it  was  also  made  to 
appear  that  she  had  separate  property,  which  upon  the  pur- 
chase she  charged  with  the  payment  of  the  purchase  price,  and 
that  the  vendor  gave  her  the  credit  upon  the  faith  of  such  ar- 
rangement. The  case  is  not  distinguishable  in  principle,  in 
this  respect,  from  Lovett  v.  Robinson  and  another,  (7  How. 
Pr.  Rep.  105,)  which  we  think  presents  a  correct  view  of  the 
law  on  the  subject.  And  we  can  discover  nothing  in  any  of 
the  authorities  cited  by  the  plaintiff's  counsel  at  variance 
with  that  case. 

We  think,  however,  that  the  learned  justice  fell  into  an  error 
in  holding  that  the  defendant  was  entitled  to  a  judgment  for 
the  value  of  the  horse,  or  the  return  thereof,  at  his  election ;  and 
after  the  defendant  had  elected  to  take  judgment  for  the  value 
of  the  horse,  in  drrectiug  the  jury  to  render  a  verdict  for  the 
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defendant  for  the  value  of  the  property  as  they  shonld 
fiuch  value. 

The  code,  §  277,  provides  that  in  an  action  to  recover  the  pos- 
session of  personal  property,  ''  if  the  property  have  bqen  deliv- 
ered to  the  plaintiff,  and  the  defendant  claim  a  retom  thereof, 
judgment  for  the  defendant  may  be  for  a  return  of  the  prop- 
erty, or  the  value,  thereof  in  case  a  return  cannot  be  had,  and 
damages  for  taking  and  withholding  the  same.''  The  answer 
of  the  defendant,  to  the  complaint,  concludes  with  a  prayer  or 
demand  of  judgment  against  the  plaintiff,  awarding  the  pos- 
session of  the  property  to  the  defendant,  together  with  $100 
damages  for  the  detention  thereof  by  the  plaintiff  The  de- 
fendant had  not  the  right  of  election,  as  held  by  the  justice. 
The  jury  should  have  been  instructed  to  find  for  the  defendant 
generally,  and  to  assess  the  value  of  the  property,  together 
with  the  damages  for  the  taking  and  withholding  thei^eoC  It 
was  the  right  of  the  plaintiff  to  return  the  property  instead 
of  paying  the  value  of  it,  which  could  only  be  required  of  him 
in  case  a  return  could  not  be  had.  And  it  was  the  right  of 
the  plaintiff  to  have  the  damages  for  the  taking  and  with- 
holding the  property  assessed ;  and  the  judgment  should  be 
accordingly.  If,  however,  the  defendant  will  waive  the  dam- 
ages for  the  taking  and  withholding  the  property,  I  see  no 
objection  to  entering  the  judgment  for  him  for  a  return  of  the 
property  if  a  return  can  be  had,  and  if  a  return  cannot  be  had 
then  that  the  defendant  recover  the  value  of  the  property  as 
assessed  by  the  jury 

If,  therefore,  the  defendant  will  stipulate  to  waive  the  dam- 
ages as  above,  a  new  trial  should  be  denied,  and  judgment 
should  be  entered  as  above  suggested.  Unless  the  defendant 
will  so  stipulate,  there  should  be  a  new  trial,  on  the  ground 
of  the  misdirection  in  respect  to  the  form  of  the  verdict 

Ordered  accordingly. 

[CuTvoA  Obitbral  Tbsm,  June  7,  1858.     WeUes,  Smith  and  Jokmai^ 
.JuBticas.] 
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Where  additional  security  is  required^  and  recelTed,  by  a  creditor  for  a  part 
of  hie  debt,  this  is  a  good  consideration  for  the  relinquishment  of  the  reri- 
dtte,  and  may  be  pleaded  as  an  accord  and  satisftiction,  in  bar  of  the  reoor* 
ery  of  any  portion  of  the  debt,  beyond  the  snrn  thns  secured. 

Thus,  where  S.  was  indebted  to  K.  on  a  bond,  secured  by  a  mortgage  executed 
by  8.  aione  in  a  sum  exceeding  |2600,  and  a  suit  to  foreclose  the  mortgage 
had  been  commenced ;  and  S.  thereupon,  together  wUh  hdaelfi,  executed  a 
new  mortgage  to  K.  upon  dher  land,  the  wife  thus  releasing  her  ri^t  of 
dower  therein ;  Mdd  that  tiiis  was  a  good  consideration  to  uphold  an  agree- 
ment by  K.  to  release  and  discharge  the  debt  secured  by  the  first  mortgage, 
oyer  and  above  the  sum  of  $2600. 

Altera  condition  is  broken,  a  Talid  satisllEiction  may  be  made  upon  an  agree- 
ment which  Is  not  by  parol. 

ACTION  on  a  bond  made  by  the  defendant,  dated  Ist  April, 
1839,  conditioned  for  the  payment  to  the  plaintiff  of  the 
Bxim  of  ^2911,  in  15  installments,  the  last  payable  in  1864,  with 
annnal  interest.  Defense,  Ist,  a  denial ;  2d,  payment ;  3d,  an 
agreement  made  on  the  19th  of  April,  1842,  to  rednce  the 
bond  to  $2900,  and  payment  of  that  snm ;  4th,  set-o£  The 
bond  was  seemed  by  a  mortgage  of  same  date,  on  a  fium  o£ 
117^  acres,  in  Middlesex,  Yates  connty.  Paymentswere  made 
and  indorsed  from  time  to  time.  On  the  7th  March,  18^,  A 
part  of  the  debtbeii^dne  and  nnpaid,  the  plaintiff  filed  a  bill 
-  in  chancery  to  foreclose  the  mortgaga  The  defendant  was 
embarrassed  and  nnable  to  pay.  The  land  covered  by  the 
mortgage  was  not  an  adequate  secority  for  the  debt.  Under 
these  drcnmstances  it  was  agreed  by  the  parties  that  if  the 
defendant  wonld  pay  thecosts  of  the  foredosnre  suit,  and  give 
a  new  mortgage  on  ctJier  lands  as  collateral  security  for  the 
debt,  the  plaintiff  wonld  discontinue  the  suit  and  reduce  the 
debt  to  $2500.  The  defendant  paid  the  costs,  and  gave  a  new 
mortgage  on  36  acres  of  land ;  his  wife  joining  therein.  This 
agreement  was  made  on  the  part  of  the  plaintiff  by  Lorenzo 
Hoyt  as  his  agent,  and  was  evidenced  by  the  following  instru-* 
tnent  in  writing : 
^^In  consid^ation  of  John  Salisbury's  executing  to  me  a 
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mortgage  upon  33  acres  of  land  in  Middlesex^  Yates  county, 
as  collateral  security  for  the  payment  of  $2500  and  annual  in- 
terest of  the  same,  specified  in  a  certain  bond  and  mortgage 
fix>m  the  said  Salisbury  to  me,  bearing  date  the  Ist  day  of 
April,  1839,  and  according  to  the  terms  specified  in  said  bond 
and  mortgage,  I  hereby  release  and  discharge  said  Salisbury 
from  the  payment  of  the  sum  intended  to  be  secured  by  said 
bond  and  mortgage  above  the  sum  of  $2500. 

Witness  my  hand  this  19th  day  of  April,  1842. 

LoBENZo  HoYT,  for  RussEL  B.  Eeeleb." 

The  counsel  for  the  plaintiff  objected  to  the  reception  of  this 
instrument  in  evidence,  on  the  ground  that  no  authority 
had  been  shown  authorizing  Hoyt  to  execute  the  same.  The 
objection  was  overruled ;  the  counsel  for  the  plaintiff  excepted, 
and  the  paper  was  read  in  evidence. 

On  the  Irial,  it  was  made  a  controverted  question  whether 
the  agreement  was  authorized,  or  ratified,  by  the  plaintiff 
The  judge  charged  the  jury,  among  other  things,  that  if  ihey 
should  find,  from  the  evidence,  that  Hoyt  was  authorized  by 
the  plaintiff  to  enter  into  the  agreement  of  the  19th  April, 
1842,  by  which  the  original  mortgage  was  reduced  to  $2500, 
that  was  a  good  and  valid  agreement,  and  the  plaii^tiff  was 
bound  by  the  same,  and  to  reduce  the  bond  in  question  to 
that  sum.  That  if  there  was  any  defect  of  authority  in  Hoyt 
to  enter  into  the  arrangement  for  the  plaintiff,  at  the  time  it 
was  made,  and  the  plaintiff  afterwards  ratified  it  with  knowl- 
edge of  what  had  been  done,  it  was  equally  binding  upon  him. 
That  if  the  jury  believed  the  evidence  on  the  subject  of  the 
negotiation  between  the  parties,  in  the  fall  or  winter  previous, 
and  that  what  Hoyt  did  as  the  plaintiff's  agent  in  taking  the 
mortgage  on  the  36  acres  and  entering  into  the  agreement  of 
19th  April,  1842,  and  making  the  indorsement  on  the  mort- 
gage of  that  date,  afterwards  came  to  the  knowledge  of  the 
jdaintiff,  if  he  intended  to  disavow  the  acts  ofHoyt  and  not 
to  abide  by  them,  he  was  bound  promptly  to  disavow  them  to 
the  defendant.  That  although  the  agreement  of  the  19th  April, 
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1842^  was  imautliorizedy  and  entered  into  by  Hoyt  mthout 
authority,  it  was  the  duty  of  the  plaintiff  as  soon  as  the  same 
came  to  his  knowledge,  to  have  notified  the  defendant  of  his 
dissent,  and  to  have  returned  the  mortgage  to  the  defendant ; 
and  that  the  jury  might  properly  take  into  consideration  the 
plaintiff's  neglect,  in  determining  whether  he  had  or  had  not 
ratified  the  agreement.  To  which  the  counsel  for  the  plaintiff 
excepted.  The  counsel  for  the  plaintiff  then  requested  the 
court  to  charge  the  jury  that  the  agreement  of  19th  April, 
1842,  even  if  the  same  had  been  authorised  by  the  plaintiff, 
could  not  operate  as  a  release  of  the  sum  mentioned  in  the 
bond  or  any  part  thereof,  which  the  court  refused ;  and  the 
counsel  for  the  plaintiff  excepted.  The  counsel  for  the  plain- 
tiff then  requested  the  court  to  charge  and  instruct  the  jury 
that  the  agreement  of  the  19th  April,  1842,  was  not  good«aa 
an  accord  and  satis£GU>tion,  which  the  court  declined  to  do. 
To  which  reAisal  the  counsel  for  the  plaintiff  also  excepted. 
The  plaintiff  claimed  $2480,  with  interest  from  Nov.  1853, 
as  being  due  on  the  bond ;  the  defendant  claimed  that  it  was 
overpaid.  The  jiuy  found  a  verdict  for  the  plaintiff  for 
$241.04,  and  the  defendant,  upon  exceptions,  moved  for  a 
new  trial 

27.  B.  ProaaeTf  for  the  plaintiff 

SmUh  &  Lapham,  for  the  defendant 

By  the  Court,  Johnson,  J.  The  case  of  Platta  v.  WcUrathy 
(Laior^a  Sup.  69,)  would  be  directly  in  point,  and  entirely  con- 
clusive upon  this  case,  had  the  second  mortgage  been  executed 
by  the  defendant  alone.  That  case  holds  that  the  giving  a 
mortgage  upon  real  estate,  as  a  collateral  security  to  a  note, 
by  the  maker  of  such  note,  forms  no  consideration  for  an 
agreement  to  throw  off,  or  relinquish,  a  portion  of  the  amount 
of  such  nota  This  proceeds  upon  the  ground  that  a  debtor 
is  under  a  legal  duty  and  obligation  to  pay  all  his  debts,  and 
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that  his  niiok  estate  is  legally  and  honestly  pledged  to  their 
payment;  and  that  mortgaging  a  portion  of  it,  is  only  pledg- 
ing it  in  a  difierent  form  for  the  same  purpose.  Cowen,  J., 
who  detiverod  the  opinion  of  the  oonrt  in  that  case,  admits 
that,  ''had  the  secnrity  heen  a  collateral  thing,  or  a  chose  in 
pogpossion,  the  effect  would  have  been  different." 

The  evidence  in  the  case  before  us  shows  that  the  mort- 
gage upon  the  36  acres  was  executed  by  the  defendant  and 
his  wife.  The  plaintiff  therefore  by  this  mortgage  obtained  a 
rdeaae  of  the  wife's  right  of  dower,  and  consequently  a  secu- 
rity bey<Hid  what  the  law  would  give  him  upon  the  original 
indebtedness,  and  beyond  what  the  defendant  was  under  any 
kgal  or  moral  obligation  to  give.  This,  in  my  judgment,  fur- 
nishes a  good  consideration  to  uphold  the  agreement  to  release 
and  diachaige  the  sum  intended  to  be  secured  by  the  first 
mortgage,  above  the  sum  of  $2500.  It  gave  the  creditors,  if 
not ''  a  collateral  thiug,"  at  least  an  additional  right,  over 
whidi  neither  he  n<Hr  the  defendant  had  before  any  controL 
The  case  is  thus,  as  it  seems  to  me,  brought  directly  within 
the  praiciple  of  those  cases  which  hold  that  where  a  debt(R' 
secures  part  of  his  indebtedness  by  the  note  or  indorsement 
of  a  third  person,  and  such  note  orindorsement  is  accepted  by 
the  creditor  in  satis&ction  of  the  whole  original  debt,  it  is 
a  good  accord  and  satisfaction  of  the  whole.  {Boyd  v. 
Eitchcock,  20  John.  76.  Le  Page  v.  McCfrea,  1  Wend.  172. 
Kellogg  v.  BichardSy  14  id,  116.)  The  additional  security 
required,  and  feceived  by  the  creditor,  for  part  of  his  debt,  is 
a  good  consideration  for  the  relinquishment  of  the  residue,  and 
may  be  pleaded  as  an  accord  and  satisfaction,  in  bar  of  the 
reoovury  of  any  portion  of  the  debt,  b^ond  the  sum  thus 
secured. 

When  the  seocmd  bond  and  mortgage  were  executed,  the 
ocmdition  of  the  first  bond  was  broken,  and  the  plaintiff  had 
oommenoed  his  action  to  foreclose  the  mortgage,  although  only 
a  small  portion  of  the  annual  payments  were  actually  dua 
The  cases  show  that  after  the  condition  is  brotken  a  valid  §m,U 
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isfiietion  may  be  made  upon  an  agreement  which  ib  not  by 
deed,  {Strang  v.  HohneSy  7  Cotven,  224  SmUh  v.  2Votw- 
dale,  77  Eng.  Gom,  Law  B.  83.  PinePs  case,  5  Goke^  117.) 
I  think  the  charge  is  unexceptionable  in  all  its  positions, 
and  that  the  refusal  to  charge  as  requested  was  correct.  The 
declarations  of  the  agent,  Hoyt,  made  when  the  note  was  taken 
to  him,  so  &r  as  they  went  to  show  what  he  received  it  for,  or 
on  what  account  it  was  taken,  were  proper  evidence,  as  part 
of  the  res  gestcs.  The  objection  was  too  general  to  be  avail- 
able. It  did  not  spedfy  any  particular  ground  of  objection ; 
and  a  portion  of  his  statement  was  certainly  competent  evi-^ 
deuce.  As  to  the  other  objections,  there  was  no  exception 
taken  to  the  ruling.  And  even  if  the  decisions  were  erroneous, 
it  IS  impossible  to  see  how  the  plamtiff  could  have  been  preju- 
diced by  them.    A  new  trial  should  therefore  be  denied. 

[Gatvoa  QmsnsMAL  Tvbu,  June  7,  1868.     WdieSf  Smiih  and  Joknton, 
JTwtioes.] 


Ths  Bank  or  Albion  vs.  Smith,  impleaded  with  Merrick. 

The  legal  effisct  of  an  indorsement  of  a  promissory  note,  in  blank,  cumot  be 
Tariedi  or  changed,  by  a  cotemporaneooB  parol  agreement. 

The  midertaking  of  an  indorser  may  be  either  limited,  or  enlarged,  at  the 
time  it  is  entered  into,  by  express  terms,  at  the  pleasure  of  the  indorser. 
Bat  if  DO  such  terms  are  expressed,  in  the  indorsement,  the  law  fixes  the 
character  of  themidertaking,  and  it  cannot.be  varied  by  parol. 

Therefore,  in  an  action  against  an  indorser,  on  a  blank  indorsement,  the  plain- 
tiff will  not  be  allowed  to  prove  that,  at  the  time  the  defendant  sold  and 
indorsed  the  note  to  him,  it  was  agreed  by  parol  that  the  plaintiff  need  not 
make  any  demand  of  the  maker,  when  the  note  shonld  mature,  bat  that  the 
defendant  would  be  bomid  to  pay  without  such  demand. 

ACTION  against  the  defendants  upon  a  promifisorj  note ; 
Merrick  being  the  maker,  and  Smith  the  indorser.  The 
note  had  been  discounted  by  the  plaintifP,  at  the  request  of 
Smith.  The  complaint  allied  that  at  the  time  of  the  in- 
dorsement and  transfer  of  the  note  to  the  plaintiff,  and  as  a 
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part  of  the  transaction.  Smith  promised  and  agreed  to  and  vith 
the  plaintiff,  that  the  note  should  be  paid  by  the  maker  at  the 
Bank  of  Albion.  And  that  Smith  expressly  waived  the  pre- 
sentation of  the  note  to,  and  a  demand  of  the  maker.  On  the 
trial  it  was  proved  that  a  few  days  after  the  date  of  this  note, 
Smith  called  at  the  bank  to  get  some  notes  discounted ;  that 
the  president  objected  to  this  note,  on  the  ground  that  it  was 
not  made  payable  at  a  bank,  and  that  the  plaintiff  would  be 
obliged  to  go  to  the  maker,  Merrick,  to  make  a  demand.  That 
Smith  said  that  would  make  no  difference ;  that  he  would 
notify  Merrick  where  the  note  was,  and  he,  Merrick,  would 
call  at  the  bank  and  pay  it  when  it  was  due ;  that  it  would 
be  unnecessary  to  go  and  make  a  demand  of  payment  of  Mer- 
rick, as  he  would  let  Merrick  know,  and  M«  would  come  and 
pay ;  that  Smith  indorsed  the  note  and  the  plaintiff  let  him 
have  the  money  upon  it 

The  note,  and  the  certificate  of  the  notary,  showing  that 
notice  of  non-payment  was  given  to  Smith,  was  then  read  in 
evidence.  The  counsel  for  the  plaintiff  then  proved  the  amount 
of  interest  on  the  note,  and  rested  his  case.  Whereupon  the 
defendant's  counsel  moved  for  a  nonsuit,  on  the  ground  that 
there  was  no  evidence  showing  that  the  defendant  waived  pre- 
sentment to,  and  demand  of,  the  maker.  2.  That  the  parol 
evidence  could  not  be  admitted  to  qualify  the  written  contract 
of  indorsement  made  by  the  defendant  Smith  on  the  note  itself. 
8.  That  the  proof  did  not  make  out  a  cause  of  action  under 
the  complaint.  The  court  denied  the  motion  for  a  nonsuit,  to 
which  the  defendant  excepted ;  and  the  defendant  offering  no 
evidence,  the  court  charged  the  jury  that  if  they  believed  from 
the  evidence  that  the  defendant,  at  the  time  he  indorsed  and 
transferred  the  note,  intended  to  waive  presentment  and  de- 
mand of  the  maker,  and  Mr.  Burrows  (the  president  of  the 
bank)  so  understood  it,  and  was  induced  by  what  the  defend- 
ant said  to  omit  demanding  payment  of  the  maker  at  the  time 
the  note  fell  due,  they  must  find  a  verdict  for  the  plaintiff. 
The  defendant's  counsel  excepted  to  the  chaige  and  eveiy 


OAYUGA-JUNE,  1858.  491 


Bank  of  Albion  «.  Smith. 


part  thereof,  and  the  jury  found  a  verdict  for  the  plaintiff  for 
the  amount  of  the  note  and  interest. 

The  defendant  Smith,  upon  a  case,  moved  for  a  new  trial 

John  H.  WhitCj  for  the  plaintiff. 

J.  L.  JSequa^  for  defendant  SmitL 

By  the  Court,  Johnson,  J.  The  only  question  in  the  case 
is,  whether  the  legal  effect  of  the  indorsement  of  a  promissory 
note,  in  blank,  can  be  varied,  or  changed,  by  a  cotemporaner 
ous  parol  agreement.  An  indorsement  in  blank  imports,  in 
law,  a  precise  and  definite  undertaking  on  the  part  of  the  in- 
dorser  to  pay  the  note,  upon  condition  that  payment  shall  be 
demanded  of  the  maker,  and  notice  of  non-payment  given  to 
such  indorser,  in  the  manner  prescribed  by  law.  It  is,  in  le- 
gal effect,  a  promise  in  writing.  Our  courts  in  this  state  have 
uniformly  held  that  the  legal  import  of  a  written  undertaking 
was  a  part  of  the  contract,  and  could  no  more  be  varied,  or 
contradicted,  by  parol,  than  it  could,  had  such  legal  import 
been  clearly  and  fully  expressed  in  the  instrument.  I  know 
of  no  exception  to  this  rule,  in  this  state. 

The  rule  has  been  applied  to  promissory  notes,  indorsements, 
bills  of  lading,  leases,  deeds,  and  almost  every  description  of 
written  instruments.  I  shall  cite  only  a  few  of  the  numerous 
cases  to  be  found  in  our  reports.  Thompson  v.  Ketchamy  (8 
John.  189.)  Creery  v.  HoUy,  (14  Wend.  26.)  Seahwy  v. 
Hungerfordy  (2  HiU,  80.)  Frosser  v.  Luqueer,  (4  id.  420.) 
Pattiaon  v.  HuU,  (9  Cowen,  14tJ.)  Payne  v.  Ladue,  (1  HiUj 
116.)  SwaH  V.  Service,  (21  Wend.  36.)  The  principle  is 
that  all  previous  and  cotemporaneous  negotiations  and»un- 
dertakings  are  mei^ed  in  the  writing  and  its  legal  import. 
The  undertaking  of  an  indorser  may  be  either  limited,  or  en- 
larged, at  the  time  it  is  entered  into,  by  express  terms,  at  the 
pleasure  of  the  indorser.  But  if  no  such  terms  are  expressed, 
in  the  indorsement,  the  law  fixes  the  character  of  the  under- 
taking, and  it  cannot  be  varied  by  parol    What  the  plaintiff 
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insiBted  upon,  at  the  trial,  and  what  the  jury  found,  was,  in 
substance  and  effect,  that  at  the  time  the  defendant  turned 
out  the  note,  and  indorsed  it,  it  was  agreed  by  parol  that  the 
plaintiff  need  not  make  any  demand  of  the  maker,  when  the 
note  became  due,  and  that  the  defendant  would  be  bound  to 
pay  without  such  demand.  In  other  words,  timt  a  demand 
of  the  maker,  was  no  part  of  the  condition  of  the  promise  to 
pay.  It  did  not  present  the  case  of  a  waiver  of  a  condition, 
after  it  had  become  obligatory.  The  effect  of  the  evidence  was 
to  show  that  no  such  condition  ever  attached,  or  formed  any 
part  of  the  undertaking.  If  an  indorsement  can  be  varied  by 
a  cotemporaneous  parol  agreement,  to  this  extent  its  entire 
character  may  be  changed,  and  no  one  can  ever  know  how,  or 
to  what  extent,  an  indorser  in  blank  is  boxmd.  The  question 
of  waiver  of  demand  did  not  arise  in  the  case,  whatever  it  may 
have  been  called  upon  the  trial. 

The  case  of  Brent's  Ex'ra  v.  The  Bank  of  the  Metropolis^ 
(1  Peters,  89,)  reUed  upon  by  the  plaintiff's  counsel,  so  &r  as 
it  holds  that  the  legal  import  of  an  indorsement  may  be  con- 
tradicted or  varied  by  parol,  is  certainly  not  law  in  this  state, 
and  is  in  conflict  with  a  well  settled  rule  of  evidence.  In  that 
case,  however,  the  i^reement,  as  to  the  place  of  the  demand, 
was  with  the  maker,  and  not  with  the  indorser,  sought  to  be 
charged.  No  place  of  payment  was  mentioned  in  the  note,  but 
demand  was  made  at  the  place  where  the  maker  agreed  that 
demand  and  payment  should  be  made.  In  such  a  case,  per- 
haps, it  might  well  be  held  that  as  to  the  indorser  the  demand 
was  duly  made,  and  the  condition  complied  witL  The  indorser 
was  held  to  be  bound  by  the  agreement  of  the  maker  and  the 
established  and  known  usage  of  the  bank.  No  such  questioas 
arise  in  this  case.  Here  was  no  demand  of  the  maker,  and 
the  only  question  is,  whether  the  liability  of  the  indorser  has 
been  fixed  without  it.  It  is  dear,  I  think,  that  it  has  not 
^  The  defendant  was  entitied  to  a  nonsuit  A  new  trial  must 
therefore  be  granted,  with  costs  to  abide  the  event 
IOatuoa  aBHBRjLL  Tbbm,  Juno  7, 1868.    WOm,  SmUh  and  Jchnmm,  Jvittoai.] 
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A  OOTiplAint  aUeged  that  on  the  11th  of  Sept.  1861,  the  plaintiff  became  the 
ownw  in  fee,  by  virtue  of  a  sheriff's  deed,  of  certain  premises;  and  the 
plaintiff  claimed  that,  as  such  owner,  he  was  entitled  to  pay  off  and  have  as- 
signed to  him  to  protect  his  title,  a  prior  mortgage  on  the  same  premises, 
held  by  the  defendant;  which  the  complaint  stated  the  plaintiff  had  c^red 
to  pay  off,  and  of  which  he  had  demanded  an  assignment.  That  the  defend- 
ant was  proceeding  to  foreclose  such  mortgage,  and  revised  to  assign  it; 
and  the  plaintiff  prayed  for  an  ii^uncUon  to  restrain  the  sale  of  the  morir  - 
gaged  premises,  and  that  the  defendant  might  be  compelled  to  assign  the 
mortgage  to  the  plaintiff^  on  being  pcCld  the  amount  due  thereon.  The  an- 
swer of  the  defendant,  by  way  of  counter-claim,  asserted  that  the  defendant's 
husband,  S.  M.  N.,  on  the  29th  of  August,  1861,  procured  the  sheriff's  cer- 
tificate, under  which  the  plaintiff  acquired  his  title,  to  be  assigned  to  the 
plaintiff  for  his,  (S.  M.  N.'s,)  benefit,  and  furnished  the  money  to  the  plain- 
tiff to  redeem  the  premises  from  a  prior  sale  thereof  by  another  Judgment 
creditor.  The  answer  also  set  out  an  agreement,  signed  by  the  plaintiff, 
of  the  same  date  with  such  redemption,  reciting  that  the  plaintiff  had  that 
day  redeemed  the  said  premises  and  held  a  judgment  against  8.  M.  N.  for 
about  |600,  and  coyenanting  that  on  the  payment  of  that  sum  he,  the  plain- 
tiff, would  recouTey  the  said  premises  to  the  defendant,  at  any  time  within 
i|ye  years,  on  the  payment  of  the  sum  x)aid  on  such  redemption,  with  interest ; 
the  defendant  to  pay  off  the  prior  moxtgage,  and  indemnify  the  plaintiff 
against  the  same.  That  the  defendant  had  repeatedly  offered  to  pay  off 
the  plaintiff's  debt,  and  requested  him  to  render  a  Just  account  thereof;  that 
the  plaintiff  had  rendered  an  account,  which  the  defendant  deemed  unjust, 
and  she  had  ofibred  to  refer  the  same  to  arbitrators,  which  the  plaintiff  re- 
fused to  do.  The  defendant  prayed  that  such  account  might  be  settled,  and 
that  she  might  be  permitted  to  pay  the  same  to  the  plaintiff,  and  hare  the 
premises  conveyed  to  her;  and  for  affirmative  eqmtable  relief.  Eeld^  on 
demurrer,  that  the  defendant's  cause  of  action  did  not  arise  out  of  the  con- 
tract, or  transaction,  set  forth  in  the  complaint  as  the  foundaticm  of  the 
plaintiff's  claim,  and  was  not  connected  with  the  subject  of  the  action ;  and 
was  therefore  not  admissible  as  a  counter-claim.    Skith  J.,  dissented. 

APPEAL  from  a  judgment  entered  at  a  special  term^  over- 
ruling a  demnrrer  to  the  defendant's  answer.  On  the 
second  day  of  May,  1846,  Samuel  M.  Nevins  executed  a  mort* 
gage  of  certain  premises  described  therein,  to  Evan  Evans,  to 
secure  the  payment  of  |^€00.  This  mortgage  was  afterwards 
assigned  to  the  defendant,  who,  on  the  5th  of  May,  1856,  pro- 
peeded  ta  foreclose  the  same  by  advertisement.    The  plaintiff 
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acquired  title  to  said  premises  by  virtue  of  a  sale,  upon  an  exe* 
cution  issued  on  a  judgment  against  Nevins,  the  mortgagor, 
on  the  11th  of  December,  1851.  The  plaintiff's  title  was  sub^ 
ject  to  said  m6rtgage.  After  the  commencement  of  such  fore- 
closure, the  plaintiff  tendered  to  the  defendant  the  amount 
due  upon  the  mortgage,  with  the  costs  of  the  foreclosure,  and 
requested  her  to  receive  the  same  in  payment  thereof,  which 
she  refused  to  do,  but  continued,  after  such  tender,  the  pro- 
ceedings to  foreclose  said  mortgage.  The  plaintiff  thereupon 
commenced  this  suit,  and  in  his  complaint  stated  the  above 
facts,  and  prayed  judgment  that  the  defendant  be  restrained 
from  selling  the  premises ;  that  the  mortgage  might  be  assigned 
to  him,  and  for  general  relief.  The  defendant,  Iqic^her  answer, 
admitted  the  foregoing  facts,  and  stated  that  the  mortgaged 
premises  had  been  sold  upon  execution,  prior  to  the  29th  of 
August,  1851 ;  that  the  mortgagor,  wishing  to  redeem  the 
premises  from  such  sale,  agreed  with  the  plaintiff,  he  being  a 
judgment  creditor,  to  redeem  the  same,  and  convey  the  same 
to  the  defendant,  on  payment  by  her  of  the  money  paid  on  the 
redemption  and  the  money  due  from  the  mortgagor,  to  him, 
at  any  time  within  five  years.  By  this  agreement,  it  was 
made  a  condition  that  the  defendant  should  indemnify  the 
plaintiff  against  the  mortgage  in  question.  The  defendant 
further  stated  that  she  had  offered  to  pay  the  plaintiff  all  such 
sums  as  should  be  found  due  to  him,  and  had  called  upon  him 
to  make  out  a  statement  of  his  claim ;  that  the  plaintiff  had 
made  out  a  statement  which  she  (the  defendant)  believed  to 
be  incorrect ;  that  she  had  offered  to  refer  the  same  to  arbi-^ 
trators,  which  the  defendant  refused ;  and  is  now  willing  to 
have  it  referred  for  adjustment,  and  demanded  judgment  that 
the  plaintiff  be  required  to  convey  the  premises  to  her,  upon 
payment  of  his  claim.  The  plaintiff  demurred  to  this  answer 
as  not  stating  facts  sufficient  to  constitute  a  defense.  Judg^ 
ment  was  given  for  the  defendant  at  the  speoicd  term,  firoiD 
which  the  plaintiff  appealed. 
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Wm.  F.  Cog8u>eUf  for  the  appellant. 
Benedict  &  Martindah,  for  the  defendant. 

Johnson  J.  The  substantial  question,  presented  by  the 
demurrer,  is  whether  any  counter-claim  to  the  plaintiff's  cause 
of  action  is  set  up  in  the  answer.  Unless  the  facts  there  alleged 
constitute  a  counter-claim,  the  answer  presents  no  defense 
whatever,  and  the  plaintiff  is  entitled  to  judgment  upon  the 
pleadings. 

This  is  not  an  action  arising  on  contract,  but  is  strictly  one 
of  equitable  cognizance.  The  counter-claim,  therefore,  which 
the  defendant  is  authorized  to  interpose,  must  be  a  cause  of 
action  arising  out  of  the  contract,  or  transaction,  set  forth  in 
the  complaint  as  the  foundation  of  the  plaintiff's  claim,  or 
connected  with  the  subject  of  the  action.  (Code,  §  150,  sub,  1.) 
The  legal  relation  of  the  parties,  as  presented  by  the  complaint, 
is  that  of  owner  and  incumbrancer  of  the  premises  covered  by 
the  mortgage,  and  nothing  else.  The  contract,  or  transaction, 
set  forth  in  the  complaint  as  the  foundation  of  the  plaintiff's 
claim,  is  the  mortgage  upon  the  premises,  and  the  attempt  of 
the  defendant  to  foreclose  the  mortgage,  by  proceedings  under 
the  statute,  and  thus  divest  the  plaintiff  of  his  title  through 
the  mortgage.  The  contract,  which  the  defendant  seeks  to 
interpose,  is  one  by  which  the  plamtiff  has  agreed  to  sell  the 
premises  to  the  defendant  and  convey  on  certain  conditions. 
This  presents  the  parties  in  an  entirely  new  relation,  that  of 
vendor  and  purchaser.  And  it  is  entirely  clear  that  neither 
the  contract,  nor  the  cause  of  action  arising  upon  it,  if  the  de- 
fendant has  any,  arises  in  any  respect  out  of  the  mortgage,  or 
out  of  the  proceedings  of  the  defendant  to  foreclose  such  mort- 
gaga  It  is  an  entirely  separate  and  distinct  transaction,  and 
neither  of  the  two  causes  of  action  has  any  dependence  upon, 
or  in  any  manner,  that  I  can  perceive,  arises  out  of  the  other. 
The  code,  in  allowing  counter-claims  in  actions  of  this  charac^ 
ter,  has  adopted  substantially,  and  almost  literally,  the  rule 


496  OASES  IN  THE  SUPREME  OOUBT. 

Burns  v.  NeyixiB. 

in  regard  to  filing  cross  bills,  tinder  the  fonner  chancery  prac- 
tice. The  cross  bill  conld  only  relate  to  matter  touching  the 
matters  in  the  original  bill  (2  Barb.  Ch.  Pr.  127.)  It  conld 
not  embrace  new  and  distinct  matter,  not  embraced  in  the 
original  bill ;  and  if  it  did,  no  decree  conld  be  founded  upon 
such  new  matter.  (Oalatian  v.  Erwiny  Hopkins^  48 ;  8.G. 
8  Cowen,  361.)  The  entire  subject  of  the  plaintiff's  action  is 
this  incumbrance,  which,  as  the  complaint  alleges,  the  defend- 
ant is  attempting  to  foreclose,  and  which  the  plaintiff  seeks 
to  caned  and  remove.  And  how  a  cause  of  action  for  the 
specific  performance  of  a  contract  to  sell  and  convey  the  prem* 
ises,  is  connected  with  the  subject  of  the  plaintiff's  action,  it  ig 
impossible  for  me  to  see.  It  is  true  that  this  mortgage  is 
mentioned  in  this  contract.  One  of  the  conditions  of  the 
plaintiff's  obligation  to  convey  the  premises  to  the  defendant 
is,  that  the  defendant  shall  pay  and  indenmify  the  plaintiff 
against  the  principal  and  interest  on  the  mortgage.  This  ob^ 
ligation  to  sell  and  convey  is  not  a  mutual  undertaking  be» 
tween  the  parties.  The  plaintiff  only  is  .bound.  The  defend- 
ant is  under  no  obligation  to  pay  the  moneys  mentioned  in 
the  undertaking,  or  to  indemnify  against  the  mortgage,  which 
the  plaintiff  can  enforce.  It  is  wholly  at  her  election  within 
a  stipulated  time.  It  does  not  appear  from  the  answer  that 
the  defendant  has  ever  offered,  or  proposed,  to  indemnify  the 
plaintiff  against  this  mortgage ;  nor  does  she  now  propose  to 
do  so,  by  her  answer.  The  defendant  haying  become  the  as* 
signee  of  the  mortgage,  was  at  liberty  to  offer  to  perform,  ac- 
cording to  the  conditions  of  the  plaintiff's  undertaking,  and 
in  case  the  plaintiff  refused  to  accept  such  offer,  and  to  per- 
form OD  his  part,  bring  her  action  to  enforce  a  specific  per* 
formance  of  the  plaintiff's  obligation ;  or  she  might  elect  to 
abandon  the  contract  on  the  plaintiff's  refusing  to  perfonn, 
and  resort  to  her  rights  under  the  mortgage,  and  obtain  title 
to  the  premises  by  means  of  a  foreclosure.  But  it  must  be 
perfectly  obvious  that  the  defendant  cannot  do  both.  It  is 
impossible  for  a  party  to  occupy  such  a  position  in  one  action ; 
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on  one  hand  resiflting  the  plaintiff's  daim,  as  owner  of  the 
fee,  to  remove  the  incmnhrance^  and  insisting  npon  the  right 
to  foreclose,  and  ihns  cnt  off  and  destroy  the  plaintiff's  title 
altogether ;  and  on  the  other,  insisting  that  the  plaintiff  shall 
be  decreed  to  perform  his  obligation  and  convey  the  premises. 
If,  nnder  any  drcnmstances,  this  contract  might  have  been 
r^arded  as  a  connter-claim  to  the  plaintiff^s  action  to  remove 
or  extingoish  the  incumbrance  of  the  mortgage,  the  defend- 
ants proceeding  to  foreclose  is  so  hostile  to  the  contract  that 
the  court  would  be  constrained  to  hold  that  the  contract  was 
rescinded  by  the  defendant,  and  the  plaintiff's  obligations 
under  it  at  an  end.  The  proceeding  to  foreclose  is  only  con- 
sistent with  a  relinquishment  or  rescission  of  the  -contract  to 
ponvey  on  the  part  of  the  defendant. 

The  answer  does  not  deny  that  the  defendant  is  proceeding 
to  foreclose  the  mortgage  upon  the  premises,  and  that  all^a- 
tion  in  the  complaint,  therefore,  stands  admitted.  The  reason 
for  that  proceeding,  it  is  to  be  inferred  from  the  answer,  is, 
that  the  plaintiff  refused,  on  being  requested,  to  perform  the 
agreement  to  sell  and  convey  on  his  part.  The  demurrer  ad- 
mits the  answer  to  be  true,  and  the  fact  is  consequentiy  estab- 
lished, for  all  the  purposes  of  the  issue  of  law  now  before  us, 
that  the  defendant  offered  to  perform  on  her  part,  at  least  so 
far  as  payment  is  concerned,  and  the  plaintiff  refused  to  per- 
form on  his  part.  This  gave  her  a  right  of  action  for  a  spe- 
cific performance,  which  she  might  have  enforced ;  instead  of 
which,  however,  she  has  resorted  to  her  mortgage  to  obtain 
titie.  We  cannot  fiiil  to  see  that  her  agreement  to  purchase, 
in  which  she  was  to  indemnify  the  plaintiff  against  this  mort- 
gage, was  in  substance  and  effect,  an  agreement  on  her  part 
to  take  a  titie  from  the  plaintiff  subject  to  the  mortgage,  and 
that  this  proceeding  to  foreclose  is  utterly  subversive  of  that 
agreement,  and  a  decisive  step  in  abandonment  of  it  Having 
availed  herself  of  the  plaintiff's  refusal  to  perform,  as  a  reason 
or  occasion  for  foreclosing  the  mortgage,  and  thus  compelled 
him  to  come  into  court  by  action  to  protect  his  titie  against 
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it  as  a  hostiTe  daim,  I  do  not  see  how  she  can  now  insist 
that  the  agreement  to  sell  and  convey  is  still  obligatory  npon 
him,  BO  that  it  can  be  enforced  specifically.  In  this  aspect 
the  contract  is  neither  a  l^al  daim  nor  a  connter-daim 
against  the  plaintiff,  now  subsisting.  To  my  mind  this  is  Yerj 
clear.  But  it  is  unnecessary  to  go  this  length  in  this  case, 
and  I  prefer  placing  the  decision  upon  the  distinct  ground 
that  the  defendant's  cause  of  action,  offered  as  a  counter-daim, 
did  not  arise  out  of  the  contract,  or  transaction,  set  forth  in 
ihe  complaint,  as  the  foundation  of  the  plaintiff's  daim,  and 
is  not  connected  with  the  subject  of  the  action.  The  substan- 
tial ends  of  justice  can  never,  in  my  judgment,  be  promoted 
by  the  attempt  to  try  one  cause  of  action  in  favor  of  the  plain- 
tiff, and  another  in  favor  of  the  defendant,  in  a  single  action, 
where  such  causes  of  action  have  no  natural  or  l^al  connec- 
tion with,  or  relation  to,  each  other.  On  the  contrary  I 
should  be  led  to  apprehend  a  confusion  of  prindples,  and 
serious  detriment  to  the  just  rights  of  botL  The  experiment 
of  cheapening  and  speeding  the  administration  of  justice,  by 
such  means,  will  be  likely  to  end  only  in  confounding  rights, 
and  subverting  justice ;  and  courts  ought  never  to  encourage 
it^  unless  construed  to  do  so,  by  some  explidt  requirement 
of  the  statute. 

The  judgment  of  the  special  term  must  therefore  be  reversed, 
and  judgment  ordered  for  the  plaintiff  as  demanded  in  the 
complaint,  with  leave  to  the  defendant  to  amend  the  answer 
on  payment  of  costs. 

Stboko  J.,  concurred. 

E.  Dabwin  Skith,  J.,  (dissenting.)  When  I  overruled 
the  demurrer  to  the  answer  in  this  case,  I  considered  it  very 
dear  that  the  counter  daim  of  the  code  was  invented  and  de- 
signed for  just  such  cases,  and  that  the  controversy  between 
these  parties  could  be,  and  ought  to  be,  settled  and  disposed  of 
in  one  suit,  and  the  expense  and  trouble  of  a  double  litigation 
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thereby  saved.  If  this  cannot  be  done,  it  seems  to  me  very 
clear  that  the  oodifiers  and  the  l^islature  have  entirely  failed 
in  accomplishing  the  object  they  had  in  view  in  the  provisions 
relating  to  the  counter  claim.  By  subdivision  two  of  section 
149  it  is  prescribed  that  the  answer  of  the  defendant  must 
contain  ^^  a  statement  of  any  new  matter  constitutiDg  a  defense 
or  counter  claim,  in  ordinary  and  concise  language  without 
repetition."  By  subdivision  one  of  section  150,  the  counter 
claims  in  actions  not  upon  contract  for  the  recovery  of  damages 
must  consist  -of  "  A  cause  of  action  arising  out  of  the  con- 
tract or  transaction  set  forth  in  the  complaint  as  the  foundor- 
Hon  of  the  plaintiff's  claims  or  connected  with  the  subject 
of  the  notion"  The  plaintiff's  claim  or  cause  of  action,  as 
the  same  is  stated  in  his  complaint,  is  as  follows :  That  on 
the  11th  of  September,  1851,  he  became  the  owner  in  fee,  by 
virtue  of  a  sheriff's  deed,  of  that  date,  of  the  premises  de- 
scribed in  the  complaint,  and  he  claims  that  as  such  owner 
he  is  entitled  to  pay  off,  and  have  assigned  to  him  to  protect 
his  title,  a  prior  mortgage  on  the  same  premises,  held  by  the 
defendant,  which  he  states  he  has  offered  to  pay  off  and  of 
which  he  has  demanded  an  assignment.  He  also  states  that  the 
defendant  is  proceeding  to  foreclose  this  mortgage  and  refuses  to 
assign  it,  and  prays  an  injunction  to  restrain  the  sale  of  the 
premises  embraced  in  such  mortgage,  and  that  by  the  order  and 
decree  of  this  court  the  defendant  may  be  compelled  to  assign 
the  mortgage  upon  being  paid  the  amount  due  thereon.  This 
is  the  complaint.  The  rights  of  the  plaintiff  all  depend  upon 
his  ownership  of  the  fee  of  the  land  in  question.  Such  title 
is  the  foTmdation  of  the  daim  set  up  in  the  complaint.  To 
protect  this  title  he  claims  an  assignment  of  the  prior  mort^ 
gage,  and  the  right  to  pay  it  off,  and  asks  the  aid  of  this  court 
to  compel  such  assignment.  The  answer  of  the  defendant, 
by  way  of  counter  claim,  to  which  the  plaintiff  has  demur- 
red, asserts  that  the  defendant's  husband,  on  or  about  the 
29th  of  August,  1851,  procured  the  sheriff's  certificate  imder 
which  the  plaintiff  acquired  his  title  to  be  assigned  to  the 
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plaintiff  for  his  (Nevins')  benefit,  and  fiimifihed  the  money  to 
the  plaintiff  to  redeem  said  p^mises  under  and  from  a  prior 
sale  thereof  by  another  judgment  creditor;  and  sets  out  an 
agreement  signed  by  the  plaintiff,  of  the  same  date  of  such 
redemption,  reciting  that  the  plaintiff  had  that  day  redeemed 
the  said  premises  and  held  a  judgment  against  said  Nevins 
for  about  $500,  and  covenanting  that  on  the  payment  of  said 
sum,  then  exceeding  $600,  he,  the  plaintiff,  would  reconvey 
the  said  premises  to  the  defendant,  at  any  time  within  five 
years,  on  the  payment  of  the  amount  paid  on  such  redemp- 
tion, with  interest ;  the  defendant  to  pay  off  the  prior  mort- 
gage and  indemnify  the  plaintiff  against  the  same.  The  an- 
swer also  states  that  the  defendant  had  repeatedly  offered  to 
pay  off  the  plaintiff's  debt,  and  requested  him  to  render  a 
just  account  thereof,  and  also  states  that  the  plaintiff  had 
rendered  an  account  which  the  defendant  deemed  unjust,  and 
she  had  repeatedly  requested  him  to  refer  it  to  some  person 
to  settle  amicably,  which  he  had  refused  to  do.  She  asks 
that  such  account  may  be  settled,  and  that  she  may  be  per- 
mitted to  pay  the  same  to  the  plaintiff  and  have  the  premises 
conveyed  to  her,  and  for  affirmative  equitable  relief 

The  instroment  of  defeasance  set  out  in  the  defendant's 
answer  is  directly  connected  with  the  plaintiff's  title.  It  de? 
stroys  it  as  a  legal  title.  It  show  that  it  is  a  mere  mortgage. 
The  statements  of  this  answer  show  that  the  plaintiff  holds  the 
legal  title  merely  as  a  security  for  his  debt  and  the  sum  he 
paid  on  the  redemption.  That  the  possession,  and  the  equi? 
table  title,  together  with  her  right  of  dower  (nev^  cut  off) 
in  the  premises  are  in  the  defendant.  A  deed  with  an 
agreement  to  reconvey,  contemporaneously  executed,  are  in 
equity  treated  as  one  conveyance  and  are  considered  a  mere 
mortgage.  (Peterson  v.  Clark,  15  John.  205.  2  John.  Ck 
189.  1  Washington's  Sep.  21.  Clark  v.  Senry,  2  Cowen^ 
332.)  If  this  answer  does  not  set  up  a  cause  of  action  as  a 
counter  daim  arising  out  of  the  transaction  set  forth  in  the 
pomplaint  "a«  the  foundation  of  the  plaint^ 8  daim  or 
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connected  with  the  subject  of  the  action"  I  cannot  imagine 
a  case  where  an  answer  would  comply  with  this  provision  of 
the  statuta    If  the  plaintiff^  instead  of  asking  that  the 
mortgage  in  question  be  assigned  to  him,  had  asked  to  be  let 
into  possession  of  the  premises  claimed  in  his  complaint  to 
belong  to  him  in  fee,  can  there  be  any  donbt  that  Ihe  defend* 
ant  might  have  set  up  this  defeasance  and  the  facts  stated 
in  his  answer  as  a  counter  claim,  and  ask  for  affirmative  relief 
against  the  plaintiff's  title  ?    Could  not  the  defendants  show 
that  the  plaintiff  was  a  mere  mortgagee,  and  offer  to  redeem 
and  pay  off  this  mortgage  and  have  a  reconveyance  ?    And 
what  is  this  answer  less,  in  point  of  principle,  than  i£  such 
had  been  the  prayer  of  the  complaint  ?    The  codifiers  in  ex- 
plaining to  the  legislature  the  meaning  and  intent  of  thia 
counter  daim  say,   ^^  The  first  subdivision  of  this  sectiou 
(sec.  160)  is  intended  to  remove  a  doubt  which  has  been  som&< 
times  expressed,  whether  affirmative  relief  can  be  given  upon 
an  answer  setting  up  a  defense  which  heretofore  would  have 
been  accoimted  equitable  only.    For  example,  in  the  case  of 
an  action  to  dispossess  an  occupant  of  land,  the  defendant 
daims  to  occupy  under  a  contract  to  purchase,  and  asks  on 
his  part  for  a  judgment  that  the  plaintiff  give  him  a  convey'* 
anca    It  is  the  intention  of  the  code  that  the  whole  contro- 
versy between  the  parties  should  be  settled  in  one  action, 
and  that  either  plaintiff  or  defendant  should  have  such  relief 
as  the  nature  of  the  case  requires.''    (Bq^.  of  CovMre.  I860, 
p.  267.)    This  case  is  within  the  principle  of  the  one  thus 
suggested.    The  subject  matter  of  the  controversy  is  the 
lot  of  land.    The  parties  have  connoting  or  cross  daims  in 
respect  to  it    These  claims  can  be,  and  should  all  be,  settled  in 
one  suit    One  decree  can  be  made  that  will  settle  the  whole 
controversy.    (iSTtrnf  v.  Farmet8^  Loan  Oo.^  8  How.  418. 
Dobaon  v.  Pcarce,  2  Kem.  166.) 

In  Lemon  v.  TruUy  (13  How.  248,)  at  general  term  in 
the  4th  district.  Judge  C.  L.  Allen,  giving  the  opinion  of  the 
court,  says  in  respect  to  the  counter  daim:  '^  The  oases  have, 
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I  think,  settled  down  to  the  conclusion  that  when  thedefehd- 
ant  has  a  cause  of  action  against  the  plaintiff  upon  which  he 
might  maintain  a  suit,  such  cause  of  action  is  a  counter 
claim.  The  parties  then  have  cross  demands.''  This  was 
said,  obviously,  of  the  cause  of  action  upon  contract,  and 
sounding  in  damages  imder  the  2d  subdivision  of  section  150. 
Sut  with  the  qualification  that  the  cross  demands  or  cause 
of  action  must  relate  to  the  same  subject  matter  with  that 
stated  in  the  complaint,  it  is  equally  true  in  respect  to  the 
cause  of  action  under  the  1st  subdivision  of  said  section. 
The  cases  cited  by  Judge  Allen,  I  think,  fully  sustain  his 
conclusion.  It  was  the  obvious  intent  of  the  codifiers,  and 
of  the  legislature,  to  open  the  largest  door  for  the  settlement 
of  conflicting  claims  between  the  same  parties  in  one  action. 
The  codifieiTs  say,  "  The  effect  of  the  code  is  to  open  the  door 
to  remedies,  without  disturbing  rights.  It  has  not  changed 
the  rights  of  the  parties.  It  has  simplified  and  shortened  their 
remedies."  (Bep,  of  1860,  4^A  ch,  on  Practice  and  Plead- 
ingSf  267.)  This  contrivance  of  a  counter  daim  in  sections 
149  and  150  together  ^th  the  provisions  in  section  274  for 
giving  affirmative  relief  to  defendants,  were  in  furtherance  of 
this  purpose  and  of  this  policy.  And  it  is  the  obvious  duty 
of  the  court,  in  my  opinion,  to  construe  these  sections  most 
liberally  to  advance  tiie  remedy ;  and  in  furtherance  of  this 
policy.  Whenever  the  court  can  see  that  complete  justice 
can  be  done  to  the  parties  in  respect  to  their  claims  and  cross 
claims  as  set  up  in  the  pleadings,  in  one  suit  and  by  one  de- 
cree, it  should  sustain  the  pleadings  and  amend  and  perfect 
the  same  for  that  purpose,  as  may  be  requisite,  rather  than 
turn  either  party  out  of  court  upon  a  technicality,  and  compel 
a  double  litigation.  Under  the  former  system,  any  action  at 
law  to  enforce  the  legal  title  set  up  in  the  complaint  in  this 
action  could  have  been  met  and  restrained  by  a  bill  in  equity 
setting  up  the  defeasance  stated  in  this  answer  and  claiming 
to  redeem,  and  for  a  reconveyance.  And  I  can  conceive  of 
no  form  of  action  in  equity  founded  upon  the  l^al  title  set 
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up  in  such  complaint^  wherein  the  defendant  might  not  have 
set  np  Buch  defeasance  in  a  croBs  bill,  and  have  prayed  for  the 
same  affirmative  relief  sought  in  the  answer  or  counter  claim 
covered  by  this  demurrer.  {See  2  CoXy  78 ;  1  Hophins^  48 ; 
White  y.  Buloidy  2  Paige^  166 ;  3  Ath.  133.)  It  is  suggested 
in  argument  that  the  defendant  was  in  the  wrong  in  com- 
mencing the  foreclosure  of  the  prior  mortgage.  Thisy  I  think, 
is  so ;  but  the  court  can  take  care  of  that  question  on  the 
final  decree,  as  the  costs  will  be  in  its  discretion,  and  the  de- 
fendant can  be  charged  with  the  costs.  But  this  wrong  can- 
not change  the  plaintiff's  mortgage  into  a  hgcd  tiUe,  or  di- 
vest the  defei^nt  of  her  right  of  redemption  and  reconvey- 
ance ;  for  the  law  is  well  settled  that  ^^  once  a  mortgage  d- 
ways  a  mortgage"  (Harris  v.  HarriSy  1  Verm.  Bep.  190 ; 
2  id.  402.    Clarh  v.  Henry y  2  0!twe»,  332.) 

The  demurrer  is  not  weU  taken,  in  my  opinion,  and  the 
order  of  the  special  term,  overruling  the  same,  should  be 
affirmed. 

Judgment  reversed. 

[Catvoa  Gbvebal  Tbbm,  June  7, 1868.  T.  B.  Sirong,  SmiUh  and  jblmtont 
Justices.] 
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A  mortgage  is  now  nothing  bnt  a  secoritj  for  a  debt,  giTing  the  mortgagee  a 
specific  lien,  only,  npon  the  estate  mortgaged.  The  title  and  seisin  remain 
in  the  mortgagor  nntil  all  the  proceedings  to  foreclose  the  mortgage  hare 
been  completed. 

On  a  foredosnre  and  sale  by  adrertisement  nnder  the  statnte,  the  title  and 
seisin  remain  in  the  mortgagor,  xmtil  foreclosure ;  and  he  is  not  divested  of 
his  title  until  all  the  steps  required  by  statute  have  been  taken. 

There  is  no  transfer  of  title,  so  as  to  authorize  an  action  of  ejectment  by  the 
purchaser,  until  all  the  necessary  affidavits  have  been  made  and  recorded* 

The  recorded  affidavits  operate  as  the  statutory  transfer  of  title. 
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ACTION  to  recover  the  possession  of  real  estate,  situated  in 
Monroe  county.  The  plaintiff  claimed  the  premises  as 
the  purchaser  thereof  at  a  sale  under  a  statute  foreclosure 
of  a  mortgage  executed  by  one  James  McDermott  to  Samuel 
Owen,  and  assigned,  by  several  mesne  assignments,  to  the 
plaintiff  On  the  trial  the  plaintiff  produced  and  proved 
proceeding9  for  the  foreclosure  of  the  mortgage,  under  the 
statute.  The  proceedings  were  all  regular,  except  that  they 
did  not  show  any  personal  service  of  notice  on  McDermott,  the 
mortgagor.  But  the  plaintiff  proved  by  a  witness  by  whom 
the  notice  was  served,  that  the  notice  as  required  by  the  stat- 
ute was  in  fact  served  upon  the  mortgagor,  indue  time,  andhe 
also  produced  and  read  an  affidavit  of  the  same  witness  whidi 
had  been  duly  recorded,  but  which  was  made  on  the  day  of 
the  tricUy  showing  the  service  of  the  notice.  No  notice  was 
served  on  the  defendant,  nor  was  there  any  evidence  in  the 
case  that  he  was  a  subsequent  grantee  or  incumbrancer,  or 
claimed  title  to  the  premises  in  any  way,  or  that  he  was  in 
possession  at  the  time  of  the  foreclosure. 

The  defendant's  counsel  among  other  objections  to  the  plain- 
tiff's title,  on  the  trial,  insisted  that  the  plaintiff  could  not 
maintain  the  action,  because  the  foreclosure  under  which  he 
claimed  was  not  complete  at  the  commencement  of  the  action, 
nor  until  the  day  of  tiie  trial  That  there  was  no  affidavit  cf 
service  of  notice  of  foreclosure  and  sale  upon  the  mortgagor, 
and  the  foreclosure  was  incomplete  until  this  was  dona  He 
therefore  moved  for  a  nonsuit,  and  the  court  granted  the  mo- 
tion. The  plaintiff  excepted,  and  now  moved  for  a  new  trial, 
upon  exceptions. 

S.  Maihewsj  for  the  plaintiff 

L.  FarraTy  for  the  defendant 

By  the  Oowrtj  Johnson,  J.  The  plaintiff's  titie  was  not 
complete  at  the  commencement  of  the  action.    Until  all  the 
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prooeedings  to  foreclose  a  mortgage  have  been  completed^  the 
title  and  seisin  remain  in  tHe  mortgagor.  A  mortgage  is  now 
nothing  but  a  security  for  a  debt,  giving  the  mortgagee  a  spe- 
cific lien  only,  upon  the  estate  mortgaged.  It  conveys  no  title 
to  the  property.  The  interest  of  the  mortgagee  is  a  mere 
chattel  interest  {Gardner  v.  Heartty  3  DeniOy  232.  Oalkins 
V.  CaOciMy  3  Barb.  305.  Waring  v.  Smythy  2  Barb.  Oh.  B. 
135.)  The  title  and  seisin  remain  in  the  mortgagor,  until  fore- 
closure, and  he  is  not  divested  of  his  title  until  all  the  steps 
required  by  statute  have  been  complied  with,  where  suchfor^ 
closure  is  by  advertisement  and  sale  under  the  statute.  There 
is  no  transfer  .of  titie  until  all  the  necessary  affidavits  have 
been  made  and  recorded*  The  affidavits,  when  made  and  re- 
corded, constitute  the  evidence  which  the  statute  prescribes, 
and  if  they  do  not  effect,  they  at  least  complete  the  transfer 
of  titie,  which  is  incomplete  until  then.  But  I  think  it  has 
been  correctly  held,  that  the  recorded  affidavits  operate  as  the 
statutory  transfer  of  title.  (Amot  v.  McClv/rey  ADeniOy  41. 
Layman  v.  Whitingy  20  Barb.  559.) 

The  precise  point  here  iuTolved  was  determined  in  the  case 
last  dted,  which  we  understand  has  been  affirmed  at  a  general 
term  in  the  eighth  district.  The  nonsuit  was  therefore  prop- 
erly granted,  and  a  new  trial  must  be  denied. 

[Catuga  Gbvbsal  Tebx,  June  7,  1858.  WdUs^  Smith  and  Johnson, 
JostioeB.] 


Lockwood  vs.  Younglovk. 

What  constitutes  a  team,  within  the  intent  and  meaning  of  the  statute  exempt- 
ing certain  property  Arom  sale  on  execution,  must  depend  very  much  upon 
th&foct  whether  it  is  commonly  used,  and  may  be  used,  as  such.    It  is" 
therefore  competent  for  a  party  claiming  the  exemption  of  a  horse  to  show 
that  he  could  use,  and  did  use,  the  animal  as  a  team. 

A  single  horse  is  a  team,  within  the  meaning  of  the  statute,  when  it  is  kept 
and  used  as  such. 

If  a  debtor  has  but  one  horse,  and  hires  another  to  work  with  it,  and  the  two 
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■aka  «p  the  tflun  which  he  nsiully  workB,  his  own  hone,  if  within  the 
pnecribed  Tihie,  is  protected. 
Althoogli  a  debtor  has  neoeosary  boosehold  ftirnitare,  and  worldng  tools,  in 
additioQ  to  his  team,  worth  $160,  or  property  of  each  separate  description 
worth  $160,  tt  does  not  foQow  that  the  crediUff  can  take  the  whole.  It  is, 
in  sofdi  a  case,  the  riglit  of  the  debtor  to  deteimine  oat  of  which  descrip- 
tion oi  ptupetij  lie  claims  the  exemption. 

rnHIS  mm  an  action  to  recover  the  pofisession  of  personal 
X  property.  The  defendant  claimed  the  same  as  a  purchaser 
at  a  sheriff's  sale  under  an  ezecation  against  John  W.  Lock- 
irood,  the  plaintiff  in  this  action.  The  jury  found  that  the 
plaintiff  was  entitied  to  the  possession,  and  to  a  retom  of  the 
poperty,  with  six  cents  damages  for  detaining  the  same ;  and 
assessed  the  value  of  the  property  at  $150.  The  defendant 
moved  for  a  new  trial 

dark  Bdly  for  the  plaintiff 

B.  BemmeUy  for  the  defendant 

Bg  Ae  dmrtj  Johnsok,  J.  The  plaintiff  is  a  householder 
and  entitied  to  retain  such  property  as  the  statute  exempts^ 
against  the  claims  of  his  creditors.  He  was  shown  to  be  a 
farmer,  and  to  follow  the  business  of  thrashing.  It  was  also 
shown  that  a  team  in  such  business  is  necessary.  The  case 
also  shows  that  the  team  which  the  plaintiff  ususlly  worked 
consisted  of  a  pair  of  Jiorses,  tiie  horse  in  question,  and  another 
hoTBe,  which  the  plaintiff  did  not  claim  to  own,  but  which  was 
daimed  to  be  owned  by  his  wife,  as  her  separate  propoiy. 
Both  horses  were  levied  upon  by  the  sheriff  and  sold,  at  the 
same  time,  and  the  plaintiff  forbid  the  sale  of  the  horse  in 
question,  claiming  him  as  exempt  property ;  but  did  not  for- 
4>id  the  sale  of  the  other  horse,  which  he  did  not  claim  to  own. 
The  two  horses,  together,  were  shown  to  be  worth  $250.  The 
horse  in  question  was  shown  to  be  worth  $125 ;  and  the  har- 
ness, which  was  also  sold,  was  worth  $15.  It  was  also  shown 
that  the  plaintiff  frequently  worked  the  horse  in  question. 
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alone,  on  his  farm,  and  drove  him  in  a  baggy,  and  rode  him. 
It  was  also  shown  that  a  single  horse  can  be  nsed  as  a  team, 
upon  a  farm.  To  this  last  evidence  the  defendant's  counsel 
objected,  and  excepted  to  the  ruling  of  the  court,  admitting  it. 
This  is  the  only  question  which  appears  to  have  been  raised 
by  the  defendant  on  the  trial,  except  at  the  close  of  the  case. 
It  was.certaioly  essential  for  the  plaintiff  to  show  that  a  team 
was  necessary  for  him,  in  his  business,  and  it  seems  to  me  there 
oan  be  no  valid  objection  to  a  party  thus  situated,  showing 
that  he  did  use,  and  could  use,  the  animal  claimed  to  be  ex- 
empt, as  a  team.  What  constitutes  a  team,  within  the  in- 
tent and  meaning  of  the  statute,  must  depend  very  much  upon 
the  &ct.  whether  it  is  commonly  used,  and  may  be  used  as  such. 
It  is  claimed  that  the  horse  in  question  was  not,  and  could 
not  be,  a  team.  But  it  has  been  so  repeatedly  decided  in  this 
court,  that'  a  single  horse  is  a  team,  within  the  meaning  of  the 
statute,  when  it  is  kept  and  used  as  such,  that  the  question 
must  be  r^arded  as  settled.  And  even  had  it  appeared, 
dearly,  that  the  plaintiff -always  used  both  horses  together  in 
his  team,  and  not  the  one  in  question  separately,  I  have  no 
doubt,  under  the  circumstances,  the  horse  in  question  would 
have  been  exempt  as  a  team.  If  a  debtor  has  but  one  horse 
and  hires  another  to  work  with  it,  and  the  two  make  up  the 
team  which  he  usually  works,  there  can  be  no  doubt,  I  think, 
that  his  own  horse,  which  is  his  interest  in  the  team,  if  within 
the  prescribed  value,  is  protected.  It  was  claimed  however, 
by  the  deftodant's  counsel,  upon  the  argument,  that  the  plain- 
tiff did  not  show  upon  the  trial  that  he  had  not,  in  addition 
to  articles  exempt,  prior  to  the  exemption  act  of  1844,  house- 
hold furniture  and  tools,  of  the  value. of  $150.  The  position 
now  taken  is,  that  before  a  party  can  recover  for  property  ta- 
ken on  execution,  as  exempt  property  under  the  act  of  1842, 
he  must  show  that  he  has  not  other  property  which  may  be 
exempt  under  the  act,  of  the  value  of  $150,  or  some  greater 
or  less  value.  There  are  two  conclusive  answers  to  this  posi- 
tion.    In  the  first  place,  no  such  question  was  raised  upon  the 
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triAl,  where  it  might  have  been  obviated  had  it  been  raised. 
The  action  seems,  fix>m  the  case,  to  have  been  tried  thronghont 
upon  the  assumption  that  if  the  horse  in  question  was  to  be 
regarded  as  a  team,  the  plaintiff  was  entitled  to  it  as  exempt 
property.  The  case  of  Jencks  v.  Smithy  (1  Comat.  90,)  and 
the  cases  there  cited,  is  conclnsive  upon  this  point  In  the 
case  of  Ohambers  v.  Hdlstedy  (Lalor^a  Sup.  384,)  dted  by 
the  defendant's  oounsel,  the  objection  was  taken  upon  the  trial 
But  in  the  next  place,  supposing  the  plaintiff  had  had  ne- 
cessary household  furniture,  and  working  tools,  in  addition  to 
the  team,  worth  $150,  or  property  of  each  separate  description 
worth  $150,  it  would  not  follow  that  the  creditors  could  take 
the  whole.  It  would  in  such  case,  I  think,  be  the  right  of 
the  debtor  to  determine  out  of  which  description  of  property  he 
would  daim  the  exemption.  I  am  not  aware  that  this  question 
has  ever  been  determined  judicially.  But  where  one  or  more 
animalB  or  articles  of  a  particular  kind,  or  a  particular  quantity, 
in  value,  out  of  several  kinds,  are  exempt,  and  the  debtor  has 
a  larger  number,  or  quantity  in  value,  as  some  one  must  de- 
termine which  shall  be  taken  and  what  left,  it  is  but  reason- 
able that  the  debtor  should  determine  which  he  will  daim  as 
exempt.  The  statute  giving  this  exemption  is  for  the  benefit 
of  families,  from  motives  of  public  policy,  and  it  has  repeat- 
edly been  held  to  confer  a  personal  privilege  upon  the  debtor, 
the  benefit  of  which  he  may  waive  altogether,  or  insist  upon, 
as  he  may  elect  He  may  waive  his  privilege,  as  to  eveiy  arti- 
cle but  one,  and  insist  upon  it  as  to  that  article,  if  it  belongs 
to  the  kind  or  class  of  exempt  property.  This  shows,  I  think, 
that  the  right  of  choice  necessarily  belongs  to  the  debtor.  The 
horse  in  question  was  claimed  by  the  plaintiff  as  exempt  prop- 
erty, and  the  sale  forbidden  on  that  ground.  There  was  no 
error  in  directing  the  jury  to  find  a  verdict.  There  was  no 
conflict  in  the  evidence,  and  the  defendant's  counsel  did  not 
ask  to  have  the  case  submitted,  or  claim  the  right  to  go  to  the 
jury  upon  any  question  of  fact.  The  general  exception  to  the 
direction  is  therefore  unavailing.    The  new  matter  alleged  by 
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the  defendant  in  his  answer  is  clearly  a  justification  for  the 
original  taking  of  the  property^  and  its  subsequent  possession 
by  the  defendant,  and  not  a  counter  claim.  But  if  this  were 
otherwise,  it  is  too  late,  now,  to  insist  that  the  plaintiff  was 
concluded  by  not  replying  to  the  answer,  as  no  such  question 
was  raised  at  the  trial,  and  the  cause  was  fully  tried  upon  its 
merits.  I  am  of  opinion,  therefore,  that  a  new  trial  should 
be  denied. 

[Oatuoa  Gbkbral  Tbbx,  June  7,  1858.     Wdles,  Smith  and  Johnson, 
Jostioes.] 


The  Dansvillb  and  Watland  Plank  Road  Oompany 
va.  Hull. 

Where  the  defendant,  after  traveling  on  a  plank  road,  with  his  team,  about 
one  hundred  rods,  did,  to  avoid  the  payment  of  the  legal  toll  npon  said  road, 
with  his  team,  tarn  oat  of  each  road  at  a  point  one  mfle  and  twenty  rods 
firom  the  toll-gate  thereon,  and  travetod  upon  another  road  to  a  point  on  the 
plank  road  180  rods  beyond  said  toll-gate,  at  which  point  he  again  entered 
upon  the  plabk  road,  and  traveled  thereon  four  miles ;  SM  that  the  de- 
fendant had  incurred  the  penalty  of  five  dollars  prescribed  in  the  18th  sec- 
tion of  the  act  relative  to  tnmpike  companies,  (1  i^.  8. 66,)  as  applied  to 
plank  roadB  by  the  act  of  1860.    (Lawg  of  1S60,  ck.  71.) 

THIS  is  a  case  submitted  in  pursuance  of  section  372  of  the 
coda  The  plaintiff  sought  to  recover  the  penalty  of  five 
dollars,  given  by  tho  second  section  of  chapter  71  of  session 
laws  of  1850,  and  contained  in  section  55,  title  first,  chapter 
18  of  part  first  of  the  revised  statutes.  The  section  reads  as 
follows:  "Every  person  who,  to  avoid  the  payment  of  the 
legal  toll,  shall,  with  his  team,  carriage,  or  horse,  turn  out  of 
a  turnpike  road,  or  pass  any  gate  thereon,  on  ground  adjacent 
thereto^  and  again  enter  on  such  road,  shall  for  each  offense 
forfeit  the  sum  of  five  dollars  to  the  corporation  inJTured/' 
It  was  admitted,  in  the  case,  that  on  or  about  the  first  day 
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of  August,  1856,  the  defendant,  who  now  resides,  and  has  for 
ihe  last  twelve  years  resided  in  the  town  of  Wayland  near  the 
Wayland  depot,  in  returning  from  Dansville  to  said  Wayland 
depot,  after  traveling  on  the  plaintifib'  plank  road  at  its  west- 
em  extremity  about  100  rods  in  the  county  of  Livingston,  did, 
to  avoid  the  payment  of  the  legal  toll  upon  said  road,  with 
his  team  turn  out  of  the  said  road  at  a  point  one  mile  and 
twenty  rods  from  said  toll-gate  and  traveled  upon  another 
road  to  a  point  on  the  said  branch  road  180  rods  beyond  the 
said  toll-gate,  at  which  point  he  again  entered  upon  the  plank 
road  of  the  plaintiffs  and  traveled  thereon  four  miles,  to  said 
Wayland  depot.  It  was  further  alleged  that  in  so  traveling 
said  road  the  defendant  claimed  that  he  had  a  legal  right  to 
do  so,  the  same  being  a  public  highway.  The  said  highway 
upon  which  the  defendant  so  turned  off  from  the  plank  road 
was  laid  out,  worked,  and  recorded  in  the  office  of  the  town 
clerks  of  the  two  towns  in  which  it  runs,  viz :  North  Dans* 
viQe  and  Wayland,  more  than  twenty-five  years  prior  to  build- 
ing said  main  and  branch  plank  road,  and  the  same  has  been 
used  and  worked  as  a  public  highway  from  the  time  It  was  so 
.laid  out  as  aforesaid  continuously  to  the  present  time, 

S.  Eubbardy  for  the  plaintiff. 

G,  EvUdey^  for  the  drfendant. 

By  the  Court,  E.  Darwin  Smith,  J.  It  is  admitted,  or 
staiied,  in  the  case  agreed  upon  by  these  parties,  that  the  de- 
fendant, on  or  about  the  1st  of  August,  1856,  after  traveling 
on  the  plaintiflGs'  plank  road  at  its  western  extremity  about 
100  rods  in  the  county  of  Livingston,  did,  to  avoid  the  pay- 
ment of  the  legal  toU  upon  said  road,  with  his  team  turn  out 
of  the  said  road  at  a  point  one  mile  ai^d  twenty  rods  from  the 
toll-gate  thereon,  and  traveled  upon  another  road  to  a  point' 
on  said  plank  road  180  rods  beyond  said  toll-gate,  at  which 
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point  he  again  entered  upon  the  plank  road  of  the  pldntifb 
and  traveled  thereon  four  miles. 

This  case  in  its  facts,  and  in  principle,  is  precisely  within 
the  case  of  Carrier  v.  The  Schoharie  Turnpike  Road  Oo.y  (18 
John.  56.)  That  case  arose  under  the  provisions  of  an  act  to  in- 
corporate the  Schoharie  Turnpike  road,  passed  April  5,  18Q2. 
The  language  of  that  act,  giving  the  penalty  for  passing  a 
gate,  was  as  follows-:  ^^  that  if  any  person,  with  his  team,  &c., 
after  traveling  the  said  road,  shall  turn  off,  to  pass  the  said  gate 
or  gates,  on  grounds  adjacent  to  them  and  again  enter  on  the 
said  road  with  intention  of  deirauding  the  company  by  avoid- 
ing the  payment  of  the  toll,  &c.,  he  shall  forfeit  the  sum  of 
five  dollars."  Under  this  provision,  it  was  held  in  that  case, 
that  turning  off  the  turnpike  road  and  traveling  itT  another 
public  road  six  or  seven  miles,  and  traveling  to  avoid  the  gate 
two  miles  further  than  the  distance  by  the  turnpike  road,  was 
passing  the  gate  on  grounds  adjacent  thereto.  This,  it  seems 
to  me,  was  a  very  liberal,  if  not  a  very  strained  construction 
of  the  statute ;  and  if  the  present  statute  was  in  the  same 
language,  I  should  be  unwilling  to  follow  that  case.  I  think 
that  statute  was  only  intended  for  cases  where  there  was  a  by- 
way or  a  short  private  road  constructed  on  purpose  to  avoid 
the  gate,  as  was  the  case  in  The  Croton  Turnpike  Co.  v.  By- 
der,  (1  John.  Ch.  Bep.  611.) 

In  the  act  of  1813,  relative  to  turnpike  companies,  (1  B.  L. 
234,  §  8,)  the  phraseology  of  the  above  statute  was  improved 
80  as  to  read,  '^that  if  any  person  shall,  with  his  team,  &c., 
turn  out  of  said  road,  or  pass  either  of  the  said  gates  on 
groimd  adjacent  thereto,  and  again  enter  on  said  road,  to  avoid 
the  payment  of  toll  due,  he  shall  forfeit  and  pay  a  fine  of 
$5,''  &a  This  is  the  language  in  the  present  act,  (1  B.  8. 
part  Isty  chap.  18,  §  55,)  as  applied  to  plank  roads.  {Bess. 
Laws  of  1850,  chap.  71.)  It  is  now  an  offense  under  this 
section,  after  traveling  on  a  plank  road,  to  turn  out  of  such 
road  and  again  enter  on  said  road,  to  ^^  avoid  the  payment  of 
the  legal  toll"  as  well  as  to  pass  any  gate  or  ground  a^acent 
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thereto  for  that  object.  The  law,  as  it  now  stands,  meets  and 
covers  the  precise  case  of  Carrier  v.  The  Schoharie  Turnpike 
Road  Go.  The  defendant,  in  this  case,  admits  that  he  turned 
out  of  the  plaintiff's  road  after  he  had  traveled  thereon  ^Ho 
avoid  the  payment  of  the  legal  toll  upon  the  said  road"  and 
again  re-entered  the  said  road  and  traveled  thereon  four  miles. 
This  constitutes  the  precise  offsnse  specified  in  the  statute, 
and  the  defendant  has  incurred  the  penalty  prescribed  thereih 
for  such  offense.  The  plaintiff  is  entitled  to  judgment  accord- 
ingly. 

[Catvoa  Gevebal  Tbbk,  June  7,  1868.     Wdtes,  Jokmon  and  SmM, 
JoBtioes.] 


BoBiKSOK  V8.  The  New  Yobk  akd  Ebdb  Bail  Boad 
Company. 

A  general  exception  to  the  entire  cluurge  of  a  Judge  to  the  Jury  ia  nnaTailable  for 
the  pnrpofle  of  raising  any  distinct  points  of  error  in  the  charge.  It  can  only 
be  sufficient  where  the  charge  consists  of  a  single  proposition ;  or  where  the 
whole  scope  of  the  charge  asserts  and  explains  a  single  question  or  principle. 

In  all  cases,  a  rail  road  cori>oration,  under  the  provisions  of  the  general  rail 
road  act,  or  of  any  private  charter,  whore  it  does  not  change  or  afibct  rights 
of  property,  or  appropriate  the  same  and  make  compensation  therefor,  must 
cross,  Intersect  or  run  along  streams  and  highways,  &c.,  at  its  periL  If  it 
alters,  changes  or  affects  the  stream  or  the  road,  it  must  restore  the  same  to 
its  former  state,  so  that  the  rights  of  third  persons  be  in  no  way  afiteted 
injuriously  by  such  change;  or  the  corporation  will  be  responsible  in  dam- 
ages for  any  injury  sustained  by  reason  of  such  omission. 

Its  liability  does  not  depend  upon  the  question  of  negligence  or  nfu^iB- 
fidness. 

The  rule  of  the  liability  of  private  corporations  is  precisely  the  same  me  that 
relating  to  individuals. 

An  act  of  the  legislature,  authorishig  a  company  to  construct  a  railway,  does 
not  give  to  the  corporation  any  authority  to  invade  private  rights,  without 
making  just  compensation.  It  merely  gives  a  fianchise,  and  the  title  and 
rights  of  a  private  corporation.  It  cannot  confer  upon  the  c^npoiation  any 
exemption  for  wrongs  done  to  tb»  rights  of  (irivate  proper^, 
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Where,  in  an  action  against  a  rail  road  company,  to  recorer  damages  for  in- 
Jnries  to  the  plaintiff  *s  land  and  bnildlngs,  arising  from  the  OTerflowing  of 
a  stream,  cansed  by  the  acts  of  the  defendant,  it  appeared  that  the  defend- 
ant had,  in  constmcting  its  road,  excavated  and  removed  the  banks  of 
the  nataral  stream,  in  order  to  conform  the  ground  to  the  grade  of  the  rail 
road,  a  Wis  KM  that  it  was  proper  for  the  Jndge  to  charge  the  jitry  that  if 
they  should  find,  from  the  evidence,  that  the  ix^jury  and  damage  to  the 
plaintiff  was  occasioned  by  such  excavation  and  removal,  and  that  but  for 
mch  excavation  and  removal  the  iigury  and  damage  would  not  have  oc- 
curred, the  defendant  was  liable. 

In  such  a  case  an  action  lies,  against  the  company. 

APPEAL  from  a  judgment  entered  at  a  special  term,  npon 
the  verdict  of  a  juiy.  The  action  was  commenced  in 
Jnly,  1855,  for  the  recovery  of  damages  to  the  plaintiff's  land 
and  buildings,  in  the  village  of  Coming,  arising  from  the  over- 
flow of  a  stream,  known  as  Monkey  run.  It  was  claimed 
that  this  overflow  was  occasioned  by  the  obstructions  placed 
in  the  stream  by  the  defendant  at  the  point  where  it  crosses 
Erie  avenue  in  said  village.  The  cause  was  tried  at  the 
Steuben  circuit,  in  June,  1857,  before  Judge  Johnson.  It 
appeared  on  the  trial,  that  the  defendant's  rail  road  runs  along 
Erie  avenue,  and  where  it  crosses  the  stream  in  question,  an 
excavation  of  the  banks  of  the  creek  was  necessary  to  conform 
the  ground  to  the  grade  of  the  raril  road.  The  defendant 
deepened  the  channel  of  the  creek,  and  constructed  two  sluices 
for  the  passage  of  the  water,  ten  feet  wide  each,  and  three  feet 
deep.  In  June,  1855,  there  were  three  extraordinary  floods 
in  the  creek.  The  highest  of  these  floods  occurred  on  the  30th 
of  June,  when  a  great  quantity  of  gravel  and  earth  was  washed 
down  the  stream,  and  filled  up  the  sluices,  under  the  rail  road, 
and  covered  the  track  of  the  road  itself,  five  or  six  feet  deep. 
This  obstruction  turned  the  water  of  the  creek  into  Erie  av- 
enue, and  from  thence  it  ran  into,  and  filled,  the  cellars  of  the 
plaintiff's  buildings,  and  did  other  damage  to  his  premises. 
Testimony  was  given  by  the  defendant,  tending  to  show  that 
the  sluices  constructed  by  the  defendant  were  sufficient  to  pass 
all  the  water  of  the  stream  in  the  highest  flood  that  had  ever 
been  known  in  the  creek,  and  testimony  was  also  given,  tend- 
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ing  to  prove  that  the  flood  of  the  30th  of  June,  and  which  did 
the  damage  to  the  plaintiff's  premises,  was  much  the  highest 
flood  that  had  ever  been  known  in  the  stream.  This  evidence 
was  not  controverted  by  the  plaintiff  The  plaintiff  proved 
that  the  bank  of  the  creek  on  the  side  of  the  plaintiff's  prem- 
ises was,  in  its  natural  state,  five  or  six  feet  above  the  bed  of 
the  creek ;  and  that  the  defendant  had  cut  down  this  bank  in 
grading  its  track.  And  it  appeared  by  the  same  evidence,  that 
the  defendant  had  at  the  same  tipae  lowered  the  bed  of  the 
creek,  but  precisely  to  what  extent  did  not  clearly  appear. 
The  defendant  proved  that  the  plaintiff  derived  title  to  the 
premises  in  question  from  Hiram  W.  Bostwick,  who  was  the 
owner  of  the  premises  at  and  prior  to  the  time  the  defendant's 
road  was  constructed ;  and  that  the  plaintiff  erected  the  build- 
ings which  were  claipied  to  have  been  damaged  by  the  flood, 
after  the  construction  of  the  road.  The  defendant  offered  in 
evidence,  a  grant  from  Bostwick  and  other  owners  to  the  de- 
fendant, of  the  right  and  privil^e  of  locating  and  construct- 
ing the  defendant's  road  tdong  Erie  avenue,  and  of  lowering 
the  grade  of  the  street,  to  conform  to  the  survey  and  grade 
adopted  by  the  defendant  for  the  track  of  its  road.  This 
grant  appeared  to  have  been  executed  while  Bostwick  was  the 
owner  of  the  plaintiff's  premises.  This  evidence  was  excluded 
by  the  court,  and  the  defendant  excepted.  The  judge  charged 
the  jury,  amongst  other  things,  that  the  general  course  and 
flow  of  streams  on  the  surface  of  the  earth,  being  governed 
and  controlled  by  the  formation  of  ths  surface,  no  one  had  any 
right  to  make  any  change  or  innovation  upon  the  surface,  so 
as  to  change  the  established  course  and  flow  of  any  stream,  to 
the  prejudice  of  another.  That  every  persoti  owning  and  ocr 
cupying  premises  in  the  vicinity  of  a  stream  of  water  was  en- 
titled to  have  the  natural  banks  and  barriers  remain  unmo- 
lested, so  far  as  was  necessary  for  his  protection  against  th^ 
overflow  and  diversion  of  the  stream ;  and  that  any  person 
digging  down  the  bank,  or  removing  a  natural  barrier,  by 
reason  of  which  such  stream  overflowed,  or  was  diverted  fit)n^ 
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its  natural  and  established  conrse^  to  the  injury  of  another, 
was  liable  for  the  injury  thus  occasioned.  That  the  defend- 
ant, although  it  had  by  law  the  right  to  cross  streams  in  the 
construction  of  its  road,  was  liable,  if  in  crossing  any  stream, 
it  removed  the  banks  to  such  an  extent  as  to  occasion  the 
overflow,  or  diversion  of  the  water  of  such  stream,  by  which 
individuals  in  the  vicinity  sustained  injury.  And  if  the  jury 
should  find  from  the  evidence,  that  the  injury  and  damage  to 
the  plaintiff  was  occasioned  by  the  excavation  and  removal  of 
the  banks  of  the  stream  by  the  defendant,  and  but  for  such 
excavation  and  removal,  the  injury  and  damage  complained 
of,  would  not  have  occurred,  the  defendant  was  liable  in  this 
action.  The  defendants'  counsel  requested  the  judge  to  charge, 
1st.  That  if  the  jury  were  satisfied  from  the  evidence,  that  the 
defendant,  in  the  construction  of  its  road,  made  provision  for 
the  passage  of  any  flood  that  had  ever  before  been  known  in 
this  stream,  and  had  exercised  such  caution  and  care,  to  pro- 
vide against  damage  to  others,  as  prudent  men  would  exer- 
cise, in  like  cases,  for  the  protection  of  their  own  property, 
then  the  defendant  was  not  liable  for  the  damage  resulting 
from  this  extraordinary  flood.  And  2d.  That  the  defendant, 
in  the  construction  of  its  road,  was  in  the  exercise  of  a  lawfrd 
right,  and  was  not  responsible  when  all  reasonable  provision 
and  caution  was  observed  to  protect  others  against  injury. 
That  if  the  jury  believed  from  the  evidence,  that  the  defend- 
ant in  the  construction  of  the  road  over  the  water  way  in 
question  exercised  as  much  caution  as  a  prudent  man  would 
exercise  in  the  protection  of  his  property,  if  he  owned  both 
th6  road  and  the  property  affected,  then  the  defendant  ought 
not  to  be  made  liable  to  the  plaintiff.  The  judge  refrised  to 
charge  as  thus  requested ;  and  to  the  charge  and  refusal,  the 
defendant's  counsel  excepted.  The  jury  found  a  verdict  in 
favor  of  the  plaintiff  for  $3735 ;  for  which  sum,  with  costs, 
judgment  was  entered,  and  the  defendant  appealed 
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8.  Mathews^  for  the  appellant  I.  The  judge  erred  in  his 
charge  to  the  jury.  (1.)  The  true  rule  in  cases  of  this  kind  is, 
that  where  any  alteration  is  lawfully  made  in  the  natural 
course,  or  banks  of  a  stream,  the  person  making  such  altera- 
tions is  bound  to  provide  for  the  common  and  ordinary  floods 
in  the  stream,  and  against  such  as  from  the  experience  of  the 
past,  might  reasonably  be  expected  to  occur  in  the  future,  but 
not  against  uncommon,  unexpected,  and  extraordinary  fresh- 
ets. The  latter  are  regarded  as  providential,  and  against 
which,  men  of  ordinary  prudence  and  caution  cannot  be  expected 
to  provide.  Damage  resulting  from  such  extraordinary  fresh- 
ets, is  ^\damnum  (ibsque  injuria"  The  judge,  in  his  charge, 
seems  to  have  lost  sight  of,  or  ignored  the  distinction  here 
B^iggested.  (BeU  v.  McClintochy  9  WaUa^  119.  Inhabitants 
<^  China  v.  Souihwick,  12  Maine  Rep.  238.  Mayor  of  N.  Y. 
V.  Bailey^  2  Denioy  433.  AngeU  on  Water  Courses^  §§  335, 
336,  348,  349.)  (2.)  The  judge  erred,  in  chaiging  the  jury, 
that  if  they  should  find  from  the  evidence,  the  injury  and ' 
damage  to  the  plaintiff  was  occasioned  by  the  excavation  and 
removal  of  the  banks  of  the  stream  by  the  defendant,  and  but 
for  such  excavation  and  removal,  the  injury  and  damage  com- 
plained of  would  not  have  occurred,  the  defendant  was  liable 
in  this  action.  The  rule  as  laid  down,  would  cast  upon  the 
defendant  th6  whole  risk  of  any  damage  that  might  occur  to 
the  property  of  individuals,  however  remote  from  the  stream, 
and  however  prudent  or  cautious  the  defendant  might  have 
been  in  constructing  its  bridge  in  crossing  the  stream ;  no  al- 
lowance is  made  for  fortuitous  or  providential  causes.  This 
IS  contrary  to  the  principle  maintained  in  the  cases  cited. 

II.  The  judge  erred  in  refusing  to  charge  the  jury  as  re- 
quested by  the  defendant's  counsel.  The  two  propositions 
submitted  by  the  defendant's  counsel  are  substantially  alike, 
and  contain  the  true  principle  applicable  to  the  case.  If  the 
defendant,  in  constructing  its  bridge,  used  the  same  caution  as 
a  prudent  man  would  exercise  in  the  protection  of  his  own 
property,  were  he  owner  of  both  the  road  and  the  property 
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affected,  and  in  the  exercise  of  this  caution,  made  provision 
for  the  passage  of  any  flood  that  had  ever  hefore  been  known 
in  the  stream,  the  defendant  conld  not,  according  to  well  set- 
tled principles  of  law,  be  made  liable  for  the  injnry  sustained 
by  the  plaintiff.  (Mayor  of  N.  T.  v.  BaOeyy  2  Dmio,  433. 
AngeU  on  Water  GourseSy  §§  335,  336.  LapJiam  v.  OurtiSy 
5  Verm.  R&p.  371.) 

Wm,  Irvine^  for  the  respondent.  I.  The  question  of  law 
presented  by  this  appeal,  is  whether  under  the  provisions  of 
the  act  of  April  2, 1850,  a  rail  road  corporation  in  construct- 
ing its  road,  may  cut  down,  dig  away  and  remove  the  natural 
biuTiers  of  a  stream  of  water,  by  means  of  which  the  water  is 
diverted  from  its  natural  channel,  thereby  flooding  and  destroy- 
ing the  property'of  others,  without  being  responsible  for  such 
injuries ;  provided  that  in  constructing  their  road  and  in  pro* 
viding  a  water  way  under  it,  they  use  ordinary  skill,  care  and 
prudence.  This  is  the  question  which  ill  in  substance  pre- 
sented by  the  defendant's  answer,  and  the  only  one  involved 
in  the  exceptions  to  the  charges  and  to  the  refusal  of  the  court 
to  charge  on  the  trial  And  on  the  part  of  tibe  plaintiff  it  is 
insisted,  (1.)  That  a  corporation  is  liable,  and  to  be  held  x^ 
sponsible,  to  the  same  extent  as  an  individual  owner  of  the 
bank  and  stream  would  be  held  liable  in  case  he  caused  a  di^ 
version  of  the  water,  to  the  injury  of  others ;  and  the  legisla- 
ture had  no  warrantor  power  to  absolve  ndl  road  corporations 
from  such  measure  of  responsibility.  {OrUtendeny  v.  WU^m^ 
5  Gotoeriy  165.  Bradley  v.  N.  T.  and  N.  H.  R.  R.  Co.,  21 
Conn.  R.  305,  6.)  (2.)  But  the  statute  does  not  profess  to 
exempt  corporations  fix>m  such  measure  of  responsibility,  but 
simply  to  give  them  authority  to  acquire  a  right,  equal  to  the 
right  of  an  individual  proprietor  of  the  land  and  stream,  so  far 
as  might  be  necessary  in  the  due  exercise  of  his  franchise. 
{Brown  v.  The  Cayuga  and  Susquehanna  Rail  Road  Co.,  2 
Kem.  487.  AngeU  on  Water  Courses,  §  331, ».  a.  Fletcher 
V.  Auburn  and  Syracuse  R.  R.  Co,,  25  Wend.  462.    Orttten- 
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den  V.  Wihofiy  supra.  Mdhon  v.  Utica  andSchen.  R.  R.  Cb.. 
LcdoT^a  Sup.  156.  Presb.  Society  in  Waterloo  v.  Auburn  and 
Rochester  R.  R.  Co.,  3  JKK,  567.) 

II.  But  if  any  doubt  existed  upon  any  supposed  conflict  of 
authority  as  to  the  construction  of  this  statute,  the  case  of 
Brown  v.  The  Cayuga  and  Susquehanna  R.  R.  Co.  has  set- 
tled the  doctrine.  (1.)  The  10th  section  of  the  act,  incorpo- 
rating the  Ithaca  and  Oswego  Bail  Boad  Company,  is  in  sub- 
stance the  same  as  the  5th  subdivision  of  §  28  of  the  act  of 
April  2d,  1850,  notwithstanding  the  remark  of  the  court  in 
the  case  of  Corey  v.  The  Buffalo,  Coming  and  New  York 
R.  R.  Co,  (23  Barb.  482,)  to  the  contrary;  the  differenoe  is 
simply  in  the  terms  used,  conferring  the  power  to  do  the 
same  thing.  In  the  one  case  the  language  is,  '^  the  said  cor- 
poration may  construct  the  said  rail  road  across,  or  upon  any 
road,  highway,  stream  of  water  or  water  course,  if  the  same 
shall  be  necessary ;  but  the  said  corporation  shall  restore  such 
road,  highway^  stream  of  water,  or  water  course,  thus  inter- 
sected, to  its  former  state,  or  in  a  sufficient  manner  not  to 
have  impaired  its  usefulness  or  value  to  the  owner.''  See  the 
other.  ^'  Every  corporation  formed  under  the  provisions  of 
the  act,  shall  have  power  to  construct  their  road,  across,  along, 
or  upon  any  stream  of  water,  water  course,  street,  highway, 
plank  road,  turnpike,  or  canal,  which  the  route  of  its  road 
shall  intersect  or  touch ;  but  the  company  shall  restore  the 
same  to  its  former  state,  or  to  such  state  as  not  unnecessarily 
to  have  impaired  its  usefulness.  (Sees.  L.  of  1828,  ch.  21,  §  10. 
Id  of  1850,  ch.  140,  §  28,  svh.  5.)  (2.)  This  construction  of 
the  l^islative  grant  is  in  accordance  with  the  doctrine  of  the 
earlier  cases,  and  if  as  the  learned  judge  remarks  in  Coreifs 
case,  the  case  of  Fletcher  v.  The  Auburn  and  Syracuse  Rail 
Road  Co.  has  been  overrtded^  we  suggest  with  all  deference 
that  it  is  good  law  nevertheless  >  and  that  the  late  case  of 
WiUiarns  v.  The  N.  Y.  Central  R.  R.  Co.,  not  yet  reported, 
approves  it  well.  (Bradley  v.  N.  Y.  and  N.  H.  R.  R.  Co.,  21 
Conn.  R.  294.    Nicholson  v.  Same^  22  td  74) 


OAYUGA-JUNE,  1868.  619 


fiobhiBon  V.  New^  Tork  and  Erie  Bail  Boad  Oo. 

By  the  Oourty  E.  Dabwin  Suith^  J.  The  case,  upon  this 
app^,  sets  out  the  charge  of  the  judge  at  the  trial  considerar 
bly  in  extenso,  and  then  statcB  that  to  such  charge  the  defend- 
ants' counsel  did  then  and  there  except  Such  a  general 
exception  is  unavailable  to  raise  any  distinct  points  of  error  in 
the  charge.  It  can  only  be  sufficient  where  the  charge  consists 
of  a  single  proposition,  or  where  the  whole  scope  of  the  charge 
asserts  and  explains  a  single  question  or  principle.  At  the 
conclusion  of  the  charge,  it  also  appears  that  the  defendants' 
counsel  submitted  to  the  cuTcuit  judge  two  propositions,  and 
requested  him  to  charge  in  accordance  therewith,  which  the 
judge  reiused  to  do,  and  for  this  refusal  ''the  defendants' 
counsel  did  also  then  and  there  excepf  If  these  propositions, 
thus  submitted,  contained  the  true  theory  or  prindple  upon 
which  the  defendants'  liability  in  this  action  depended,  then 
the  circuit  judge  erred  in  his  refusal  to  charge  as  requested ; 
and  his  charge  being  in  conflict  with  such  propositions  taken 
in  coimection  with  such  request,  was  also  erroneous  in  its  gen- 
eral scope  and  meaning.  It  distinctly  appearing  that  the  de- 
fendants had  excavated  and  removed  the  banks  of  the  natural 
stream  whose  overflow  caused  the  damages  for  which  the  action 
was  brought,  the  judge,  as  the  flnal  proposition  upon  which  he 
gave  the  case  to  the  jury,  charged  them  that  ''if  they  shall 
find  from  the  evidence  that  the  injury  and  damage  to  the 
plaintifiF  was  occasioned  by  such  excavation  and  removal,  and 
that  but  for  such  excavation  and  removal  the  injury  and  dam- 
age complained  of  would  not  have  occurred,  the  defendants 
were  liable  in  this  action."  In  the  two  propositions  submitted 
by  the  defendants'  counsel  they  claimed,  in  substance,  that 
the  defendants  were  in  the  exercise  of  a  lawful  right  in  con- 
structing their  rail  road  at  the  place  in  question,  and  that  in 
the  exercise  of  that  right  they  were  not  responsible,  when  all 
reasonable  prudence  and  caution  was  observed  on  their  part 
to  protect  others  from  injury.  The  charge  treats  the  de- 
fendant— a  rail  road  corporation-^-as  the  private  owner  of 
property,  using  and  improving  it  for  its  own  benefit,  and 
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like  natural  persons  responsible  for  all  direct  or  consequential 
injuries  resulting  to  others  from  such  use  or  improvement 
The  defendants'  counsel  claimed,  in  effect,  that  the  defendants, 
as  such  corporation,  were  only  liable  for  injuries  resulting  from 
negligence  or  unakiUfulnesa,  like  municipal  corporations  or 
public  officers  acting  in  the  discharge  of  a  public  duty.  The 
rule  of  liability  of  private  corporations  is  precisely  the  same 
as  that  of  individuals.  (9  Wheat.  904.  12id.40.  4id.688. 
4  Hammond,  500,  514  3  HiU,  529.)  It  is  true  that  the 
defendants,  under  the  general  rail  road  act,  were  entitled  to 
construct  their  road  across,  along  or  upon  any  stream  of  water, 
water  course,  street,  highway,  plank  road,  turnpike  road  or 
canal  which  the  route  of  its  road  m^ht  touch  or  intersect, 
restoring  the  same  to  its  former  state  so  as  not  unnecessarily 
to  have  impaired  its  usefulness.  (Seas.  L.  of  1850,  cA.  140, 
§  28.)  But  I  do  not  see  that  this  act  relieves  the  defendants 
from  their  liability  in  this  action.  The  right  of  the  defendants 
to  construct  their  rail  road  across  this  creek  is  not  denied,  and 
is  undeniable.  But  this  act  of  the  legislature  merely  gave 
authority  to  the  defendants  to  cross  this  credc  It  did  not, 
and  could  not  give  any  authority  to  them  to  invade  any  pri- 
vate right  without  just  compensation.  The  force  of  a  legisla- 
tive grant  of  this  land  is  well  declared  in  the  case  of  Fletcher 
V.  The  Auburn  andJByracf^e  Rail  Road  Co.,  (25  Wend.  462,) 
recently  reaffirmed  in  Brown  v.  The  Cayuga  and  Susquehanna 
Rail  Road  Co.,  (2  Kern.  487.)  The  legislative  grant  author- 
ized the  defendants  to  enter  upon,  take  and  appropriate  to 
their  own  use,  on  making  a  just  compensation  tiierefor,  such 
lands  as  they  might  require  for  the  use  of  their  said  rail  road, 
and  to  cross  all  intervening  waters  and  streams.  But  the  legis- 
lative grant  could  go  no  further,  so  &r  as  it  affected  private 
rights.  It  exempted  the  defendants  from  all  liabilities,  as 
respects  the  public,  to  indictment  for  a  nuisance  or  otherwise ; 
but  it  left  aU  rights  of  property  unaffected.  It  gave  merely  a 
franchise,  and  the  title  and  rights  of  a  private  corporation.  It 
oonferred  and  could  cotifer'no  exemption  upon  the  defendants 
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for  wrongs  to  the  rights  of  private  property.  (21  Conn.  Bep. 
294  WiUiams  v.  The  Central  BaU  Road  Co.,  16  N.  York 
JSep.  97.  3  HiUy  567.)  Under  the  charge  in  this  case  the 
jnry  have  found  that  the  injuries  sustained  by  the  plaintiff 
would  not  have  occurred  but  for  the  excavation  and  removal 
of  the  banks  of  the  stream,  made  by  the  defendants.  •  Such  ' 
removal  and  excavation  were  made  by  the  defendants  for  their 
own  use  and  benefit,  and  necessarily  at  their  own  risk,  so  far  I 
as  the  rights  of  others  might  be  affected  thereby.  No  one  has  \ 
the  ri^ht  to  change  or  interfere  with  the  flow,  course,  channel 
or  banks  of  a  natural  stream,  at  the  risk  of  others  or  to  their 
prejudice.  The  legislature  authorized  the  defendants  to  cross 
this  stream,  but  it  bound  them,  if  they  in  any  way  interfered 
with  the  flow  of  the  water  on  the  banks  of  the  stream,  ^^  to 
restore  it  to  its  former  state,  so  as  not  unnecessarily  to  have 
impaired  its  usefulness.  The  defendants  interfered  with  the 
banks  and  channel  of  the  stream.  Did  they  restore  it  to  its 
former  state,  so  as  not  to  have  impaired  its  usefulness  ?  They 
were  bound  so  to  restore  it  as  to  leave  the  rights  of  other  per- 
sons in  respect  to  the  stream  precisely  as  before  they  interfered 
with  it — ^precisely  as  they  stood  in  the  former  state  of  the 
stream  and  its  banks.  In  all  cases  a  rail  road  corporation, 
under  the  provisions  of  the  general  rail  road  act  or  of  any  pri- 
vate charter,  where  they  do  not  change  or  affect  rights  of  prop- 
erty or  appropriate  the  same  and  make  compensation  therefor^ 
must  cross,  intersect  or  run  along  streams  and  highways,  or 
other  roads,  at  their  peril.  If  they  alter,  change  or  affect  the 
stream  or  the  road,  they  must  restore  it  to  its  former  state,  so 
that  the  rights  of  third  persons  be  in  no  way  affected  injuriously 
by  such  change,  or  they  will  be  responsible  in  damages  for  any 
injury  sustained  from  such  omission.  And  this  is  practically 
the  rule  asserted  by  the  judge  at  the  circuit,  as  the  basis  of 
the  defendants'  liability,  in  this  action.  The  defendants 
claim  that  they  are  not  liable  unless  they  are  guilty  of  negli- 
gence or  unskillfulness  in  making  the  erection  or  alteration 
involved  in  crossing  a  stream  or  road.     The  riparian  owner 
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npcMi  a  Btream,  or  the  private  owner  of  the  lot  sitnate  upon  a 
street  or  highwaj,  except  as  against  the  public  authoritieB,  is 
entitled  to  have  such  street  or  highway  remain  in  its  fonner 
state.    He  has  nothing  to  do  with  the  question  of  negligence 
CH-  nnskillfhlness  in  respect  to  a  change  of  its  banks  or  channel 
The  question  for  him,  in  respect  to  his  rights,  is  simply  and 
aoldy,  18  he  damaged  by  the  diange  or  alteration  made  ?    If 
80,  he  is  entitled  to  be  compensated,  to  the  extent  of  such 
damage.    A  man  owning  both  sides  of  a  private  stream  hasa 
right  to  erect  a  dam  upon  his  own  land  and  use  the  water 
thereon,  but  he  has  no  right  to  flow  his  neighbor's  land  or  do 
him  any  injniy  by  the  erection  of  such  dam.     Such  neighbor 
has  nothing  to  do  with  the  question  whether  the  dam  is  or  is 
not  negligently  or  unskillfully  constructed.    He  is  not  bound 
to  submit  to  injury  from  a  dam  skillfully  constructed  and  in 
respect  to  which  no  allegation  of  negligence  could  be  maintained. 
The  question  for  him  is  simply,  is  he  injured,  or  not,  by  the 
construction  of  such  dam.^    (5  CoweUy  165.)     There  is,  it  is 
true,  a  large  class  of  cases  where  the  rule  of  liability  would  be 
that  claimed  by  the  defendants  in  this  case,  where  no  action 
can  be  sustained  for  injuries  received  not  resulting  from  neg- 
ligence or  unakillftdness  or  some  omission  of  duty.     These 
cases  rest  upon  the  m  utere  tuum  ut  alienum  non  IcBdaSj  and 
onbraoe  a  large  class  of  injuries  to  the  relative  rights  of  the 
dtisen,  redress  for  which  can  be  based  upon  no  other  role 
than  this  broad  principle  of  equity  and  natural  justice.     But 
the  plaintiff's  right  of  action  does  not  rest  upon  this  prindpla 
It  is  based  upon  the  fundamental  right  of  property,  the  right 
in  and  to  the  soil  and  to  the  things  upon  and  pertaining  to 
the  earth's  surface.    The  cardinal  maxim,  o^rtMB  cvrre^  e^  de&ei 
eurrerey  &a  implies  that  no  one  has  the  right  to  change  or 
divert  the  course,  direction  or  flow  of  a  natural  stream,  to  the 
mjury  of  another.    All  men  have  a  right  to  base  their  claims 
to  property,  so  far  as  such  claims  relate  to  the  earth's  sur&ce, 
upon  nature's  law,  upon  the  assumption  that  the  earth's  sur- 
face is  to  remain  substantially  unchanged.     Every  change  or 
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alteration  of  such  surface,  where  such  alteration  involves  an 
injury  to  others,  is  therefore  a  violation  of  natural  right  And 
it  is  upon  this  violation  that  the  plaintiff  is  entitled  to  main- 
tain this  action,  independently  of  the  questions  of  negligence 
or  unskillfalness  of  the  defendants.  In  the  case  of  Bailey  v. 
The  Mayor  of  New  York,  3  HiUy  531;  2  Denio,  433,)  the 
action  was  sustained  on  the  ground  of  negligence ;  and  the 
rule  is  there  stated  as  claimed  hy  the  defendants'  counseL 
The  plaintiff  in  that  case  was  a  riparian  owner  below  the  de- 
fendant's dam,  and  the  injury  resulted  from  the  breaking  away 
of  the  dam.  The  construction  of  the  dam  was  lawful,  and 
the  injury  resulted  from  its  negligent  construction.  If  in  this 
case  the  injury  had  resulted  from  the  breaking  away  of  the  de- 
fendants' track- works,  or  artificial  wat^-way,  then  the  case 
would  have  been  parallel  with  this  case  of  BaUey,  and  the  ac- 
tion could  only  be  sustained,  as  in  that  case,  on  the  ground 
of  negligence.  But  if  in  the  case  of  Bailey  the  damages  had 
been  caused  by  the  giving  away  of  the  banks  of  the  stream,  or 
by  an  excess  of  water  cast  upon  Bailey's  land,  in  consequence 
of  the  construction  of  the  dam,  then  the  question  of  negligence 
or  unskillfrdness  in  the  construction  of  such  dam  would  not 
have  been  in  the  case,  and  the  action  would  have  been  main- 
taroable,  as  in  this  case,  for  an  injury  or  invasion  of  the  pri- 
mary right  of  property  of  the  plaintiff.  It  seems  to  me  that 
there  is  a  very  obvious  distinction  between  the  two  cases.  This 
action  might  have  been  sustainable,  perhaps,  on  the  ground 
of  the  insufficiency  of  the  water-way  provided  by  the  defend- 
ants, or  for  their  neglect  to  keep  it  open  and  clear  for  the  flow 
of  the  water.  But  the  plaintiff  is  not  driven  to  these  grounds. 
The  excavation  and  removal  of  the  banks  of  the  stream  left 
the  water  to  flow  out  of  the  natural  channel  of  the  creek  and 
to  overflow  the  plaintiff's  premises.  And  this  overflow  the 
jury  have  found  would  not  have  happened  but  for  such  alter- 
ation and  excavation  of  the  natural  banks  of  the  stream.  For 
the  damages  resulting  from  such  alteration  and  excavation,  I 
think  this  action  clearly  maintainable. 
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Bttidei  the  qucstioa  ansing  upon  the  charge  of  the  drcoit 
jode^  the  gmc  presaitB  an  exception  to  the  reffual  of  the 
jalge  to  allow  the  defendants  to  introdnce  in  evidence  an 
agreement  dgned  by  quite  a  number  of  citizenB  of  Coming, 
cc-naenting  that  the  defendants  lower  the  grade  of  Erie  street, 
in  which  the  defendants'  track  is  laid.  I  cannot  see  that  this 
instrument,  if  admitted,  conld  have  had  any  proper  influence 
iip?€i  the  merits  in  this  case.  It  would  absolve  the  defend- 
ants from  any  liability  to  damage  for  lowering  the  grade  of 
that  street,  and  I  cannot  see  that  it  can  have  any  further  ope- 
iati>n  or  effect  The  plaintiff's  premises  are  not  on  that 
street^  and  he  did  not  sign  this  agreement,  and  it  does  not  dis- 
tinctly appear  that  it  was  so  signed  by  any  grantor  of  his.  But 
if  this  had  been  otherwise,  I  do  not  think  it  could  have  had 
any  proper  influence  upon  the  questions  in  controversy  in  this 
suit,  and  was  therefore  rightly  excluded.  The  case,  upon  the 
whole,  I  think,  was  rightly  disposed  of  at  the  circuit,  and  the 
judgment  should  therefore  be  affirmed 

Judgment  affirmed 

7,  1S6S.     Jchmtom^   WMet  and  8mM, 


BiSTLKT  and  others,  oommissionerB  of  highways  of  the 
town  of  Bristol,  vs.  Phelps. 

A!'J>.>crh  ma  indiTidiBl  decied  to  tbe  office  of  OTerseer  of  highways,  omits  to 
fik  in  the  office  of  the  town  derk  a  notice  of  his  acceptance  of  the  office, 
T«c  «nung  into  office  under  color  of  title  by  a  lawflil  election,  if  he  pro- 
c««^  to  execnte  the  dnties  of  the  office,  he  will  be  an  officer  defiui»,  and 
h  <  acuk  as  nspecu  the  public  and  third  persons,  will  be  valid. 

R=t.  Do(  being  orerseer  dejurt,  he  is  not  liable,  in  an  action  at  the  snit  of  the 
cooimissiooers  of  highways,  for  the  penalty  gtTen  by  statute,  for  his  neglect 
of  dn^  as  anch  orocaeer. 
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APPEAL  from  a  judgment  of  the  comity  comrt  of  Ontario 
comity,  reversing  the  judgment  of  a  justice.  The  action 
was  commenced  before  the  justice,  by  the  commissioners  of 
highways  of  the  town  of  Bristol,  to  recover  the  penalty  given 
by  statute,  for  the  defendant's  neglect  of  duty  as  an  overseer 
of  highways.  On  the  trial,  it  was  stipulated  by  and  between 
the  attorneys  £br  the  respective  parties  that  the  following  facts 
should  be  received  and  read  as  evidence,  viz :  That  the  plain- 
tiflfe  were  the  commissioners  of  highways  in  Bristol ;  that  the 
defendant  was  chosen  overseer  of  highways  in  road  district  No. 
31,  in  said  Bristol,  on  the  4th  April,  1854,  at  the  annual  town 
meeting;  that  he  was  not  present  at  such  town  meeting,  and 
that  his  name  is  not  on  the  poll  list  of  such  town  meeting  as 
a  voter  or  otherwise ;  that  the  town  derk  of  said  Bristol  never 
gave  the  defendant  any  notice  of  his  election  as  such  overseer 
of  highways  as  aforesaid ;  that  said  defendant  never  filed  or 
caused  to  be  filed,  in  the  office  of  the  town  clerk  of  said  town, 
any  notice  in  writing  to  signify  his  acceptance  of  said  office  of 
overseer  of  highways ;  that  he  accepted  his  road  warrant  on 
or  about  the  first  of  May,  1854,  made  out  in  good  faith  by  the 
commissioners  of  highways,  and  let  jobs  upon  said  highways 
to  certain  individuals,  and  agreed  to  allow  the  san\e  on  the 
assessment ;  that  said  Phelps  acknowledged  to  the  inhabit- 
ants of  his  said  district,  that  he  was  overseer  of  highways  in 
his  said  district ;  that  said  Phelps  had  not  worked  out  the 
labor  assessed  in  said  district ;  and  that  at  the  time  of  receiv- 
ing said  road  bill  he  made  no  excuse  on  the  ground  of  his  not 
being  notified  as  an  overseer  of  highways,  nor  until  after  the 
first  half  of  the  time  prescribed  by  the  statute  for  working  the 
road  had  expired ;  that  on  the  nineteenth  of  August,  1854, 
the  defendant  returned  the  said  road  warrant  to  the  plaintifBsi, 
on  the  ground  that  he  was  not  overseer  of  highways,  and  had 
no  right  to  act,  and  that  the  plaintiffs  informed  him  they 
should  take  advice,  and  if  he  was,  they  should  return  it  to 
him ;  that  they  took  advice  and  afterwards  returned  the  said 
wanant.  to  the  defendant    It  was  also  stipi^ated  that  each 
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party  should  have  the  same  right  to  object  to  the  evidence  in 
the  stipulation  contained,  as  if  the  evidence  had  been  offered 
from  the  mouths  of  witnesses. 

The  jury  rendered  a  verdict  in  fevor  of  the  plaintiffi,  for 
$10  damages,  and  for  'that  sum,  and  costs,  the  juBtice  gave 
a  judgment ;  which  the  county  court  reversed,  on  appeal 
The  plaintiffii  appealed  to  this  court  from  the  latter  judgment. 

Lamb  d  Hichs^  for  the  plaintiff 

James  C,  Smith,  for  the  defendant. 

By  the  Court,  E.  Darwin  Smith,  J.  In  the  stipulation, 
signed  by  the  attorneys  for  the  parties  in  this  action,  it  is  ad- 
mitted that  the  defendant  was  duly  chosen  overseer  of  high- 
ways for  road  district  No.  31,  of  the  town  of  Bristol,  at  the 
annual  town  meeting  held  April  4th,  1854 ;  that  he  was  not 
present  at  said  town  meeting ;  that  the  town  derk  never  gave 
him  any  notice  of  his  election,  and  that  he  never  filed  any  no- 
tice of  his  acceptance  of  said  office,  in  the  office  of  the  town 
clerk  of  said  town.  Before  the  defendant  could  lawfrdly  enter 
upon  the  duties  of  the  office  it  was  essential  that  he  should 
file  in  the  office  of  the  town  derk  a  notice  in  writing  signify- 
ing his  acceptance  of  such  office.  (Art.  2,  title  3,  ch.  ll,part 
let,  B.  8,  345,  §  17.)  In  section  18  it  is  declared  that  "if  any 
person  chosen  to  such  office  shall  not  cause  such  notice  to  be 
served,  such  neglect  shall  be  deemed  a  refusal  to  serve."  The 
filing  of  this  notice  of  acceptance  is  a  substitute  for  the  oath  of 
office  in  respect  to  a  class  of  town  officers,  and  is  equally  es* 
sential  to  complete  the  title  of  the  officer  elected  to  exercise 
the  duties  of  the  office.  But  coming  into  office  omder  color 
of  title  by  a  lawful  election,  the  acts  of  the  defendant  as  such 
officer,  as  respects  the  public  and  third  persons,  are  valid ;  as 
much  so  as  if  he  had  been  required  to  take  and  subscribe  the 
constitutional  oath  of  office,  and  had  omitted  to  do  so.  (  Weeks 
Y.JEUi8,2Barb.Su2>.C.B.324.   Greenlee^  v.  Low,  4  Denio, 
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168.)  The  defendant,  if  he  proceeded  to  execute  the  duties 
of  the  office,  would  be  an  officer  dt  facto.  (Id.  7  John.  549 ; 
7  Serg.  &  Bawky  386.)  This  rule  will  apply  to  all  acts  done 
by  the  defendant  as  overseer  of  the  highways  of  his  district, 
because  he  took  the  road  warrant  and  was  recognized  by  the 
commissioners.  Some  work  was  done  by  his  order,  and  on 
one  or  two  occasions  he  assumed  to  be  such  overseer.  But  as 
he  was  clearly  not  overseer,  dejure,  I  think  he  was  not  liable 
in  this  action.  An  officer  de  facto  can  do  no  valid  acts,  ex- 
cept only  as  third  persons  are  interested  in,  or  to  be  affected 
by,  such  acts.  He  can  maintain  no  suit  for  fees.  (Kiddle  v. 
The  County  of  Bedford,  7  Serg.  &  Bawle,  386.)  The  office, 
as  is  said  by  Judge  Duncan,  in  that  case,  "is  void  as  to  the 
officer y  but  valid  as  to  strangers."  The  officer  cannot  pro- 
tect himself,  except  possibly  in  some  few  cases  of  ministerial 
officers,  as  held  in  8  John.  69.  The  defendant  having  no  law- 
ful authority  to  act  as  overseer  of  the  highways,  cannot  be 
liable  for  omissions  of  duty.  He  might  be  liable  to  the  penalty 
for  not  accepting  the  office,  but  not  for  omitting  to  act  when 
he  expressly  disavowed  his  authority,  and  omitted  to  act  be- 
cause he  was  doubtful  of  his  right  to  do  so.  In  Oreen  v. 
Burke,  (23  Wend.  502,)  one  Stevenson,  a  minor,  was  elected 
constable,  and  made  a  levy  under  an  execution,  but  being 
doubtftd  of  his  right  to  act,  he  relinquished  the  levy.  The 
court  held  that  he  was  an  officer  de  facto,  and  his  levy  valid 
as  respected  third  persons,  but  that  he  was  himself  a  trespasser. 
The  defendant  could  not  compel  any  person  to  work  out  his 
road  work,  or  in  any  way  enforce  oompulsorily  the  payment 
of  the  road  tax,  and  clearly  was  not  bound  to  attempt  to  do 
so.  In  Dean  v.  Oridley,  (10  Wend.  254,)  which  was  an  action 
like  this,  by  the  commissioners  against  tha  overseers,  for  neg- 
lect of  duty.  Judge  Savage  held  that  the  defendant  having 
exercised  the  powers  of  the  office  during  the  ydar,  was  liable 
for  neglect  of  duty.  But  this  was  a  mere  question  of  evidence. 
He  held,  in  effect,  that  reputation  and  acts  are  sufficient  evi- 
dence that  a  party  holds  a  particular  office.    He  says :    "  To 
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prove  a  general  allegation  that  a  party  holds  a  particnlar  of- 
fice, it  is  sufficient  to  show  that  he  acts  in  that  capacity/* 
This  is  clearly  so,  when  the  party  notoriously  exercises  the 
functions  of  an  office,  and  is  all  that  is  distinctly  decided  in 
that  case  that  hears  upon  this.  Being  satisfied  that  the  plain- 
tiffii  were  not  entitled  to  maintain  this  action,  on  this  ground, 
I  deem  it  unnecessary  to  consider  the  other  points  in  the  case. 
The  judgment  of  the  county  court  should  be  affirmed 

Judgment  affirmed. 

[Catuoa  Gbvbral  Tbbx,  June  7,  1858.     Johnmm^   WOm  and  SmUk^ 
JoBtices.] 


Elizabeth  Maceet,  adm'x,  and  Chaukoet  Ives,  adm'r 
&c.  of  Abram  Mackey,  deceased,  vs.  The  New  York 
Central  Bail  Boad  Company. 

In  an  action  against  a  rail  road  company,  to  recover  damages  for  wrongfttDf 
causing  the  dea^  of  the  plaintiffs'  intestate,  by  the  negligence  of  its  agents 
in  omitting  to  sound  the  whistle  of  the  locomotive,  or  ring  the  bell,  at  a 
street-crossing,  as  required  by  the  statute,  it  was  proved  that  the  deceased, 
while  driving  his  team  towards  the  rail  road,  at  the  crossing,  was  told  by  the 
witness  that  "  the  cars  were  coming ;"  that  he  turned  his  head  towards  the 
witness,  and  then  struck  his  horses  with  the  lines,  and  went  upon  the  track, 
where  he  was  struck  by  the  locomotive,  and  killed.  Bdd,  that  upon  this 
positive  testimony,  unexplained  and  uncontradicted,  the  justice,  at  the  trial, 
should  have  nonsirfted  the  plalntifb,  on  the  ground  of  the  intestate's  own 
negligence  \  and  that  a  verdict  in  favor  of  the  plaintiffii  was  against  the  evi- 
dence, and  could  not  be  upheld.    Johhsov,  J.  dissented. 

The  rule  of  liability,  in  such  cases,  is  correctly  stated  in  Skefidd  v.  J%e  Ami^ 
ester  ^  Syracuse  RaU  Boad  Com^wy,  (21  Ba/rb,  889.) 

Where  it  was  proved  that  the  person  for  whose  death  by  means  of  a  oollisioD 
the  action  was  brought,  was  not  a  stranger  at  the  place  in  question,  but  was 
at  work  there,  drawing  and  piling  wood,  and  had  been  so  engaged  the  whole 
of  the  previous  season ;  and  that  24  trains  of  cars  passed  that  point  daily,  at 
fixed  hours ;  U  was  held  that  it  was  the  height  of  hnprudence  and  heedless- 
ness for  him  to  approach  the  rail  road  track  w4  attempt  to  crw»  the  aami^ 
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with  JiiB  team,  aboat  the  time  a  train  was  due,  imtal  he  had  aaoertained  thai 
it  was  safe  to  do  so.  And  that  the  Dftct  of  there  being  a  wood-pile  in  the 
way  of  his  seeing  far  along  the  track,  did  not  diminish,  in  the  slightest  de- 
gree, his  duty  to  he  carefU,  but  on  the  contrary,  imposed  upon  him  the  ob- 
ligation of  stm  greater  caatlon« 

In  such  a  case,  a  party  is  bound  to  ezereise  care  and  diligence,  and  foresight 
in  proportion  to  the  danger  to  be  avoided,  and  the  &tal  consequences  in- 
volved in  his  neglect 

A  verdict  should  not  be  set  aside,  merely  because  the  court  would  have  come 
to  a  different  conclusion  from  that  of  the  Jury,  <m  the  force  and  weight  of 
.the  testimony. 

APPEAL  from  a  judgment  entered  at  a  special  tenn,  upon 
the  yerdict  of  a  jury.  The  action  yma  brought  to  reooyer 
damages  of  the  defendants  for  their  wrongful  act  in  causing 
the  death  of  Abram  Mackey,  the  plaintifiBs'  intestata  Mackey 
was  run  oyer  and  killed,  on  the  24th  of  December,  1854,  by 
the  defendants'  locomotiye  and  express  train  of  cars,  while  he 
was  crossing,  with  his  team  and  sleigh,  their  rail  road,  at  the 
highway  crossing  at  the  Sayannah  station,  in  the  county  of 
Wayne.  It  was  claimed,  in  the  complaint,  that  the  defend- 
ants' agents,  on  approaching  the  station,  at  the  time  in  ques- 
tion, neglected  to  sound  the  whistle  or  ring  the  bell,  as  r^ 
quired  by  the  statute.  The  proof  was  that  Mackey,  who  had 
been  engaged,  for  some  time  preyious,  in  drawing  and  piling 
wood  at  the  rail  road  station  at  Sayannah,  was  crossing  the 
track  northwardly  with  his  team,  as  the  express  train  was 
going  by  that  station  from  the  west  The  locomotiye  struck 
and  killed  him.  Some  witnesses  did  not  hear  the  signals  of 
either  bell  or  signal :  some  heard  the  one  and  not  the  other, 
and  some  heard  both.  The  defendants'  wood-house  and 
seyeral  piles  of  wood  stood  south  of  and  within  lOO  feet  of  the  ^ 
track,  and  west  of  the  highway,  obstructing  the  yiew  of  a  per- 
son approaching  from  the  south.  As  Mackey,  standing  on 
his  empty  sleigh,  his  horses  walking,  approached  within  40 
feet  of  the  track,  he  was  warned  by  the  witness  Bemer,  tJuU 
^Hhe  cars  were  coming."  He  turned  an  instant  and  looked 
toward  the  witness,  without  stopping ;  then  suddenly  struck 
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his  hones,  drove  upon  the  track,  and  as  he  was  crosnng,  Ae 
engine  stmcik  him.  These  fitcts  were  not  controverted.  A 
motion  for  nohsnit  was  denied,  the  court  leaving  it  to  the 
jnry  to  say  whether  this  was  negligence  in  Mackqr. 

The  court  charged  the  joiy  among  other  things,  that  they 
were  to  consider  the  question  of  negligence  on  the  part  of  the 
defendants;  that  they  were  guilty  of  n^ligence  if  they  omit- 
ted to  give  the  signal,  either  by  ringing  the  bell  or  blowing 
the  whistle.  That  they  were  also  guilty  in  case  they  did  give 
such  signal,  if  the  jury  should  find  that  by  reason  of  the  posi- 
tion of  the  wood  and  other  circumstances,  extracare  was  made 
necessary  for  the  deceased,  in  order  to  avoid  injniy,  which  they 
omitted  to  onploy .  That  the  defendants  might,  by  their  own 
acts,  have  made  something  necessary  on  then:  part  bqrond 
what  the  statute  required,  in  order  to  avoid  the  imputation 
of  negligence.  That  another  question  was :  was  the  deceased 
guilty  of  negligence  in  crossing  the  rail  road  ?  That  in  pass- 
ing upon  this  question^  the  jury  would  bear  in  mind  and  con- 
rider  his  opportunity  to  see  and  know  what  obstructions,  if 
any,  there  were  to  prevent  his  view,  which  had  been  created 
by  the  rail  road  company,  and  his  acquaintance  with  the 
premises  and  time  of  the  passing  of  the  trains.  That  if  the 
deceased  was  n^ligent,  although  the  drfendants  were  also 
n^iligent,  the  plaintifEei  were  not  entitled  to  recover.  That 
if  the  deceased's  n^ligence  contributed  in  any  measure  with 
the  negligence  of  the  defendants,  the  plaintiffs  were  not  en- 
titled to  recover,  notwithstanding  n^ligence  of  the  defend- 
ants. That  the  situation  of  the  wood  could  only  be  regarded 
in  considering  the  obligation  of  the  defendants  to  provide 
greater  care  against  accident  And  that  upon  the  question  of 
damages,  the  rule  was  that  the  plaintifb  were  entitled  to  such 
damages  as  the  jury  should  find  resulted  fix)m  the  death  of  the 
deceased  to  his  widow  and  next  of  kin,  not  to  exceed,  however, 
the  stun  of  $5000.  To  which  charge  of  the  court  the  defend- 
ants excepted.    The  jury  rendered  a  verdict  for  the  plaintifi, 
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ibr  $3000  damagee.    A  motion  for  new  trial  being  denied, 
after  judgment  the  defendant  brooght  this  appeal. 

Underwoody  Cox  dt  Avery,  for  the  appellants.  I.  The 
foKt  of  n^ligence  in  Maokey,  was  too  self-evident  and  palpa* 
ble  to  be  lefb  as  a  question  for  the  jury.  He  was  neither 
blind  nor  deaf;  habituated  to  the  locality,  and  aware  that  the 
train  was  due,  unable  to  see  to  the  westward,  he  drore  for- 
ward without  stopping,  looking,  or  listening.  Besides  all 
this,  the  bell  was  ringing ;  the  shrieker  sounded  twice,  and 
when  within  twenty  feet  of  the  track  he  was  advised  that  the 
oars  were  coming.  Under  these  circumstances,  it  is  impossi- 
ble to  maintain  that  Mackey  was  free  from  negligence, 

II.  Whatever  negligence  may  be  properly  imputed  to  the 
defendants,  cannot  qualify  or  relieve  the  negligence  of  Mackey. 
(Spencer  v.  Utica  dt Sch.  B.  B.  5  Boflrh.  338.  Sh^ffiOdv.  Bcch. 
A  8y.  B.  B.  Oo.y  21  id  339.  Butterfieldr.  Forrester,  11  Fast, 
60.  Hart/ldd  v.  Boper,  21  Wend.  615.  Bathbun  v.  Faj/ne,  19 
id.  400.  Brown  v.  Maxwell,  6  EiU,  592.  Lane  v.  Cfronibie, 
12  Picft.  177.  Bosworth  V.  Swamey,  10  Mete.  363.  Adam 
v.  Carlisle,  21  Pick.  146.  Wilson  v.  Busquehawna  Turnpike 
Co.  21  Barb.  70.)  For  it  is  obvious  that  if  the  wood-house, 
sawing  machine  and  wood  piles,  or  all  or  any  other  obstruc- 
tions of  sight  and  sound  had  been  erected  by  some  persons 
other  than  the  defendants,  the  negligence  of  Mackey  would 
have  been  the  same.  Such  obstructions  would  not  make  it 
prudent  for  Mackey  to  go  it  blind.  {Earing  v.  N.  T.  dk  Erie 
B.  Bi  Oo.y  13  Barb.  9.)  The  silent  rails  b^ore  him,  were 
of  themselves  a  warning  for  great  precaution,  and  an  advertise 
ment  of  danger. 

III.  It  was  error  to  charge  that  ^Hhe  situation  of  the 
wood  can  only  be  regarded  in  considering  the  obligation  of 
defendants  "  for  greater  care  on  their  pari  It  was  equivalent 
to  saying  that  if  by  the  negligence  of  the  defendants,  the  view 
of  Mackey  was  obstructed  by  the  action  of  defendants,  he  was 
relieved  from  the  obligation  of  other  precautions  to  guard 
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a^inst  the  danger.  Or  in  other  wortk,  the  more  dangerons 
the  approach  has  been  rendered,  the  less  occasion  for  precau- 
tion. And  this,  in  reference  to  a  man  who  had  been  drawing 
and  piling  wood  npon  that  spot,  ^^aU  the  8e(u<m"  It  was 
equivalent  to  saying  that  the  greater  negligence  of  the  defend- 
ant, neutralized  and  compensated  for  the  n^lect  of  Mackay; 
and  the  effect  of  this  was  probably  to  mislead  the  jury  and 
prevent  their  inquiring  into  the  negligence  of  Mackey.  The 
defendant  claims,  that  in  estimating  i^e  d^ree  of  precauticm 
to  be  observed  by  Mackey,  the  question  of  who  caused  those 
chstructiona  of  his  view,  is  entirely  foreign  to  the  subject ;  and 
that  it  is  entirely  immaterial  whether  the  view  was  obstructed 
by  a  school  house,  a  church,  or  a  wood  house  and  wood  pile; 
that  Madkey  was  bound  to  be  himself  free  from  negligence, 
and  to  adapt  his  precautions  to  the  circumstances  of  the  oc- 
casion, no  matter  how  great  the  negligence  of  the  defendants. 
lY .  The  defendant  was  entitled  to  a  nonsuit  on  the  ground 
of  Mackey's  negligence  in  not  taking  any  precaution  to  avoid 
the  approaching  train ;  and  in  disregarding  the  special  warn- 
ing. (See  cases  cited  under  point  II.  BrooJcs  v.  Buffalo 
and  Niagara  FaUs  B.  B.  Oo.y  recency  decided  in  Court  of 
AppealSj  not  reported.{a)  BrendeU  v.  Buffalo  dt  State  Line 
B.  B.  Co.  opinion  o/Masten,  J.  Super,  Court  ofBu^aio.) 

(a)  This  case,  aa  pmented  In  the  sopreme  ooort,  fa  reported  25  JBaii.eOO. 
An  appeal  waa  taken  t^  the  Gonrt  of  Appeals ;  where  the  judgment  of  the 
sopreme  ooort  was  ajpirmed.  The  following  opinions  were  delirered,  on  the 
decision  of  the  case  in  the  Court  of  Appeals.  They  are  given  in  this  conneo- 
tion,  becanse  of  their  direct  hearing  npon  the  principal  case,  and  hecanse  they 
have  not  been,  and  perhaps  may  not  he,  elsewhere  reported.  They  are 
worthy  of  preservation.  For  the  same  reasons  the  case  of  Br^iMSL  v.  Tk4 
Bufdio  and  Siate  Line  BaU  Road  Co.,  is  also  published  here.  That  case 
seems  to  have  arisen  out  of  the  same  transaction,  and  to  have  been  decided  upon 
the  same  or  very  rimilar  Ikcts,  as  the  case  of  Daseomh  v.  The  Sufcdo  and  Stale 
JAne  BaU  Road  Co.^  ante,  p.  221. 

BftooKS  vs.  Thb  Buffalo  Airn  Niagara  Falls  Bail  Boad  Co. 
OniPFBir,  J.    I  agree  with  the  supreme  court,  that  the  undisputed  testimony 
▼ery  clearly  established  that  the  plaintiff  was  guilty  of  negligence  on  his  part, 
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F.  E.  Oomwdly  for  the  respondents.  I.  There  iras  no 
proof  that  the  defendants  gave  the  signal  required  by  statate^ 
by  soundiny  their  steam  whistle  at  intervals^  for  the  space  of 
eighty  rods  from  the  crossing.  {Seas.  Laws  of  1850,  p.  232, 
§  39.)  The  testimony  on  this  subject  is  as  follows :  The  de- 
fendants' witness,  H.  Baggerly,  testifies  that  the  whistle  was 
sonnded  as  the  train  emerged  from  the  woods,  80  to  150  rods 

which  at  least  contributed  to,  if  it  did  not  wholly  cause  the  collision  com- 
plained of. 

It  seems  to  me  that  no  one  caraftiUy  reading  the  testimony,  can  donht  hnt 
that  the  plaintiff  was  gnOty  of  gross  carelessness  in  driving  his  team  on  the 
rail  road  track.  Allowing  that  he  did  not  stop  his  team  on  the  track  as  some 
of  his  witnesses  say  he  did,  yet  he  knew  the  time  the  afternoon  train  wonld 
pass  along  the  track.  It  was  the  regular  train  from  BufiEalo  to  the  Falls,  and 
passed  the  san&e  time  every  afternoon.  The  plamtiff  lived  within  a  few  rods 
of  the  road,  and  must  have  known  of  the  afternoon  train  and  also  the  regular 
time  for  Its  passing  along  the  track ;  it  was  incumbent  upon  hhn  to  keep  a 
look-out,  or  keep  away  from  the  road.  He  could  see  the  rail  road  several 
rods  before  reaching  the  crossing,  and  if  due  care  had  been  observed  by  him, 
he  could  not  have  fiiiled  of  discovering  the  approaching  train,  to  avoid  the 
collision. 

In  my  opinion,  the  Judge  should  have  granted  the  nonsuit,  after  the  testi- 
mony was  closed,  or  should  have  instructed  the  Jory  to  render  a  verdict  in  i 
favor  of  the  defendant.  It  was  sufSdent  for  the  defense  that  the  plaintiff  re- 
sided near  the  rail  road  where  the  collision  occurred,  and  knew  the  time  of  the 
afternoon  train  passing  down  the  road.  He  therefore  was  warned  to  keep  his 
team  out  of  readi  of  the  cars.  It  is  clear  to  my  mind  that  the  plaintiff  was 
giUlty  of  negligence  on  his  part  which  contributed  to  the  iqjury  that  ho 
received  by  the  collision. 

If  this  is  a  correct  view  of  the  case,  then  the  law  is  well  settied  that  the 
plaintiff  could  not  recover  In  the  action.  It  cannot  be  necessary  to  cite  the 
authorities  to  sustain  this  principle. 

My  opinion  is  the  Judgment  of  the  supreme  court  must  be  affirmed. 

JoHKSov,  J.  The  supreme  court  was,  I  think,  right  in  reversing  the  Judg- 
n^ent  in  this  cause  and  granting  a  new  trial  The  point  was  whether  the 
plaintiff  had  been  guilty  of  negligence,  which  contributed  to  the  injury  com-  . 
plained  of.  It  appeared  condusiv^y  that  the  plaintiff  stopped  upon  the  track 
while  driving  across  it,  and  if  he  had  continued  his'course  the  accident  would 
not  have  occurred.  .  The  attempt  to  cross  a  rail  road  track  without  looking  up 
and  down  it  to  see  if  any  train  is  approaching,  seems  to  me  to  be  such  an  act 
as  a  man  of  ordinary  prudence  would  hardly  be  guilty  of.  To  stop  1^>on  it 
without  taking  that  precaution  must  be  reckoiied  a  still  greater  departors 
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from  the  croBsing,  and  that  it  was  a  contmnous  sotmd  for 
half  a  minute.  Gideon  Bamsdell,  also  the  defendantfi'  wit- 
ness^ swears  that  he  was  in  the  woods  a  mile  west  of  the  cross- 
ing, and  that  when  the  train  had  passed  him,  and  had  got 
ha^way  to  the  station,  which  would  be  160  rods  from  the 
crossing,  the  whistle  sounded  a  continuous  sound,  and  that  it 
did  not  sound  again  until  it  sounded  for  brakes,  which,  as  all 

from  prndflDt  conduct    (Sjpeneer  y.  Utica  and  8.R.  B,  Co,,  6  Barb,  88-7. 

Biannff  y.  Nmo  Tork  cmd  JShrie  i2.  E,  Co,,  18  id,  9.) 

Judgment  affirmed. 

J.  G.  BbbvdblIi  «tf.  Ths  BvrwAifi  avd  8tatb  Lnra  B.  B.  Co. 

The  plaintiff  having  reeled,  the  defendant  moved  for  a  nononit  P.  G.  Par- 
ktr  and  Oeo.  W,  ffoughion,  for  the  paintiff.    ff.  W,  Sogers,  for  the  defendant!. 

Mabtbit,  J.  For  the  purpose  of  the  motioni  the  facts  must  be  considered  in 
the  most  fiiTorable  view  in  which  they  can  be  reasonably  stated  in  support  of 
the  plaintiff's  right  of  action.  As  the  case  now  stands,  it  is  for  the  Jury  to 
determine  whether  or  not  the  defendants  rang  the  bell  or  blew  the  wbisUe 
upon  the  engine.  This  is  sufficient  to  cany  the  question  of  negligence  on  iki 
part  of  the  defendante  to  the  Jury.  The  only  question  then  upon  the  motion  is, 
whether  the  plaintiff  was  guilty  of  any  negligence,  concurring  to  produce  the 
accident. 

The  ftcts,  stated  fliTorable  for  the  plaintiff,  are  these:  The  rail  road  of  the 
defendants  has  been  operated  ever  since  1861.  It  crosses  a  public  highway  in 
the  town  of  Hamburg,  known  as  the  Camp  road,  at  grade,  and  nearly  at  right 
angles.  The  rail  road  runs  nearly  north  and  south,  and  the  highway  east  and 
west  The  defendants  haTe  a  brick  tank  house  situate  7  feet  westerly  from  and 
parallel  with  the  west  rail  of  the  rail  road,  and  44  feet  northerly  from  the  cen- 
ter of  the  trareled  track  of  the  highway.  It  is  21  feet  by  14  feet,  its  eastand 
west  sides  being  the  longest  It  is  16  feet  high,  and  was  built  in  1858.  The 
fiurm  of  WHUam  Dascomb  is  situate  upon  the  south  side  of  the  Camp  road,  and 
upon  both  sides  of  the  nul  road.  The  house  and  turn  of  Dascomb  are  situate 
upon  the  Camp  road,  the  bam  18  chains  67  links  westerly  from  the  raO  road 
crossing,  and  the  house  three  chains  west  of  the  bam.  The  highway,  firom  a 
point  two  or  three  cludns  east  of  the  bam,  descends  towards  the  rail  road. 
Approaching  the  rail  road  on  the  Camp  road  from  the  west,  when  1^0  feet 
west  of  the  raU  road  you  can  see  a  train  of  cars  coming  frt>m  the  north,  when 
they  reach  a  point  ui>on  the  rail  road  28  rods  north  of  the  Camp  road,  and  untjl 
they  get  to  a  point  five  rods  north  of  the  highway,  when  the  Tiew  is  intercepted 
by  the  tank  house.  And  you  can  thus  c<mtinue  to  see  them  until  you  reach  a 
point  20  feet  west  of  the  rail  road,  when  the  view  is  entirely  intercepted  by  the 
tank  house.  At  a  point  in  the  highway  10  feet  west  of  the  west  zaU  of  therai) 
road,  you  can  see  the  rail  road  past  the  eaat  side  of  the  tank  house  to  a  poii^ 
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witneflses  Bgree,  was  (xt  the  crossing.  It  therefore  appeals 
from  the  testimony  of  these  witnesses,  that  the  whistle  was 
sounded  from  a  point,  say  160  rods  from  the  crossing,  for  half 
a  minute.  As  the  speed  of  the  train  was,  as  Hoffiqan  the 
engineer  testifies,  thirty  miles  an  hour,  half  a  minute  would 
carry  the  train  eighty  rods,  which  would  bring  it  to  the 
point  where  by  the  statute  the  signal  should  begin,  and  be 

four  rods  north  of  the  highway.  On  the  afternoon  of  the  5th  of  Jnne,  1866, 
the  regular  paasenger  train  of  the  defendants  from  the  north,  gohig  south, 
crossed  the  Camp  highway  about  20  minutes  behind  time.  The  plaintiff  was 
In  the  employment  of  William  Dascomb.  Both  he  and  Daseomb  were  flunlllar 
with  the  highway,  the  rail  road  and  the  ground  in  the  vioinity  of  the  crossing. 
They  knew  the  time  upon  which  this  train  should  pass  the  Camp  road,  and  thai 
it  was  after  the  time ;  but  they  did  not  know  whether  or  not  the  train  had 
passed.  Dascomb,  his  son,  (a  mere  lad,)  and  the  plaintiff  were  in  a  one-horse 
lumber  wagon.  Dascomb  and  his  son  were  sitting  upon  the  seat,  and  the 
plaintiff  was  in  the  back  part  of  the  wagon,  riding  upon  his  knees.  They 
were  going  frtmi  the  bam  to  that  part  of  the  flurm  lying  east  of  the  rail  road. 
Neither  of  them  looked  towards  the  rail  road  north  of  the  highway  after  they 
were  within  80  rods  of  the  rail  road,  until  their  horse  was  upon  the  rail  road 
track.  They  drove  their  horse  upon  a  trot,  at  the  rate  of  4  or  6  miles  an  hour 
down  the  descending  ground  and  upon  the  rail  road  track  without,  at  any  time, 
slackening  his  pace.  There  was  a  ten-knot  wind  blowing  from  the  southwest. 
Just  as  the  horse  was  partly  upon  the  west  rail,  the  boy  cried  out,  '<  Father, 
the  cars  are  coming."  Dascomb,  who  was  driving,  struck  the  horse  with  a 
whip,  and  the  engine  struck  the  wagon,  kiUed  the  boy,  and  injured  the  plaintiff 
and  Dascomb.  The  horse  escaped.  At  about  the  time  the  boy  called  out,  the 
plaintiff  cast  his  eyes  northerly  upon  the  rail  road,  and  saw  the  engine  26  or 
80  feet  from  the  horse.  At  the  rate  the  defendants'  trahi  was  running  and 
Dsscomb  was  driying,  the  wagon  was  about  70  feet  west  of  the  rail  road  when 
the  engine  passed  the  pdnt  28  rods  north  of  the  Camp  highway.  When  the 
wagon  was  80  feet  from  the  rail  road  the  engine  was  12  or  1 8  rods  north  of  the 
highway.  At  the  point  in  the  highway  (80  feet  west  of  the  rail  road,)  yon 
can  see  a  train  of  cars  when  they  reach  the  point  28  rods  north  of  the  high- 
way, and  until  they  get  to  a  point  12  rods  north  of  the  highway. 

In  disposing  of  this  motion,  the  acts  of  Dascomb  must  be  considered,  as  well 
as  those  of  the  plaintiff  himself.  The  question  of  negligence  on  the  part  of 
the  plaintiff  is  not  to  be  solved  solely  by  those  considerations  which  obtain 
between  individuals;  H  stands  affsctsd  iy  conaideratumB  of  public  righi  and 
pMie  saftty.  Upon  the  undisputed  frictB  of  this  case,  I  cannot  doubt  that  the 
pUdntiff  was  guilty  of  negligence,  and  that  with  reasonable  prudence  on  his 
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kept  up  at  intervals  to  and  over  the  crosamg.    Instead  of  he^ 
ffinning  the  signal  there,  they  ended  it  there.    Bj  their  own 
showing,  therefore,  the  defendants  did  not  comply  with  the 
statute  in  respect  to  sotmding  the  whistle, 
II.  The  evidence  was  conflicting  as  to  the  ringing  of  the  belL 

part  and  on  the  part  of  thofle  who  were  with  him  this  Bad  accident  wonld  hare 
been  prevented. 

Justice  Johnson,  in  the  Court  of  Appeals,  in  Brooks  t.  The  Bvffedo  and  Ifi- 
ageura  Faffs  Bail  Boad  Chmpamyt  said :  "  To  attempt  to  cross  a  xaQ  read 
track  without  looking  up  and  down  it  to  see  if  any  train  is  approaching,  seems 
to  me  to  be  such  an  act  as  a  man  of  ordinary  prudence  would  hardly  be  guilty 
of.*'  To  the  soundness  of  this  remark  I  ftilly  subscribe.  Bail  roads  are  among 
the  best  improvements  of  this  great  age  of  progress.  Public  accommodation, 
oonrenience,  trade,  commerce,  and  the  intercourse  between  one  section  of  the 
oeuntry  and  the  other,  carried  on  upon  rail  roads,  demand  that  the  greatest 
flMsilities  should  be  given  to  this  method  of  conveyance,  and  the  highest  at- 
tainable rate  of  speed  licensed.  A  rail  road  is  a  public  sMh,  and  none  the 
less  BO  because  it  is  constructed  and  operated  by  private  capital  and  enterprise ; 
and  the  permanent  afflurs  of  the  public  are  not  to  be  postponed  to  the  conoenis 
of  individuals. 

In  view  of  the  great  rate  of  speed  demanded  upon  rail  roads  by  the  spirit  of 
the  age,  uid  constituting  one  of  the  great  advantages  of  railroad  traveling,  and 
in  view  of  the  imminent  danger,  firom  coUisionB,  to  the  lives  and  limbs  of  the 
thousands  of  persons  adopting  this  method  of  traveling,  I  hold  that  no  one  has 
the  right  to  cross  a  rail  road  track,  without  first  taking  every  precaution  to 
safety.  The  same  reason  that  holds  rail  road  companies  to  the  strictest  re- 
sponsibility to  the  passengers,  imposes  upon  every  one  who  crosses  the  track 
of  these  great  public  thoroughfioes,  more  than  ordinary  care  not  to  jeopard- 
ifle  the  lives  of  those  who  are  availing  themselves  of  the  benefit  of  this  great 
modem  improvement  in  the  mode  of  traveling.  It  seems  to  me  that  he  who, 
without  pausing  or  even  looking,  will  drive  upon  a  rail  road  track,  is  guilty 
Citmors  than  carelesBness.  The  maxim  sahupapuU  svprsma  Uz  seems  to  me 
to  be  peculiarly  applicable  to  the  question  under  oonsiderati<»L  In  this  case 
the  train  was  behind  time,  an  occurrence  which  everybody  knows  occasion- 
aOy  happens,  and  from  the  imperfection  of  every  thing  human  mwi  somdime^ 
happen.  It  is  aiM>  claimed  that  the  train  was  upon  an  unusually  high  rate  of 
qpeed.  A  train  must  take  the  tima  necessary  to  Ailflll  its  engagements  witii 
the  public.  The  tsxt  that  the  train  was  behind  time,  or  upon  a  higher  rate  of 
0peed  than  usual,  did  not  absolve  the  plaintiff  from  the  duty  he  owed  to  hiob 
self,  to  the  rail  road  company,  and  to  the  innocent  passengers  with  which  the 
train  was  freighted.  That  the  plaintiff  must  be  without  Ikult,  in  order  to  su»- 
Uixx  this  action,  is  a  well  settied  rule  of  law.  His  negUgenoe  having  oontribii; 
ted  to  the  accident,  he  must  be  nonsuited. 
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The  learned  juBtice  therefoie  yery  properly  snbmitted  this 
point  as  a  question  of  fact  to  the  jniy,  on  which  there  was 
conflicting  testimony,  as  to  whether  the  whistle  was  sonnded 
or  the  bell  rung  as  required  by  statata  And  the  jury  having 
on  this  question  found,  if  they  passed  on  it  at  all,  against  the 
defendants,  on  competent  and  sufficient  testimony,  the  de- 
fendants were  absolutely  liable,  and  the  finding  cannot  be  dis* 
turbed. 

III.  The  defendants  were  also  liable  by  reason  of  their  hav- 
ing wrongfully  obstructed  the  public  highway  with  their  wood^ 
80  that  tide  intestate  could  neither  see  his  danger,  nor  when 
seen  avoid  it  The  evidence  is  uncontradicted  that  the  de- 
fendants piled  their  wood  within  the  bounds  of  the  highway, 
and  on  both  sides  of  the  traveled  track,  so  (m  to  reduce  afowr 
rod  road  to  the  width  of  hut  IQ  or  IBfeetj  and  that  to  within 
a  tecmia  lengthy  firom  8  to  12  feet  of  the  main  track  of  the 
railroad. 

TV.  There  was  no  proof  of  any  negligence  in  the  deceased. 
The  d^endants  claimed  at  the  trial,  and  made  the  point  at 
special  term,  that  the  deceased  was  warned  of  the  approach 
of  the  train  by  the  witness  Bemer.  But  Bemer  swears  that 
^^he  does  not  know  whether  the  deceased  heard  him  or  nof 
It  is  not  rational  to  suppose  that  deceased  heard  the  warning 
and  then  rushed  into  the  danger.  The  jury  have  found  that 
he  did  not  hear  it;  for  they  were  distinctly  charged  on  this 
point,  and  as  the  judge  at  special  term  says  in  his  opinion, 
^' their  decision  cannot,  upon  the  well  settled  rules  applicable 
to  such  oases,  be  interfered  with.''  If  the  warning  was  not 
heard,  there  can  be  no  pretense  of  negligence.  For  the  de-* 
ceased  was  passing  aloig  the  public  highway,  where  he  had  a 
right  to  be,  and  was  exercising  every  sense  to  avoid  danger, 
except  that  of  sight,  which  he  was  prevented  from  exercising 
by  the  wrongful  act  of  the  defendants  in  obstructing  the  road 
with  their  wood.  It  is  certainly  fair  to  argue,  that  if  the  road 
had  been  itsfuU  width,  the  deoeasedmight  have  escaped  when 
)iis  danger  became  apparent,  by  turning  his  team  around 
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eiihOT  to  the  right  or  the  left,  which  there  was  not  room  to 
do  nnder  the  drcumstanoes  existiiig,  hemmed  in  as  he  -was  on 
either  hand  by  piles  of  wood  from  nine  to  twelve  feet  high. 

y.  At  all  events  it  is  clear  from  the  evidence  that  the  de- 
ceased exercised  all  the  care  that  a  person  conld  exercise  in  his 
situation,  and  this  was  all  that  conld  he  reqmred  of  him,  and 
was  sufficient  to  avoid  the  imputation  of  negligence.  (Beers 
V.  SouecUonic  B.  B.  Co.,  2  Am.  B.  B.  CaeeSy  114) 

YI.  The  question  whether  the  injury  was  produced  by  the 
negligence  of  the  defendants,  and  whether  the  deceased  was 
negligent,  were  questions  of  &ct  upon  all  the  drcnmstances 
of  the  case,  and  the  finding  of  the  jury  thereon  is  conclusive. 
(Beers  v.  Sotu.  B,  B.  Co.  supra.  Moshier  v.  UUca  and 
Chen.  B.  B.  Co.,  8  Barb.  427.) 

YII.  Upon  the  fiicts  found,  this  court  will  not  disturb  the 
judgment,  unless  they  are  prepared  to  hold  that  tke  law  re- 
quires the  public,  traveling  on  highways  with  horses  and  car- 
riages, to  stop  their  horses,  get  out  of  their  carriages,  and  go 
to  the  track  and  look  both  ways  for  trains,  in  cases  where  the 
rail  road  company  have  voluntarily  placed  such  obstructioiis 
in  the  way,  aiid  in  the  road,  that  travelers  cannot  see  the  ap- 
proach of  trains  while  sitting  in  their  carriages.  The  judge 
at  special  term  has  stated  the  whole  of  the  oa«e  in  that  sentence 
of  his  opinion  from  which  this  point  is  borrowed,  and  in  which 
he  in  substance  affirms  that  there  is  no  such  law  of  the  road. 

Yin.  The  defendants'  exceptions  are  not  well  taken.  That 
the  motion  for  a  nonsuit  was  not  properly  denied,  will  hardly 
be  pretended,  under  the  conflict  of  evidence  presented  at  the 
triid,  when  the  motion  was  made  at  the  dose  of  the  whole 
proofi.  And  as  to  the  exceptions  to  the  ohaige,  it  is  only  ne- 
cessary to  read  and  consider  the  charge  as  a  whole,  to  lead  the 
court  to  the  conclusion  that  it  was  eminently  fair,  certainly 
not  unfair  to  the  defendants,  and  that  it  contains  no  errone* 
ous  propositions  of  law. 

IX.  The  defendants'  motion  for  a  new  trial  should  be  de« 
nied,  and  the  judgment  below  affirmed  with  oosts. 
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E.  Dabwin  Smith,  J.  The  defendants  moved  for  a  nonfltiit 
when  the  testimony  was  closed,  on  three  grounds :  1.  That  the 
plaintiflb'  evidence,  nncontradicted,  did  not  show  n^ligenoe ; 

2.  That  the  defendants'  evidence  disproved  all  n^ligenoe ;  and 

3.  That  the  plaintifEs'  intestate  was  clearly  guilty  of  negligence. 
The  negligence  for  which  the  plaintiff  claimed  to  recover  was 
the  omission  of  the  defendants'  agent  to  sound  the  whistles  of 
the  locomotive,  or  ring  the  bell,  as  required  by  the  statuta 
By  §  39  of  the  general  rail  road  act  (Seaa.  L.  of  1850,  p.  232) 
it  was  made  the  duty  of  the  defendants  ^^  to  have  a  bell  placed 
upon  each  of  its  locomotives*  and  to  have  the  same  rung  at 
the  distance  of  at  least  80  rods  from  the  place  where  their  rail 
road  crosses  any  public  road  or  street,  to  be  kept  ringing  until 
it  shall  have  crossed  such  road  or  street^  or  else  to  have  at- 
tached to  each  locomotive  engine  a  steam  whistle,  the  same  to 
be  sounded  at  least  80  rods  from  the  place  where  the  rail  road 
shall  cross  any  such  street  or  road,  and  be  sounded  at  intervals 
until  it  shall  have  crossed  such  road  or  street."  The  plaintifb 
called  five  or  six  witnesses  to  prove  the  n^lect  of  the  defend- 
ants' agents  to  ring  the  bell  or  sound  the  whistle,  each  of  whom 
testifies  that  he  heard  no  signal,  either  by  the  bell  or  whistle, 
indicating  the  approach  of  the  train  to  the  road  crossing  in 
question.  This  testimony  was  all  negative,  and  quite  incon- 
clusive. It  by  no  means  followed  because  five  or  six  persons, 
having  no  special  reason  to  notice  the  ringingof  that  bell  or 
sounding  of  the  whistle,  did  not  hear  either  sound,  that  there- 
fore neither  the  bell  was  rung  nor  the  whistle  sounded.  But 
it  was  doubtlsss  sufficient  prima  facie  evidence  to  go  to  the 
jury.  The  defense,  to  repel  this  evidence  proved,  by  the  posi- 
tive affirmative  testimony  of  two  witnesses,  the  engineer  on 
the  locomotive  and  the  fireman,  that  both  the  bell  was  rung 
and  the  whistle  sounded,  at  the  time,  for  more  than  the  requi- 
site distance;  and  their  testimony  is  corroborated  by  three 
others  who  heard  the  whistle  or  the  belL  If  this  was  not  a 
suit  against  a  rail  road  company  in  behalf  of  a  widow  woman 
whose  husband  had  been  killed  by  the  casualty  which  was  the 
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subject  of  inYestigation,  I  should  suppose  that  the  positiTe 
affinnatiye  testimony  of  the  defendants,  on  the  question  of 
sounding  the  whistle  and  ringing  the  bell,  was  much  more  to 
be  relied  on  and  would  rather  be  credited  by  a  jury,  than  the 
mere  negative  uncertain  testimony  of  the  plaintifly  witnesseo. 
But  we  should  not  set  aside  a  verdict  merely  because  we  should 
have  come  to  a  different  conclusion  from  the  jury  on  the  force 
and  weight  of  the  testimony.  {SuUivan  v.  DoUen,  13  Illinois 
Bep.  85.    12  Conn.  Bep.  212.    2  GUmaUj  618.) 

It  was  proved  by  one  witness  who  was  standing  two  rods  south 
of  the  track  and  on  the  west  mde  of  the  road  or  highway,  at  the 
crossing,  at  the  time  of  the  accident,  that  the  plaint]£b'  intes- 
tate came  out  of  the  field  into  the  road  where  the  witness  was 
standing,  and  was  going  towards  the  crossing  when  the  wit- 
ness spoke  to  him,  and  told  him  the  cars  were*coming;  '^  he, 
(the  deceased,)  was  then  going  slowly,  standing  on  his  sl^h 
and  his  horses  on  a  walk.  As  I  spoke  to  him''  (the  witness 
said)  '^  he  turned  his  head  towards  me,  and  then  struck  his 
horses  with  the  lines  and  went  on  to  the  track.''  The  witness, 
on  cross-examination,  farther  said  that  he  was  about  six  feet 
from  the  deceased  when  he  spoke  to  him;  was  not  able  to  say 
whether  he,  (deceased,)  heard  him  or  not  ^^He  turned  and 
looked  towards  me  when  I  spoke  to  him,  and  then  with  quick 
motion  struck  his  horses  with  the  lines."  This  witness  is  not 
contradicted,  or  in  any  way  impeached.  His  testimony  is 
clear'and  explicit,  and  is  fully  entitled  to  credit,  for  aught 
that  appears  in  the  case.  I  think  upon  this  positive  testimo- 
ny, unexplained,  uncontradicted  or  in  any  way  weakened,  the 
justice  at  the  trial  would  have  been  warranted  in  nonsuiting 
the  plaintifb ;  and  how  the  jury  could  say  that  the  plaintijBb^ 
intestate  was  not  guiliy  of  negligence,  or  that  his  negligence 
in  no  way  contributed  to  his  death,  I  cannot  comprehend.  If 
the  rule  that  a  plaintiff  suing  for  n^ligence  must  himself  be 
free  from  fault  is  a  sound  one;  if  a  plaintiff  whose  negligence 
has  contributed  to  the  injury  is  not  entitled  to  recover  against 
a  party  no  more  goiliy  of  negligence  than  liims^  and  thii 
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mle  of  law  is  to  be  maintained,  I  cannot  see  how  finch  a  find- 
ing of  a  jury  can  be  snstained.  It  is  directly  against  the  evin 
dence,  and  we  cannot  uphold  it  or  refuse  to  set  it  aside,  unless 
we  adopt  the  rule  which  is,  I  fear,  quite  prevalent  in  the  jury 
box,  that  the  same  measure  of  justice  is  not  to  be  meted  out 
to  a  rail  road  corporation  that  is  meted  out  to  natural  persons. 
The  case  of  Potter  v.  The  New  York  Osntral  Bml  Boad  Co., 
decided  at  the  last  December  term,  was  referred  to  by  the 
counsel  for  the  plaintiffs.  That  case  was  decided  upon  the 
argument,  and  I  think,  upon  an  entire  misconception  of  the 
fifccts.  I  concurred  in  the  decision,  but  upon  looking  into  the 
case,  since,  I  am  satisfied  that  it  was  erroneously  decided,  and 
that  a  new  trial  should  have  been  granted.  The  rule  of  lia- 
bility in  such  cases  is  correctly  stated  in  Sheffiddy.  The  Roch- 
ester and  Syracuse  Bail  Boad  Oo.y  (21  Barb.  339 ;)  and  ac- 
cording to  tiiat  case  the  plaintiff  should  have  been  nonsuited 
in  this  case,  and  in  that  of  Potter. 

There  are  several  exceptions  to  the  charge,  but  they  all  re- 
late to  the  wood  pile  of  the  defendants  so  placed  as  t6  obstruct 
the  view  of  the  plaintifb*  intestate  when  coming  on  to  their 
track  from  the  south  side  of  the  road.  The  judge  told  the  jury 
that  the  situation  of  the  wood  could  only  be  regarded  in  con- 
sidering the  obligation  of  the  defendants  to  provide  with 
greater  care  against  accidents.  Wood  was  piled  all  along,  for 
many  rods  from  the  crossing,  on  the  sides  of  the  rail  road 
track  westward,  so  as  to  obstruct  the  view  of  a  person  at  the 
crossing.  In  what  respect  this  imposed  any  extra  duty  upon 
the  defendants  in  running  their  cars  I  cannot  conceive.  The 
case  contains  no  suggestions  of  any  particular  neglect  of  any 
duty  in  respect  to  the  wood  pile.  The  plaintiff  was  not  a 
stranger  there.  He  was  at  work  drawing  and  piling  wood  at 
that  station,  and  had  been  so  engaged  the  whole  of  the  last 
season.  (The  accident  was  on  the  2l8t  of  December,  1854.) 
It  was  in  proof  that  24  trains  of  cars  passed  there  daily,  which 
must  have  been  well  known  to  the  deceased,  as  well  as  their 
relative  times,  and  the  customary  practice  in  passing  that  sta- 
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tion.  It  seems  to  me  that  it  was  the  height  of  impradenoe 
and  heedlessness  for  a  man,  with  such  knowledge,  to  approach 
and  attempt  to  cross  a  rail  road  track  about  the  time  a  tiain 
was  dne,  till  he  had  foUy  ascertained  that  it  was  entirely  safe 
to  do  so ;  and  that  the  fact  of  the  location  of  this  wood  pile^ 
perfectly  well  known  to  him,  does  not  diminish  his  duty  to  be 
carefiil,  in  the  slightest  degree.  The  rather,  in  my  opinion, 
did  it  increase  his  duty  to  greater  carefolness.  I  cannot  agree 
with  the  implication  of  the  chaige,  that  because  there  was  a 
wood  pile  in  the  way  of  his  seeing  far  along  the  track — a  wood 
pile  placed  there  by  the  defendants  probably  through  the  per- 
sonal agency  in  part  of  the  plaintifis'  intestate  himself— 
he  was  therefore  excused  or  relieved  from  exercising  due  care 
and  diligence.  I  hold  that  he  was  bound  to  exercise  care  and 
diligence  and  foresight  in  proportion  to  the  danger  to  he 
avoided^  and  the  fatal  consequences  involved  in  his  n^lect 
His  vigilance  should  be  quickened,  not  slackened,  by  the  &ct 
that  he  could  not  see  the  track  sidewise,  to  any  distance,  till 
he  got  right  on  to  it.  He  was  bound  to  act  as  a  prudent  ra- 
tional man  in  view  of  the  surrounding  circumstanoes ;  and  no 
prudent  man  would  drive  heedlessly  upon  a  rail  road,  and  at- 
tempt to  cross  its  track,  till  he  had  actually  and  fully  ascer- 
tained that  the  track  was  clear,  and  that  there  was  no  danger. 
The  allusion  which  the  circuit  judge  made  to  the  wood  pile, 
in  his  charge,  I  think  clearly  erroneous.  He  made  it  an  excuse 
for  the  plainti£f 's  intestate  in  driving  heedlessly  upon  the  track. 
It  must  have  been  so  construed  by  the  jury.  I  think  all  the 
exceptions  to  the  charge,  so  far  as  they  relate  to  the  situation  of 
the  wood  pile,  and  its  influence  on  the  relative  rights  and  du- 
ties of  the  defendants  and  the  plaintifib'  intestate,  well  taken, 
and  that  there  should  be  a  new  trial ;  costs  to  abide  the  event 

Welles,  J.,  concurred.  Johnson,  J.,  dissented. 

New  trial  ordered. 

[CATtroA  Gm9&aii  Tsbx,  Jane  7,  1868.    Johmtm^   Wdin  and  iSWO, 
JiHtiee««] 
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BoAD  Company. 

A  town,  in  its  oorponte  character,  cannot  n»intain  an  action  to  set  arido  a 
contract  made  between  the  snperriaor  and  commieeionen  of  highways  of  the 
one  part,  and  a  plank  road  company  of  the  other  part,  under  which  the 
plank  road  company  claims  possession  of  a  pnblic  highway  in  the  town. 

The  title  to  the  lands  oyer  which  a  highway  passes,  remdns  in  the  respective 
owners,  as  before  the  road  was  laid  oat;  subject  to  the  right  of  passage  for 
the  public. 

This  right  of  passage  does  not  belong  to,  nor  is  it  in  any  sense,  the  property 
of,  any  particular  town  or  county,  but  is  in  the  people  of  the  whole  state. 

APPEAL  firom  a  jadgment  entered  upon  the  report  of  a 
referee.  The  action  wu  brought  to  set  aside  a  contract 
or  agreement  made  between  the  supervisor  and  commissioners 
of  highways  of  the  town  of  Gkden  and  the  Clyde  and  Boee 
Plank  Boad  Oompany,  under  which  the  plank  road  company 
daim  possession  of  a  public  highway  in  the  town  of  Galen. 

The  complaint  alleged  that  the  defendant,  being  a  corpora- 
tion or  association,  and  incorporated  under  and  by  yirtue  of 
an  act  entitled  '^  An  act  to  provide  for  the  incorporation  of 
companies  to  construct  turnpike  roads/'  passed  May  7, 1847, 
and  an  act  entitled  '^An  act  in  relation  to  plank  and  turnpike 
road  companies/'  passed  November  24^  1847,  for  the  purpose 
of  constructing  a  plank  road  firom  the  village  of  Clyde  to  Bose 
Valley,  in  the  county  of  Wayne,  on  the  16th  day  of  January, 
1848,  made  and  entered  into  a  contract  or  agreement  with 
Aaron  V.  Waterbury,  then  being  supervisor  of  the  town  of 
Galen,  and  Adrastus  Snedaker,  Hiram  Burton  and  David 
Gloss,  then  being  commissioners  of  highways  of  the  said  town, 
representing  the  said  town  by  virtue  of  the  act  aforesaid,  by 
which  the  said  plank  road  company,  in  consideration  that  the 
said  Aaron  Y .  Waterbury,  supervisor  as  aforesaid,  and  the 
said  Adrastus  Snedaker,  Hiram  Burton  and  David  Gloss, 
commissioners  of  highways  as  aforesaid,  in  behalf  of  and  for  the 
said  town  of  Gkden,  would  make  and  execute  the  covenant, 
agreement  or  instrument  in  writing,  hereinafiier  set  forth, 
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^reed  to  and  with  the  plaintiff,  by  their  agents,  or  lepre- 
sentatiyeB  above  named,  to  build,  constmct  and  maintain  a 
single  track  plank  road  on  each  of  the  forks  of  the  highway, 
granted  to  the  defendant  in  and  by  the  said  instrument  in 
writing,  from  the  forks  of  the  said  road,  near  the  northern 
boundary  line  of  the  corporation  of  the  village  of  Clyde,  in 
the  town  of  Galen,  to  the  northern  boundary  line  to  the  said 
town  of  Gkden,  and  within  the  said  village  of  Clyde,  on  Glas- 
gow and  Sodus  streets,  from  the  northern  boundary  line  of 
said  village  to  or  near  the  bridges  where  said  Sodus  and  Glas- 
gow streets  cross  the  Erie  canal,  respectively.  And  the  plain- 
tiff further  showed  that  in  pursuance  of  the  above  mentioned 
agreement,  the  said  Aaron  V.  Waterbury,  as  supervisor  of  the 
town  of  Galen  aforesaid,  and  the  said  Adrastus  Snedaker, 
Hiram  Burton  and  David  Closs,  commissioners  of  highways  as 
aforesaid,  on  the  day  and  year  aforesaid,  executed  and  deliv- 
ered to  the  said  defendant,  a  contract  or  instrument  in  writing, 
of  which  the  following  is  a  copy,  to  wit : 

"Know  all  men  by  these  presents,  that  we,  Aaron  V.  War 
terbury,  supervisor  of  the  town  of  Galen,  in  the  county  of 
Wayne,  and  state  of  New  York,  and  Adrastus  Snedaker,  Hi* 
ram, Burton  and  David  Closs,  commissioners  of  h^hways  of 
said  town,  having  met  at  the  office  of  L.  B.  Eetchum,  in  the 
village  of  Clyde,  on  the  15th  January,  one  thousand  eight 
hundred  and  forty-eight,  by  virtue  of  the  power  and  authority 
vested  in  us  by  an  act  entitled  ^  An  act  to  provide  for  the  in- 
corporation of  companies  to  construct  plank  roads,  and  of 
companies  to  construct  turnpike  roads,'  passed  May  7th, 
1847,  and  an  act  entitled  ^An  act  in  relation  to  plank  and 
turnpike  road  companies,'  passed  November  27th,  1847,  do 
hereby  resolve  and  agree  to  and  with  the  Clyde  and  Bose 
Plank  Boad  Company,  formed  under  the  provisions  of  said 
act,  for  the  purpose  of  constructing  a  plank  road  from  the  vil- 
li^ of  Clyde  to  Bose  Valley,  in  the  county  of  Wayne :  That 
in  consideration  of  the  single  track  plank  road  hereinafter 
mentioned,  said  company  may  have,  take,  and  use^  during  the 
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oontiniianoe  of  said  company,  so  much  and  sndi  parts  of 
the  public  highway  lying  within  said  town  of  Galen,  and  lead- 
ing from,  the  said  village  of  Clyde  to  Bose  Valley,  as  the  di- 
rectors of  said  company  shall  or  may  think  necessary  for  iho 
construction  of  said  plank  road :  And  we  do  hereby,  by  vir- 
tue of  said  acts,  grant,  sell  and  confirm  unto  said  company, 
for  securing  the  continuance  thereof,  all  the  right,  title  and 
interest,  right  of  way,  and  privileges  of  use  and  occupation  of 
said  highway,  now  vested  in  or  belonging  to  the  said  town<^ 
Galen,  which  we  are  authorized  by  said  acts  to  convey,  from 
the  intersection  of  the  northern  boundary  line  of  the  corpora- 
tion of  said  village  of  Clyde  with  Glasgow  street,  in  said  vil- 
lage, to  the  town  line  between  the  said  town  of  Galen  and 
the  town  of  Bose,  and  from  the  intersection  of  said  northern 
boundary  line  of  said  village  with  Sodus  street ,  in  said  vil- 
lage, to  the  road  runniog  from  the  northermost  termination 
of  Glasgow  street  to  Bose  Valley.  This  agreement  upon  this 
express  condition  and  not  otherwise,  to  wit :  that  said  company 
shall  construct  a  singk  track  plank  road  on  each  of  the  forks 
of  the  highway  hereby  granted  to  said  company  from  the  forks 
of  said  road,  near  the  said  northern  boundary  line  of  the  cor- 
poration of  the  said  village  of  Clyde,  to  the  northern  boxmd- 
ary  line  and  within  said  village  of  Clyde,  on  Glasgow  and  So- 
dus streets,  from  the  said  northern  boundary  line  to  or  near 
the  bridges  where  said  Sodus  and  Glasgow  streets  cross  the 
Erie  cakial,  respectively,  said  company  is  to  forfeit  all  right 
and  titie  to  said  highway,  and  the  use  thereof,  unless  they 
shall  fully  and  frdrly  comply  with  the  forgoing  condition. 

Witness  otpr  hands  and  seals  the  day  and  year  first  above 
written,  A.  V.  Watisbbuby,  [l.  s.]  Superviaar. 

A.  Snedakxb,  [l.  a] 

BL  BUBTON,  [l.  8.] 

David  Closs,  [l.  s.] 

Oommissumers  of  highways  of  Chlen,'* 
And  the  plaintiff  averred  that  the  defendant  had  not  in 
anywise  kept  and  performed  the  said  contract  or  agreement 
Vol.  XXVn.  35 
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bat  had  broken  the  same,  and  to  keep  and  perform  the  same 
had  wholly  neglected  and  refused.  And  that  the  defendant 
had  not,  since  the  making  and  delivery  of  the  said-instrmnent 
in  writing,  or  at  any  time,  constructed  a  single  track  plank 
road  upon  the  highway  mentioned  and  described  in  the  said 
instrument  in  writing,  according  to  the  true  intent  and  mean- 
ing theieof,  but  a  large  portion  thereof  from  the  north  bound- 
ary line  of  said  village,  to  or  near  the  bridges  on  both  Sodus 
and  Glasgow  streets  mentioned  in  said  contract,  had  never 
been  laid  with  planks  or  in  any  manner  fully  and  fairly  com- 
pleted according  to  the  true  intent  and  nieaning  of  said  in- 
strument in  writing.  And  that  the  defendant  had  not,  since 
the  making  and  delivery  of  the  said  instrument  in  writing, 
kept  and  maintained  the  said  road  in  repair,  but  had  suffered 
and  allowed  the  planks  on  said  road  to  be  displaced  and 
wholly  removed,  so  as  greatly  to  obstruct  and  impede  the 
travel  thereon ;  and  that  the  road  had  been,  during  the  whole 
time  since  the  making  of  said  instrument  in  writing,  and  now 
is,  broken  up  and  out  of  repair,  contrary  to  the  true  intent 
and  meaning  of  said  instrument  in  writing.  And  the  plain* 
tiff  further  alleged  that  the  defendant,  after  the  making  and 
delivery  of  the  said  instrument  in  writipg,  and  before  the  com- 
pletion of  the  said  plank  road,  acco'rding  to  the  true  intent 
and  meaning  thereof,  by  their  directors,  officers,  agents  and 
servants,  entered  upon  the  highway  mentioned  and  describ- 
ed in  the  said  instrument  in  writing,  and  by  the  false  and 
fraudulent  representations  of  the  said  directors,  officers  and 
agents  of  the  defendant,  made  to  the  inspectors  of  plank  roads 
for  the  county  of  Wayne,  wrongfully  and  unlawfully  procured 
from  the  inspectors  a  certificate  in  writing  that  said  road  was 
fully  completed  according  to  the  provisions  of  the  act  in  such 
case  made  and  provided,  and  thereupon,  the  defendant,  well 
knowing  that  the  road  was  incomplete  and  not  finished,  tm- 
lawfully  and  wrongfully  erected  upon  and  across  said  public 
highway,  in  the  town  of  Galen,  an  obstruction  or  gate  and 
bars  from  that  time  hitherto,  and  now  does  demand  and  re^: 
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ceive  tolls  from  persons  passing  or  traveling  on  the  said  lugh- 
way^  to  the  great  annoyance  and  inconyenience  of  such  persons 
and  the  interruption  and  damage  of  the  lawful  business  of  the 
citizens  of  the  town  of  G-alen,  and  all  others  passing  or  trav- 
eling on  said  road.  By  reason  whereof  the  plaintiff  insisted  and 
alleged  that  the  defendant  had  not  ftdly  and  fairly  perform- 
ed its  said  agreement,  but  had  lost  and  forfeited  all  right,  title 
and  interest  to  the  said  highway  mentioned  in  the  said  instru- 
ment in  writing,  and  to  the  possession,  right  of  way,  and  the  use 
and  occupation  thereof  Wherefore  the  plaintiff  demanded 
judgment  against  the  defendant,  and  that  the  said  plank  road 
company,  by  a  decree  or  order  of  this  court  might  be  adjudged, 
ordered  and  required  to  remove  the  said  toll  gate  or  obstruction 
from  the  said  highway,  and  to  refrain  and  desist  from  demand- 
ing or  receiving  tolls  from  travelers  or  persons  using  or  pass- 
ing on  said  highway  within  the  jBaid  town  of  Galen,  and  that 
the  said  instrument  in  writing  might  be  adjudged  and  ordered 
to  be  null  and  void,  and  that  the  same  might  be  ordered  to  be 
given  up  and  surrendered  to  the  plaintiff  to  be  canceled,  and 
that  the  plaintiff^  the  inhabitants  of  the.  said  town  of  Galen, 
and  the  public  might  be  restored  to  the  entire  occupation  and 
enjoyment  of  the  said  road  and  their  right  of  way  over  the 
same  as  frdly  as  they  were  wont  to  do  before  the  makmg  of 
the  said  instrument  in  writing,  without  any  hindrance  or  mo- 
lestation from  the  defendant  or  the  directors,  officers  and 
agents  thereof;  or  for  such  other  or  further  relief,  &c. 

The  defendants,  in  their  answer,  alleged  that  the  institution 
or  commencement  of  this  action  had  not  been  directed  by  the 
dectors  of  the  town  of  Galen,  as  required  by  statute  in  such 
case  made  and  provided ;  and  for  a  further  defense  the  defend- 
ant denied  each  and  every  allegation  contained  in  the  com- 
plaint. For  a  further  defense  to  such  of  the  all^ations  con- 
tained in  the  complaint  as  charged  the  defendant  with  omit- 
ting to  lay  plank  on  parts  of  said  road  known  as  Sodus 
and  Glasgow  streets,  in  the  village  of  Clydey  the  defendant 
alleged  that  the  said  streets  were,  and  still  are,  within 


048     OASES  nr  the  supreme  ooubt. 

Town  of  Qalen  v,  Clyde  and  Boee  Plank  Boad  Co. 

the  coiporate  limits  of  said  village ;  that  b]r  an  act  of  the 
l^iBlatnre  of  the  state  of  New  York,  entitied  "An  act  to 
incorporate  the  village  of  Clyde,  in  the  county  rf  Wayne," 
passed  May  2, 1835,  the  said  village  was  made,  and  still  is, 
exempt  from  the  snperintendence  of  the  commissioners  of 
highways  of  the  town  of  Galen,  and  the  trustees  of  said  vil- 
lage were  made,  and  still  are,  commissioners  of  highways  in 
said  village,  with  exclusive  possession,  control  and  jurisdiction 
over  the  highways  and  streets  therein,  including  said  Sodus 
and  Glasgow  streets ;  that  the  said  trustees  refused  to  allow 
the  defendant  to  lay  plank  on  said  Sodus  street  south  of  De 
Zeng  street,  and  on  said  Glasgow  street  south  of  Caroline 
street,  and  thereupon  the  defendant  caused  large  quantities  of 
stone  and  gravel  to  he  put  upon  those  parts  of  said  streets 
and  placed  and  formed  so  as  to  form  a  hard  and  even  sur&oe, 
according  to  the  true  intent  and  meaning  of  said  instrument 
in  writing,  and  the  provisions  of  the  act  und^  which  it  was 
incorporated,  and  so  continued  the  same  until  the  said  trust- 
ees afterwards  and  by  virtue  of  two  acts  of  the  l^islature  of 
the  state  of  New  York,  the  one  entitled  ^' An  act  to  authorise 
the  Clyde  and  Bose  Valley  Plank  Boad  Company  to  abandon 
part  of  their  road,''  passed  April  17, 1851,  and  the  other  en- 
titled "An  act  to  enable  the  Clyde  and  Bose  Plank  Boad 
Company  to  abandon  a  part  of  their  road,"  passed  April  11, 
1853,  resumed  the  entire  and  exclusive  possession,  control  and 
jurisdiction  over  said  streets,  and  refused  any  longer  to  allow 
the  defendant  to  enter  thereon,  or  in  any  manner  to  use,  oc- 
cupy or  repair  the  same,  all  of  which  facts  were  well  known 
to  and  approved  by  the  plaintiff. 

The  action  was  referred  to  a  referee,  who  found  the  follow- 
ing &cts :  1st  That  the  defendant  was  a  corporation  duly 
organized,  as  averred  in  the  complaint.  2d.  That  after  such 
organization,  and  on  the  15th  day  of  January,  1848,  the  su- 
pervisor and  commissioners  of  highways  of  the  town  of  Galen 
executed  to  the  defendant  the  conveyance  set  forth  in  the 
complaint,  which  was  duly  filed  by  the  defendant  in  the  office 
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of  the  town  derk  of  said  town,  on  the  5th  day  of  Febnuuy^ 
1848 ;  that  thereupon  the  defendant  took  poeseBSion  of  the 
highway  according  to  the  provisions  of  the  act  nnder  which  it 
Fas  incorporated,  and  constructed  a  single  track  plank  road 
thereon,  which  they  had  since  used  and  still  use  and  occupy  as  a 
plank  road.  3d.  That  the  defendant  in  part  performance  of 
the  condition  contained  in  the  conveyance  of  right  of  way  set 
forth  in  the  complaint,  proceeded  to,  and  did,  construct  a 
single  track  plank  road  on  the  forks  of  said  highway  referred 
to  in  the  conveyance  as  fb^ows,  viz:  1st  On  Glasgow  street 
iBrom  the  forks  south  to  its  intersection  with  Caroline  street,  a 
distance  of  157  rods,  leaviog  unplankedfirom  that  point  to  the 
Erie  canal,  a  distance  of  54  rods.  2d.  On  Sodus  street,  in 
said  village,  from  the  forks  south  to  its  intersection  with  De 
Zeng  street,  a  distance  of  120  rods,  &nd  leaviog  nnplanked 
the  distance  of  91  rods.  That  a  part  of  the  distance  on  each 
of  said  forks  so  planked,  is  north  of  the  northern  boundary 
linsiof  the  village  of  Clyde,  and  in  the  said  town  of  Gakn, 
and  all  of  the  distance  so  remaining  nnplanked  oneadi  of  the 
said  forks  lies  within  the  corporate  limits  of  the  village  of 
Clyde,  as  defined  in  the  act  of  the  legislature,  passed  May  2, 
1835,  incorporating  said  village.  The  plaintiff  having  estab- 
lished these  facts,  rested  the  cause  and  daimed  judgment  of 
forfeiture,  on  the  ground  of  the  omission  to  complete  the  sizigle 
track  plank  road  on  Sodus  and  Glasgow  streets  through  to 
the  Erie  canal  Whereupon  the  defendant  moved  for  a  non- 
suit and  <^igfniiiflAl  of  the  complaint  on  the  following  grounds : 
1st.  That  by  the  12th  section  of  the  act  to  incorporate  the 
village  of  Clyde,  passed  May  2, 1835,  the  streets  and  high- 
ways in  said  village  are  exempt  from  the  superintendence  of 
the  commissioners  of  highways  of  the  town,  and  are  within 
the  exclusive  jurisdiction  and  superintendence  of  the  trustees 
of  said  village  as  commissioners  of  highways  therein ;  conse^ 
quently  the  supervisor  and  comnussionexs  of  highways  of  the 
town  of  Galen  could  not  authorize  or  require  the  defendant  to 
perform  that  part  of  the  condition  of  the  conveyance  which 
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required  the  defendant  to  lay  plank  on  the  parts  of  Sodns  and 
Glasgow  streets,  lying  within  the  corporate  limits  of  said  vil* 
lage ;  and  therefore  that  portion  of  the  said  condition  being 
impossible  to  be  performed  was  null  and  void,  and  the  omis- 
sion of  its  performance  conld  not  work  a  forfeitnra  2d.  There 
being  no  time  fixed  m  the  conveyanoe  for  the  completion  of 
the  performance  of  the  said  condition,  and  the  defendant  hav-  • 
ing  commenced  and  performed  in  part,,  no  forfeiture  accrued 
until  a  demand  of  the  completion  of  the  performance  had  been 
made  by  the  town,  and  no  such  demand  having  been  proved, 
no  forfeiture  had  accrued.  3d.  That  the  condition  having 
been  partly  performed,  and  eight  years  having  elapsed  without 
demand  of  completion  or  any  notice  of  an  intention  on  the 
part  of  the  town  to  avail  itself  of  the  partial  fidlure  of  per- 
formance by  defendant,*  the  plaintiff  must  be  presumed  to  have 
waived  the  forfeiture.  And  he  reported  as  a  conclusion  of  law 
that  the  points  taken  by  the  defendant  on  his  motion  for  a 
nonsuit,  were  well  taken.  He  therefore  granted  the  motion 
for  nonsuit,  and  directed  judgment  to  be  entered  against  the 
plaintiff  dismiHsing  the  complaint  with  costs* 

Win.  8.  Stow,  for  the  appellant. 

0.  B.  Lawton,  for  the  respondent. 

By  the  Oowt,  Johkson,  J.  A  very  important,  if  not  con- 
trolling question,  lies  at  the  threshold  of  this  case,  which  is, 
whether  the  plaintiff  can  maintain  the  action,  conceding  a 
cause  of  action  to  have  accrued  against  the  defendant.  Unless 
it  can  be  shown  that  the  contract,  whidi  the  plaintiff  asks  to 
have  annulled,  is  the  contract  of  the  town,  or  the  right  to  the 
highway,  which  the  defendant  claims  to  have  acquired,  under 
it,  was  the  property  of  the  town,  it  is  difficult  to  see  how  this 
action  can  be  maintained.  Each  town  as  a  body  corporate  has 
capacity  to  sue  and  be  sued.  (1  R.  8.  337,  §  1.)  Biit  such 
capacity  is,  necessarily,  I  think,  restrict^  to  cases  where  the 
assertion  of  their  corporate  rights,  or  the  enforcement  against 
them  of  their  corporate  liabilities,  require  such  proceedings. 
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Beyond  that,  as  was  said  in  LoriUard  v.  Totvn  of  Monroe, 
(1  Kemany  392,)  towns  are  not  bodies  oorpoiate,  bat  mere 
political  divisions  for  the  conyenient  exercise  of  portions  of  the 
political  power  of  the  state.  As  such  they  conld  have  no 
standing  in  court,  for  any  purposa  The  only  rights  which  the 
defendant  conld  acquire  under  the  contract,  in  the  highway  in 
question,  was  the  easement  which  the  public  before  had. 

The  title  to  the  lands  over  which  the  highway  passed,  re- 
mained in  the  respective  owners,  as  before.  Did  this  right  of 
passage  belong  to,  or  was  it  in  any  sense  the  property  o^  the 
town,  as  a  body  corporate  ?  I  think  not  The  right  was  in 
the  public,  and  not  in  the  town.  At  common  law,  in  England, 
every  highway  was  said^to  be  the  king's,  but  the  right  was 
only  a  right  of  passage,  for  himself  and  his  subjects.  Here  it 
must  be  in  the  people,  not  of  any  particular  town  or  county, 
but  of  the  whole  state.  Although  by  law  the  damages  for 
lands  taken  for  highways,  are  to  be  levied  and  collected  in  the 
town  within  which  the  highway  shall  be  situated,  it  does  not 
follow  that  the  right  acquired  by  the  appropriation  vests  in  the 
town  and  becomes  part  of  its  corporate  property.  Assessing 
the  damages  upon  the  town  is  only  a  convenient  mode  adopted 
for  distributing  the  public  burthens.  The  statute  does  not 
vest  the  right,  when  acquired,  in  the  town,  and  it  must,  con- 
sequently, belong  to  the  sovereign  or  body  politia  It  has  been 
shown,  I  think,  most  clearly  and  conclusively,  by  Selden,  J., 
in  Morey  v.  The  Toum  of  Newfomey  (8  Barb,  643,)  that  towns, 
as  such,  have  no  control  over  the  highways,  within  their  re^ 
spective  boundaries,  and  are  in  no  respect  liable  for  their  un- 
safe condition.  The  commissioners  of  highways,  to  whom  the 
statute  commits  exclusively  the  care  and  superintendence  of 
liighways  and  bridges  in  their  respective  towns,  although  town 
officers,  in  respect  to  their  powers  and  jurisdiction,  are  not 
agents  of  their  towns,  in  the  sense  of  having  charge  of  town 
property.  They  are  public  servants,  charged  with  the  care 
and  superintendence  of  interests  in  which  all  the  people  are 
equally  interested.    The  right  is  taken  for  public  use,  and  does 
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not  vest  in  any  mere  local  corporation.  This  bdng  so,  it 
would  seem  to  follow  that  the  contract  entered  into  between 
^  defendant  and  the  supervisor  and  the  oonunissionerB  of 
highways  of  the  town,  was  in  no  respect  the  contract  of  the 
plaintiff.  It  was  not  made  in  the  name  of  the  town.  The 
parties  to  it  are  the  defendant  on  the  one  side  and  the  super- 
visor and  the  commissioners  of  highways  of  the  town  on  the 
other.  They  are  the  persons  designated  by  the  statute  to 
make  the  contract  on  behalf  of  the  public,  but  they  are  not 
declared  to  be  agents  of  the  town,  in  the  act,  nor  are  they 
deemed  to  be,  unless  the  subject  of  the  contract  is  the  prop- 
erty of  the  town.  They  are  simply  constituted  public  agents, 
for  the  purpose  of  transferring  a  right  vested  in  the  public 
I  am  aware  that  it  is  said  incidentally,  in  the  opinion  of  the 
learned  judge  who  deliyered  the  opinion  of  the  court  in  the 
case  of  Palmer  v.  Tht  Fort  Plain  and  Oooperstoum  Plank 
Boad  Oo.,  (l  Kern.  376,)  at  page  391,  that  these  officers  con- 
veyed to  the  corporation  as  agents  of  the  town ;  and  that  the 
conveyance  was  ^'  virtually  the  act  of  the  town  through  them.'' 
This  however  was  not  the  point  decided,  and  is  only  a  remark 
made  in  discussing  the  question  before  the  court  The  court 
did  not  in  that  case  decide  what  party  should  properly  bring 
the  action.  They  only  decided  that  it  could  not  be  maintained 
by  Hie  officers  by  whom  it  was  executed,  as  they  only  acted 
in  the  capacity  of  agents.  But  the  question  whether  they 
acted,  in  making  the  contract,  in  the  capacity  of  Hgents  for 
the  people  of  the  state,  or  as  agents  for  the  town  as  a  body 
corporate,  was  not  before  the  court,  and  was  neither  discussed 
nor  passed  upon.  It  is  to  be  observedin  this  connection,  that 
the  damages  agreed  upon,  or  assessed  in  case  of  disagreement, 
are  to  be  paid  not  to  the  town,  but  to  the  commissioneis  of 
highways,  who  are  themselves  a  qvasi  corporation.  Apd  they 
receive  such  damages,  not  for  the  benefit  of  the  town,  in  its 
corporate  character,  but  to  be  expended  upon  the  highways  in 
such  town,  in  which,  as  I  have  undertaken  to  show,  all  the 
people  in  the  state  have  an  equal  interest    I  am  dearly  of 
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ophuon,  therefore,  that  the  plaintifP  has  no  right  of  actkm 
whatever,  in  the  premises,  against  the  defendants.  In  this 
oondnsion  I  am  strengthened  and  confirmed  hy  the  elaborate 
and  well  reasoned  opinion  of  Emott,  J.,  in  The  Toum  of  Fieihr 
hilly.  The FiahhiU and Beehman Plank Boad  Company, (22 
Barb.  634) 

Having  oome  to  this  condnsion,  it  is  wholly  nnnecessary  to 
discuss  the  other  qnestions  which  are  presented  in  the  case, 
and  which  were  passed  npon  hj  the  referee.  It  will  be  in  time 
to  examine  and  decide  those  questions  when  a  party  shall  be 
fonnd  competent  to  oome  into  court,  and  claim  the  sweeping 
relief  demanded  by  the  plaintiff  in  his  complaint  in  this  action. 
Itis  enough  for  this  case  that  the  plaintiff,  having  no  interest 
in  the  right,  can  maintain  no  addon. 

Judgment  affirmed. 

[Catuga  Obvbsai.  Tbbm,  June  7,  1858.  WeOes,  Smiih  and  Johnatm, 
Jnstioes.] 


Thx  Tbustses  of  thb  Fibst  Society  of  the  Mxthodist 
Episcopal  Ohuboh  of  thb  Town  op  Pultnbt  ve.  Bioh- 
ABD  S.  Stxwabt  and  others. 

No  one  can  be  both  plaintiff  and  defendant,  in  an  action.  A  party  cannot 
haTe  a  right  of  action  against  himself  either  as  debtor  or  tort-feasor. 

A  trustee  of  a  religions  society  cannot  be  sned  by  his  co-trustees,  as  a  tres- 
passer, in  respect  to  the  property  of  the  society,  until  he  has  been  diTested 
of  his  character  and  authority  as  trustee.  His  possession  is  the  possesBion 
of  his  co-trustees,  and  his  right  equal  to  that  of  the  others. 

A  nudority  of  the  trustees  cannot,  by  any  rule  or  resolution  which  they  may 
adopt,  exclude  <»ie  of  their  number,  and  so  diTest  him  of  his  rights  as  to 
make  his  subsequent  act  of  obtaining  possession  of  the  trust  property,  a  tort. 

APPEAL  from  a  judgment  of  the  county  court  of  Steuben 
county,  affirming  the  judgment  of  a  justice  of  the  peace. 
The  action  was  commenced  in  a  justice^s  court,  to  recover  the 
possession  of  a  quantity  of  Sunday  School  books,  alleged  to 
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hate  been,  wrongftilly  taken  by  the  defendants,  from  the  hotue 
of  worship  of  the  Methodist  Episcopal  Church  of  the  town  of 
Pnltney,  such  books  being  the  property  of  that  society.  It 
was  proved  on  the  trial,  that  at  the  time  of  the  taking  of  the 
property,  the  defendant  Stewart  was  one  of  the  trustees  of  the 
society ;  the  other  trustees  being  A.  L.  Parker,  W.  A.  Parker, 
Gkoige  Stewart,  A.  Parker,  H.  H.  McOonnell  and  L.  Parker. 
The  taking  of  the  books  by  the  defendants  was  proved.  It  was 
also  proved  that,  previous  to  the  taking  of  the  books  in  ques- 
tion, by  the  defendants,  a  majority  of  the  trustees  had  passed 
a  resolution,  forbidding  all  persons,  trustee  or  trustees,  from 
opening  the  church  for  any  purpose  whatever,  without  the 
consent  of  a  majority  of  the  trustees.  The  justice  denied  a 
motion  for  a  nonsuit,  and  the  jury  found  a  verdict  in  favor  of 
the  plaintiffs  for  $10  damages :  for  which  sum,  with  $5  costs, 
judgment  was  rendered  by  the  justice. 

B.  Bennett,  for  the  appellants. 

dark  BeUy  for  the  plaintifiGs. 

By  the  Oourty  Johnson,  J.  It  is  a  good  answer  to  an 
action  that  a  party  is  legally  interested  on  each  side  of  the 
question.  No  party  can  be  both  plaintiff  and  defendant  in  an 
action.  (1  Chit  PI  46.  Blaisdell  v.  LaM,  14  N.  Hamp.  B. 
129.)  And  this  answer  could  always  be  given  under  the  gen- 
eral issue.     (Hammond  v.  Teague,  6  Bing.  197.) 

The  action  here  was  in  the  name  of  the  trustees,  of  which 
the  defendant  Stewart  was  one,  as  was  clearly  proved  on  the 
part  of  the  plaintifBsi.  He  was  therefore  a  plaintiff  as  well  as 
a  defendant.  Trustees,  in  law,  are  but  a  single  person. 
(Brinckerhqfy.  SenJde,  1  Wend.  470.)  And  it  was  expressly 
held  in  Blaisdell  v.  Ladd,  that  an  action  at  law  cannot  be 
maintained,  where  the  same  person  is  one  of  the  trustees,  who 
are  plaintiffs,  and  also  sole  defendant,  or  one  of  several  de- 
fendants.    A  party  can  have  no  right  of  action  against  himself, 
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either  as  debtor  or  tort-feasor.  It  was  claimed^  upon  the  ar- 
gmnenty  that  the  action  was  in  £Etct  by  the  corporation,  against 
the  defendants.  But  it  appears  on  the  record  to  be  in  the 
name  of  the  trustees. 

Besides  this,  trustees  of  a  religious  society  have  possession 
and  custody  of  the  temporalities  of  the  church,  whether  real 
or  personal  estate,  and  are  the  proper  parties  to  bring  an  ac- 
tion for  any  injury  to  either.  {Oreen  v.  Cadyj  9  Wend.  414. 
The  People  v.  -BimieZ,  8  John.  364.    8.  0.  9  id.  147.) 

As  a  general  rule,  a  cestui  que  trust  cannot  sue,  in  courts 
of  law,  his  trustee,  (1  Chit.  PI  69,)  or,  indeed,  a  third  person, 
except  a  mere  wrongdoer,  and  for  an  injury  to  the  actual  pos- 
session of  the  cestui  que  trust.  The  defendant  Stewart,  be- 
ing one  of  the  trustees,  could  not  be  sued  by  the  trustees,  as 
a  trespasser,  in  regard  to  the  trust  property,  until  he  had  been 
divested  of  the  character  and  authority  with  which  the  law 
clothed  him,  in  virtue  of  his  office.  His  possession  was  the 
possession  of  his  co-trustees,  and  his  right  equal  to  that  of 
the  others.  It  is  impossible,  in  the  nature  of  things,  that  a 
majority  can,  by  any  sule  or  resolution  which  they  may  adopt, 
exclude  one  of  their  number,  and  so  divest  him  of  his  rights 
as  to  make  his  subsequent  act  of  obtaining  possession  a  tort. 
All  are  in  possession,  while  any  are,  as  there  can  be  no  several 
possession  amongst  trustees.  The  justice  should  have  granted 
a  nonsuit,  as  the  defendant  put  his  motion  distinctly  upon  the 
ground  that  being  a  trustee  he  could  not  be  sued  by  the 
trustees.  It  is  dear  enough  from  the  case,  that  the  justice  must 
have  placed  his  decision  upon  the  I^al  ground  that  such  an 
action  could  be  maintained.  In  this  he  was  in  error.  It  is 
unnecessary  to  notice  any  other  questions  in  the  case.  The 
judgment  of  the  county  court,  and  of  the  justice,  must  be 
reversed. 

[Catuqa  Gbitbbal  Tbbv,  June  7,  1858.  WeUes,  Smith  and  JoTmson, 
Justices.] 
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BoBiKS  and  others^  appellants,  vs.  Cobyell,  respondent 


I3ia  Uw,  In  regard  to  the  execatioQ  of  wills,  TsmaliiB  «8  it  Is  in  i 
as  it  was  in  this  state  before  the  rsTision  of  1880;  exoei»t  that  a  snbaGzip- 
tion  at  the  end  of  the  will  is  snhstituted  for  a  signing,  and  provision  made 
for  acknowledging  and  publishing  the  will,  and  the  number  of  witnesses  is 
raduced  ftt>m  three  to  two.  No  other  alteration  was  intended  by  the  legis- 
lature, at  the  time  of  the  rsTlsion. 

Accordingly,  where  the  testator  had  reoeiTed  an  ii\JQry,  which  made  it  difB- 
cult  for  him  to  hold  a  pen — ^his  fingers  being  partially  paralyzed,  and  an- 
other person  signed  his  (the  testator's)  name  to  his  will  at  the  testator^ 
request  and  In  his  presence;  after  which  the  testator  acknowledged  the 
stgnature  to  be  his,  and  dindared  the  instnunent  to  be  bis  last  will  and  tes- 
tament, and  requested  two  persons  to  sign  it  as  witnesses )  HM  that  this 
was  a  valid  execution  of  the  will. 

APPEAL  from  a  decree  of  the  surrogate  of  the  oounly  of 
Steuben,  establishing  the  will  of  John  Robins  deceased,  as 
a  valid  will  of  real  and  personal  estate,  and  admitting  tiie 
same  to  probate  as  sucL  The  will  waa  contested  by  thediil- 
dren  and  heirs  at  law  of  the  deceased,  on  the  ground  that  the 
same  was  not  properly  executed.  The  proof  in  regard  to  the 
execution  was  tiiat  the  testator  had  received  an  injury  to  the 
spinal  marrow,  a  little  below  the  points  of  the  shoulders,  the 
eflfect  of  which  was  to  paralyze  the  parts  below ;  that  it,  in  a 
measure,  paralyzed  the  arms  and  the  fingers,  which  made  it 
difficult,  at  least,  to  hold  a  pen.  That  the  doctor  told  him 
he  had  better  not  try  to  write ;  he  did  not  think  he  oould  use 
his  fingers  to  do  it.  The  testator  then  requested  Mr.  Cobb,  one 
of  the  attesting  witnesses,  (the  other  attesting  witness  being  also 
present,)  to  sign  his  (the  testator's)  name,  at  the  end  of  the  wilL 
Mr.  Cobb  did  so  in  his  presence ;  after  which  he  took  the  paper 
and  held  it  up  to  the  testator,  and  asked  him  if  he  could  read  it 
He  replied  that  he  could.  Mr.  Cobb  then  asked  lum  if  he  ac- 
knowledged it  as  his  signature.  He  said  he  did,  and  at  tiie  same 
time  declared  it  to  be  his  last  will  and  testament,  and  re- 
quested the  witnesses  to  sign  it  as  such.  It  had  been  previously 
read  over  to  him,  and  he  appeared  to  understand  it.  Cobb 
then  wrote  the  attestation  clause,  and  he,  and  another  person. 
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Bigned  the  same  as  ^tneeses,  in  the  presenoe  of  the  testator 
and  in  the  presenoe  of  each  other. 

Two  of  the  heirs  at  law  of  the  testator  appealed  from  the 
decree. 

S.  H.  Hammondy  for  the  appellants. 

O.  H.  McMcuter,  for  the  respondent. 

By  the  Court,  E.  Dabwin  Smith,  J.  The  only  question 
presented  upon  this  appeal  is,  whether  under  oar  statute  a 
will  can  be  properly  executed  without  being  attested  by  the 
actual  sign  manual  of  the  testator.  The  statute  of  frauds 
and  perjuries,  of  the  29th  of  Charles  2,  ch.  3,  declared  that 
^^all  devises  of  lands  and  tenements  should  not  only  be  in 
wilting  but  signed  by  the  testator  or  some  other  person  in  his 
presence  and  by  his  express  directions,  and  be  subscribed  in 
his  presence  hy  three  or  more  credible  witnesses."  This  stat- 
ute was  re-enacted  in  this  state  after  the  revolution,  and  re* 
mained  the  law  until  the  revision  of  1830.  (1  Bev.  Laws  of 
1813,  jp.  364,  §2.) 

The  revisers  proposed  to  re-enact  this  statute  precisely  as 
it  stood,  in  substance,  and  reported  a  section  for  that  puipose, 
and  also  reported  an  additional  section  which  was  enacted  as 
reported,  and  was  numbered  33  in  the  first  edition  of  the  stat* 
ute,  and  is  now  section  41  of  the  fourth  edition.  Instead  of 
enacting  section  5  of  the  revisers'  report,  the  legislature  sub- 
stituted the  present  section,  number  32,  in  the  first  edition  of 
the  statutes,  which  is  as  follows:  Sec.  32.  ^^ Every  last  wQl 
and  testament  of  real  or  personal  property,  or  both,  shall  be 
executed  and  attested  in  the  following  manner:  1st  It  shall 
be  subscribed  by  the  testator,  at  the  end  of  the  wiUL  2d. 
Such  subscription  shall  be  made  by  the  testator  in  the  pres- 
ence of  each  of  the  attesting  witnesses,  or  shall  be  acknowl- 
edged by  him  to  have  been  so  made,  to  each  of  the  attesting 
witnesses.    3d.  Th6testator,atthe  time  of  making  sudi  sub- 
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Bcription  or  at  the  time  of  acknowledging  the  same,  shall  de- 
clare the  instrument  so  subscribed  to  be  his  last  will  and  tes- 
tament. 4th.  There  shall  be  at  least  two  attesting  witnesses, 
each  of  whom  shall  sign  his  name  as  a  witness  at  the  end  of 
the  will,  at  the  request  of  the  testator."  It  is  not  claimed  hj 
the  appdlant,  upon  this  appeal,  that  all  the  provisions  of  this 
section  have  not  been  fully  complied  with  in  respect  to  the 
execution  and  publishing  of  thorwiU  in  question,  except  the 
provisions  relative  to  the  subscription  of  the  will  by  the  testa- 
tor. The  name  of  the  testator  was  put  to  this  will  by  a  sub- 
scribing witness,  by  the  easpress  direction  of  the  testator.  The 
question  is,  wbe|}ier  such  a  subscription  is  valid,  under  this 
statute.  The  pibvision  in  'this  section,  that  the  will  shall  be 
subscribed  by  the  testator  at  the  end  of  the  wiUy  coupled  with 
the  omission  of  the  provision  in  the  act  of  29  Charles  2,  and 
in  our  statutes,  before  the  revision  of  1830,  and  in  the  section 
as  reported  by  the  revisers,  of  the  words  ^^or  some  other  per* 
son  in  his  presence  j  and  by  his  eaipress  direction"  is  supposed 
to  imply  a  purpose  on  the  part  of  the  legislature  to  alter  the 
law  upon  this  subject  so  as  to  disallow  such  an  attestation  as 
was  made  in  this  case,  and  such  as  was  clearly  allowable  be- 
fore the  revision.  By  requiring  a  sviscription  by  the  testa- 
tor, and  at  the  end  of  the  will,  the  legislature  clearly  intmded 
to  repudiate  the  preposterous  misconstruction  which  had  been 
given  by  the  English  courts  to  the  statute  of  Charles  2,  that 
a  will  might  be  signed  any  whercy  at  the  beginning,  upon  the 
fflde  or  margin  of  any  sheet,  or  at  the  end.    (3  Levins^  86. 

V.  Stanley y  9  Ves.  248.)    But  in  requiring  a  subscript 

tion  instead  of  signing^  as  in  the  old  law,  and  at  the  end  of 
the  will,  I  think  the  legislature  intended  no  other  alteration 
of  the  law  on  that  point.  If  they  had  not  enacted  the  next 
section  (§  33,)  precisely  as  reported  by  the  revisers,  or  had 
stricken  out  of  it  the  words  ^^and  every  person  who  shall  sign 
the  testator^ s  name  to  any  toiUy  by  his  directions,  dkc"  then 
the  inference  would  have  been  legitimate  and  unavoidable  that 
they  intended  to  alter  the  law,  and  disallow  sudi  a  sabscripr 
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tion  or  Bignature.  But  it  seems  to  me  that  the  enactment  of 
section  33,  containing  the  words  just  quoted^is  a  clear  legis- 
lative declaration  that  such  signature  or  subscription  to  a  will, 
that  is,  putting  the  testator's  name  thereto  by  his  direction^ 
is  a  proper  and  suJOGicient  subscription  thereof  by  the  testator. 
It  certainly  negatives  the  idea  that  the  legislature  intended  to 
change  the  law  in  that  particular.  And  such  is  the  view  of 
this  section  entertained  by  Chancellor  Walworth  in  10  Paiges 
91, 92.  (And  see  4  Comst.  146 ;  Letois  v.  Lewis^  13  Barb.  17.) 
The  fact,  also,  that  in  subdivision  2  of  said  section  32,  it  is 
provided  that  the  testator  may  acknowledge  his  subscription 
to  the  will  to  each  of  the  attesting  witnesses,  confirms  the 
view  that  the  legislature  did .  not  intend  to  require  an  actual 
subscription  in  the  presence  of  such  witnesses,  as  indispensable 
to  the  validity  of  the  will.  When  the  witnesses  do  not  see 
the  will  signed,  its  execution  is  equally  valid  if  it  is  then  ac- 
knowledged to  them.  And  in  such  case  the  question  could 
not  arise,  or  the  objection  obviously  could  not  be  maintained, 
that  the  signature  was  not  in  the  actual  handwriting  of  the 
testator.  When  the  testator  has  acknowledged  the  execution 
of  the  will,  as  prescribed  in  the  statute,  it  cannot  be  material 
that  the  signature  was,  or  is,  bis  actual  sign  manual  or  hand- 
writing, or  was  put  thereto  by  another,  by  his  directions.  If 
the  statute  requires,  as  the  counsel  for  the  appellant  contends, 
an  actual  mianual  mbscription  by  the  testaioTy  then  it  follows 
of  course  that  no  will  can  be  valid  without  such  subscription. 
This  construction  of  the  statute  would  preclude  persons  who 
were  unable  to  write  from  physical  disability,  or  other  oause, 
from  making  a  will  at  all ;  for  the  subscription  of  the  statute 
doubtless  means  and  requires  that  the  name  of  the  testator  be 
written  in  &ct  at  the  end  of  the  will  Such  construction 
would  render  entirely  nugatory  the .  above  section  33,  except 
the  provision  that  the  witnesses  shall  write  opposite  their 
names  their  places  of  residence.  But  this  olyection  is  met  by 
the  argument  that  this  section  is  designed  to  apply  to  cases 
where  the  testator  subscribed  by  making  his  mark.    It  seems 
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to  ma  that  tfak  conoeaaon  practically  concedcB  the  ivhok 
ground    It  allowB  a  species  of  Bubstituted  snlsGriptioii  in  the 
place  of  an  actual  one  in  the  hand  writing  of  the  testator,  in 
person.    K  the  legislatnre  intended  to  require  the  actual  per- 
sonal snbsoiption  of  the  testator  to  prevent  fiaads  and  for- 
geries and  peijuriesy  or  any  other  rational  object,  such  pur- 
pose is  as  completely  frustrated  by  allowing  a  subscription  by 
maris  or  signs  as  by  allowing  such  subscription  to  be  made 
by  another  person  in  the  presence,  and  hy  the  direction,  of  the 
testator,   ifori^  are  merely  arbitrary  m^  or  ^ymftoZs — mean 
nothing,  identify  nothing,  and  constitute  no  material  testi- 
mony in  establishing  a  subscription  in  fiict  by  the  testator. 
(12  Fes.  458.    1  Bob.  on  WiUs,  94)    Such  attestation,  how- 
ever, by  the  testator,  was  held  valid  before  the  revision  of  our 
statute,  (5  «7bAfi.  144.    1  Jarman  on  WiUsj  111,)  and  since 
such  reviBi<m  in  10  Paigey  86.    And  it  was  also  held  under 
the  statute  29  Oar.  2,  diap.  3,  which  requires  that  the  will 
shall  be  subscribed  by  three  witnesses,  &c.;  that  the  making 
of  his  mark  by  a  witness  was  a  sufficient  suhscriptum  by  him. 
{Addg  V.  OriXy  8  Ves.  504.    Harrison  v.  Harrison,  Id.  185. 
Jackson  v.  Va/n  Dusen,  5  John.  144.)    But  the  attestation 
by  the  testator  by  his  mark  being  a  sufficient  signing  by  him, 
and  the  attestation  by  their  marks  a  sufficient  subscription 
for  the  witnesses,  the  provision  in  the  statute  for  a  subscription 
of  the  testator's  name  in  his  presence,  and  by  his  express  di- 
rections, must  have  been  intended  for  some  other  mode  of  sub- 
scription than  by  marks  or  signs.    In  none  of  the  cases  is  the 
attestation  by  marks  referred  to,  or  based  upon  that  provision 
of  the  statute.    Signatures  by  marks  are  treated  aa  original 
signatures,  as  a  signing  or  subscription  by  the  testator  and 
witnesses,  the  same  as  the  writing  of  their  name  in  peraon; 
and  so  it  is  in  respect  to  aU  deeds  or  written  instrumantL 
(^Bing.Am.   2  Ves.4&L  AUclTJ.     12  Peters,  150.   Ba. 
ker  T.  Deming,  8  Addph.  dk  EUiSy  94) 

If,  therefore,  the  subscription  of  the  testator's  name  in  Ms 
presence  and  hn  his  express  dircMonSy  to  a  will,  was  oyer  in 
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any  case  avalid  sabecription^  without  any  mark  or  sign  of  the 
testator  thereto,  then  the  will  in  this  case  was  properly  exe- 
cuted. If  not,  this  provision  was  always,  in  the  act  of  29  Car. 
2,  and  in  onr  former  statute,  (1  B.  L.  364,  sec.  2,)  as  well  as 
the  above  jprovision  in  section  33  to  the  same  effect,  utterly 
unnecessary  and  nugatory. 

But  the  counsel  for  the  appellant  also  insists  that  a  will 
must  be  personally  signed  by  the  testator,  and  cannot  be  eze* 
cuted  by  an  agent ;  that  while  all  other  deeds  and  contracts 
or  instruments  in  writing  may  be  executed  by  an  agent,  wills 
cannot  be  so  executed.  If  this  be  so,  it  is,  I  think,  a  mistake, 
to  r^ard  a  will  to  which  the  testator^s  name  is  subscribed  by 
another  person  in  his  presence  and  by  his  express  directions, 
as  executed  by  an  agent.  What  is  done  for  a  man  in  hia 
presence  and  by  his  express  directions,  is  his  act  and  deed. 
If  a  man  tells  his  wife  or  his  son,  or  any  other  person,  to  put 
his  name  to  a  deed  or  promissory  note,  and  it  is  done  in  his 
presence*  and  in  pursuance  of  such  directions,  it  is  well  execu- 
ted by  him.  Such  execution,  not  being  in  his  handwriting, 
would  of  course  require  proof  of  such  authority  and  directions 
and  manner  of  execution.  To  meet  this  necessity  in  respect 
to  wills,  said  section  33  requires  that  ^^  every  person  who  shall 
sign  the  testator's  name  to  any  will,  by  his  direction,  shall 
tmfe  his  own  name  as  a  witness  to  the  wiU."  Such  an  exe- 
cution of  a  win  is  not  done  by  an  agent.  It  is  done  by  the 
testator  himself.  • 

Upon  the  point  in  question,  I  think  the  law  in  r^ard  to 
the  execution  oiwiUs  remams  as  it  is,  in  England,  and  as  it 
was  in  this  state  before  the  revision  of  1830 ;  except  that  a 
subscription  at  the  end  of  the  will  is  substituted  for  a  st^ngr, 
and  a  provision  made  for  acknowledging  and  publishing  the 
will,  and  thenumber  of  witnesses  is  reduced  from  three  to  two. 
That  no  other  alteration  was  intended  by  the  legislature  at 
the  time  of  the  revision ;  and  that  the  execution  of  the  will 
in  this  case  in  the  manner  stated  in  the  case,  as  it  would  have 
1)een  dearly  valid  before  1830,  is  valid  still,  under  the  present 
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statute.  The  decree  of  the  emrrc^te  admitting  the  said  will 
to  probate  and  establishing  the  same  as  a  valid  will^  should 
therefore  be  affinned. 

Decree  affirmed. 


[Oatuoa  asHKBAL  TisM,  Jqim  7,  1858.     Johmmm,   WOes  and  SmUk, 
Jwtices.] 


Ths  People,  ex  rd.  Addison  W.  Durfee  and  others,  superin- 
tendents of  the  poor  of  the  county  of  Monroe,  V8,  The 
GomassioKEBS  of  Emigration. 

An  the  power  conferred  upon  the  county  Bnperintendents  of  the  poor,  to  sup- 
port and  maintain  the  county  poor,  nrast  be  exercised  according  to  the 
prortsioDS  of  the  reyiaed  statates,  at  ike  couniy  poor-koute,  or  at  such  other 
ptece  as  may  be  provided  for  that  pyirpose,  under  the  direction  of  the  board 
of  superrisors.  They  have  no  power  to  expend  money  for  the  temporary 
relief  of  the  poor,  or  for  their  support  elsewhere  than  at  the  poor-house,  or 
place  provided  for  their  support,  as  a  substitute  therefor,  under  the  diree- 
tloQ  of  the  supervisors. 

If  superintendents  of  the  poor  expend  the  money  of  the  ooun^  for  the  tem- 
porary relief  of  the  poor,  elsewhere  than  at  the  poor-house,  they  cannot  by 
mandamus  compel  the  commissioners  of  emigration  to  reimbniae  them,  or 
the  county,  for  money  thus  unlawfUly  expended. 

THE  poor  authorities  of  Monroe  county  aflEbrded  temporary 
relief  to  certain  emigrants,  and  the  commissioners  of  emi- 
gration considered,  but  refused  to  allow  or  pay,  the  charges 
for  this  relief  The  superintendents  of  that  county  obtained 
an  alternative  writ  of  mandamus,  with  a  view  to  a  peremptory 
writ,  -to  compel  the  allowance  and  payment  of  these  chaiges. 
The  commissioners  made  a  return,  denying  their  liability  for 
temporary  relief;  to  this  return  a  demurrer  was  interposed  by 
the  relators,  which  was  sustained  by  the  special  term.  Judg- 
ment to  that  effect,  and  granting  a  peremptory  writ^  was  en- 
tered.   This  is  an  appeal  from  such  decision  and  judgment 
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John  JE^  Devdifiy  for  the  appellants.  I.  A  mandamtis  is 
not  the  proper  remedy  in  this  case.  If  the  commissioners  of 
emigration  are  liable  to  the  relators  at  all,  the  relators  have 
a  specific  remedy  by  action.  The  commissioners  of  emigra- 
tion may  by  that  name  sne  and  be  sued.  {Laws  of  1847, 
ch.  105,  §  4)  If  the  commissioners  be  liable  to  the  relators, 
they  are  liable  by  express  statute,  that  is  by  law,  and  the  re- 
lators are  thus  creditors  of  the  commissioners.  In  this  sespect 
the  commissioners  do  not  differ  from  a  corporation  or  individ- 
ual nnder  l^al  obligation  to  pay  a  creditor.  The  obligation 
in  each  case  to  pay  is  by  law.  A  mandamns  does  not  lie 
where  a  specific  remedy  by  action  exists.  (Ex  parte  The  Fir^ 
men's  Ina.  Co.y  6  HUlj  243.  The  People  v.  Latvrence^  Id. 
244.  Justice  Ckmen^  in  Ex  parte  Lynch^  2  id.  45.  People 
T.  Supervisors  of  GhenangOy  1  Kern.  563,  and  oases  cited  by 
the  court  and  counsel.) 

II.'  The  commissioners  of  emigration,  in  allowing  or  reject- 
ing the  charges  of  counties,  act  as  judicial  officers.  By  §  5 
of  chapter  195  of  Laws  of  1847,  the  oommissioners  are  directed 
to  prescribe  ^^  such  rules  and  regulations  as  they  shall  deem 
proper  for  the  purpose  of  ascertaining  the  right,  and  the 
amountof  the  elaimof  any  dty,  town  or  county  to  the  indem^ 
nity  imder  the  provisions  of  this  and  the  preceding  section.'' 
This  enactment  confers  upon  the  commissioners  power  to  de- 
cide upon  the  right  of  the  relators  to  the  indemnity,  and 
therefore  makes  the  commissioners,  quoad  hoc,  judicial  officers. 
(Vanderheyden  v.  Young ,  11  John.  150..  Wilson  v.  Mayor 
of  New  Yorky  1  Denio,  595.)  A  mandamus  will  not  be  issued 
against  judicial  officers  or  officers  vested  with  a  discretion,  to 
define  what  judgment  or  decision  they  shall  give :  it  lies  only 
to  put  them  in  motion.  {People  v.  Judges  of  Dutchess^  20 
Wend.  658.)  In  the  present  case,  the  oommissioners  have 
acted,  but  as  the  relators  claim  incorrectly;  a  certiorari  is 
therefore  the  remedy— on  it,  the  court  will  inquire  into  the 
prindples  upon  which  the  commissioners  acted.  {Baldwin  ▼. 
ObSbifw,  10  Wend.  167.) 
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nL  The  oommissioiieTB  of  emigration  are  not  liable  to 
the  oonnties  for  the  ^'  temponuy  relief"  afforded  emigrants. 
The  legislatnre  in  all  its  poor  laws  has  kept  up  a  dear 
distinction  between  the  '' temporary  relief"  and  the  ^' sup- 
port^' of  the  poor.  The  words  "  relief"  on  the  one  hand  and 
'^  maintain"  and  '^  support"  on  the  other^  are  distinct  in 
their  etymological  meaning.  Belief ^  from  rem  and  levartj  is  to 
lighten  a  Imrden,  to  assist  one  in  bearing  a  thing.  (See  Johon 
son's  Diotionartf,  Webster^ a  Dictionary y  Bichardson's  Duy- 
iionary,  words  "  relief"  "  maintain"  and  "  support")  "  Sup- 
port," on  the  other  hand,  is  to  take  the  burthen  entirely  off 
from  the  party  bearing  it  The  etymological  meaning  of  the 
word  is  also  the  popular  one.  To  relieye  a  person,  and  to 
support  a  person,  convey  very  different  ideas,  and  ^'  temporary 
relief"  is  still  further  from  support.  The  commissioners  are 
directed  by  §  4  of  ch.  195,  of  the  Laws  of  1847,  to  provide  for 
**  the  fnaintenance  and  support^'  of  the  emigrant,  and  to  in- 
denmify  the  counties  for  any  expense  or  charge  incurred  by 
them  ''for  the  maintenance  and  support  of  the  emigrant,  as 
far  as  may  be" 

lY.  This  construction  has,  up  to  the  present  time,  been 
acquiesced  in  by  all  the  counties ;  and  this  court  will  not  try 
the  rights  of  these  parties  on  a  mandamus,  but  should  put  the 
plaintLGb  to  their  dvil  action,  in  which  all  questions  can  be 
properly  determined. 

John  N.  Pomeroyy  also  for  appellants.  The  rights  and  du-r 
ties  of  the  relators  depend  upon  the  revised  statutes,  and  not 
upon  the  act  creating  the  defendants.  The  revised  statutes 
prescdbe  the  duties  of  the  county  superintendents  of  the  poor, 
and  dedare  what  moneys  expended  by  them  shall  be  a  county 
charge,  and  it  is  only  such  sums  of  money  expended  by  them 
as  are  a  county  char  gey  that  can  be  recovered  from  the  de* 
fendants. 

I.  The  case  shows  that  the  several  sums  of  money  paid  by 
Ihe  relators  were  not  so  disbursed  by  them  as  to  be  a  comdy 
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char  gey  and  cannot  therefore  be  lecoyered  from  the  defendants. 
In  this  branch  of  the  case  I  concede  that ''  temporary  rdi^^ 
may  be  given  to  trafment  paupers,  who  have  no  settlement  in 
the  towns ;  and  that  such  '^  temporary  relief''  may  be  made  a 
cotmty  charge  if  done  tn  the  proper  way,  butit  cannot  be  made 
a  oonnty  charge  by  the  connty  superintendents  of  the  poor. 
The  revised  statutes  (2  B.  8. 4^A  ed.  p.  12)  define  the  powers 
and  duties  of  county  superintendents.  Section  25  declares 
that  '^  they  shall  have  a  general  superintendence  and  care  of 
the  county  poor  who  may  be  in  their  respective  oountiesi  and 
shall  have  power,  and  it  shall  be  their  duty*'  &c.  and  the  sec- 
tion goes  on  to  specify  11  subdivisions,  all  of  which  relate  to 
the  permanent  relief  in  the  poor-house.  It  is  claimed  by  the 
counsel  for  the  relators,  liiat  these  general  words  confer  the 
power  on  the  county  superintendents  to  grant  '^  temporary 
relief"  to  ^^  transient  paupers '"  and  it  is  conceded  that  there 
is  no  other  express  or  implied  grant  of  power  than  this ;  so 
that  the  right  of  the  relators  to  grant  temporary  relief,  and 
make  it  a  county  charge,  must  be  found  here  or  nowhera 
We  say,  1.  These  words  do  not  expressly  or  impliedly  confer 
the  right  on  the  relators  claimed  by  them.  The  '^  general  su^ 
perintendence  and  care  of  the  poor**  does  not  include  the  power 
to  bestow  money  upon  them  at  all,  either  permanenUy  or  t&m^ 
porarUy.  The  power  and  duty  to  disburse  moneys  is  given 
in  the  succeeding  subdivisions.  2.  This  language  is  general, 
and  it  is  explained,  limited  and  applied  in  the  11  subdivisions 
following.  These  11  subdivisions  explain  how,  and  t^Aera, 
and  when  the  county  superintendents  are  to  have  this  '^gen- 
eral care  and  superintendence  of  the  poor.''  It  is  one  of  the 
most  familiar  rules  of  construction  of  statutes  or  writings, 
that  when  general  terms  are  followed  by  several  particulars,  or 
several  particulars  are  ended  by  a  sweeping  general  term,  the 
general  language  is  to  be  construed  as  only  applicable  to  things 
of  the  same  kind  as  the  particulars.  This  is  too  familiar  a 
principle  to  need  the  citation  of  any  authorities.  When  we  see 
this  statute,  then,  giving  to  the  county  superintendents  ^'gen- 
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eral  sHpermtendence  and  care  of  the  poor/'  and  in  the  same 
sentence  proceeding  to  specify  their  powers  and  dnties  in  par- 
ticular, this  "general  superintendence  and  care"  must  he 
taken  to  he  of  the  same  kind,  and  that  only,  as  is  included  in 
the  eleven  particulars.  lA  other  words,  the  relators  only  have 
power,  under  the  statute,  to  take  the  "  general  superintendence 
and  care"  in  the  way  and  hy  the  means  provided  in  the  eleven 
particulars.  Subsequent  sections  show  how  the  l^islature 
intended  the  poor  should  be  "  temporarUy  relieved"  and  how 
^*  permanerUly  matrUadned  and  supported."  From  a  careful 
reading  of  the  statute  I  think  the  following  will  be  found  to 
be  the  meaning  and  intent,  viz : 

II.  It  is  the  manifest  design  of  the  statute  that  the  county 
superintendents  shall  have  the  exclusive  care  of  the  perma- 
nent relief  of  county  paupers,  and  that  the  town  overseers  of 
the  poor  shall  have  exclusive  control  of  the  disbursing  the 
"  temporary  relief"  to  the  county  paupers,  whether  transient 
orresident.  (See 2 B.S.^Tiedp,  12,% 25;  Id.p.  18,§§52, 
53,  54 ;  Id.  p.  19,  §  55.)  These  sections  show  that  the  legis- 
lature have  kept  clearly  in  view  the  distinction  between  per- 
manent and  temporary  relief,  and  have  designated  two  sets  of 
officers  to  disburse  it.  When  a  poor  person  is  found  within 
the  limits  of  the  county,  whether  he  be  transient  or  resident, 
And  he  needs  permanent  relirfy  or  in  other  words  "support 
and  maintenance,"  he  is  sent  to  the  county  superintendents, 
and  by  them  supported  in  the  poor-house.  (2  B.  S,p.  18, 
§§  52,  53,  54.)  But  when,  on  the  other  hand,  a  person  is 
found  who  needs  "  temporary  relief"  no  matter  whether  he 
be  a  transient  pauper  or  not,  he  must  apply  to  the  overseers 
of  the  poor  of  the  town  in  which  he  is,  and  they  provide  for 
him,  and  if  he  is  a  county  pauper,  and  thus  a  charge  on  the 
county,  which  he  would  be  if  he  was  a  transient  person,  like 
the  individual  relieved  by  the  relators,  the  money  paid  out  by 
ihe  overseers  is  a  county  charge.  (Id  §  55  )  There  is  no  es- 
cape fix)m  this  interpretation  of  the  statute ;  indeed  there  is 
no  room  for  interpretation.    The  relative  duties  of  the  super- 
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intendents  and  overseers  are  too  plain  to  be  Tnistaken,  and  it  is 
only  becanse  these  officers  have  been  goided  by  the  ^^say  so'' 
of  people^  rather  than  by  the  express  provisions  of  the  statate, 
that  any  contrary  cnstom  has  grown  up.  These  last  cited 
sections  also  show  that  the  construction  we  put  on  §  25  is 
correct,  and  that  no  power  is  therein  conferted  on  the  super- 
intendents to  grant  temporary  relief. 

In  conclusion,  it  is  submitted  that  the  relators  have  not 
shown  that  they  have  made  any  such  payment  of  money  as 
becomes  a  county  charge,  so  as  to  entitle  them  to  be  indemni- 
fied by  the  defendants. 

Wm.  O.  Bowleyy  fbr  the  relators.  L  The  superintendents 
of  the  poor  of  the  several  counties  are  bodies  corporate,  and 
have  a  general  care  of  aU  poor  persons  found  within  their 
respective  counties,  who  have  no  particular  settlement  else- 
where. (21  B.  S.  4ih  ed.  p.  12,  sec.  25.)  The  several  per- 
sons aided  by  the  superintendents  of  the  poor  of  Monroe 
county  in  the  month  of  December,  1856,  named  in  the  writ, 
were  of  this  class,  and  further,  they  belonged  to  that  class 
which,  as  immigrants,  the  commissioners  of  emigration  were 
^  bound  to  stipport,  or  provide  for.  This  is  averred  in  the  writ, 
and  not  denied  in  the  return.  The  commissioners  put  their 
refdsal  to  settle  this  aocount  upon  the  sole  ground  that  the 
superintendents  had  no  power  to  grant  relief  except  at  the  poor- 
house.  We  claim  that  the  superintendents  are  the  judges 
when  and  how  they  shall  grant  relief,  and  that  there  is  no  ap- 
peal from  their  decision,  and  after  they  have  expended  the 
money  of  the  county  in  aid  of  such  persons  as  are  chargeable 
upon  the  emigration  ftmd,  it  is  the  duty  of  the  commissioners 
to  reimburse  the  county  so  far  as  they  have  money.  (Sess.  L. 
of  18^,  ch.  195,  §§  4,  5.)  That  it  is  the  duty  of  such  com- 
missioners to  make  provision  for  such  cases,  either  Isfy  exacting 
a  bond,  or  by  conmiuting  per  capita.  See  Laws  1847,  ch.  195, 
§§  1,  2,  and  the  same  act  as  amended  by  the  Laws  of  1851, 
ch.  523,  §  7.    In  case  any  of  the  penons  above  named,  on 
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whose  aoooont  a  bond  shall  have  been  given,  shall  within  five 
yeans  become  chaigeable  on  any  city,  town  or  county,  it  is  the 
duty  of  the  commissioners  to  commence  suit  on  the  bond. 
(Laws  of  1849,  ch.  350,  §  4) 

n.  Mandamns  lies  to  compel  public  officers  to  dischaif;e  the 
duties  of  their  offices,  in  all  casea  where  no  other  adequate 
remedy  exists.    (19  John.  259.    1  HtUySO.    23  Wend.  453.) 

IIL  A  suit  by  the  superintendents  against  the  conutfiission- 
ers  would  not  be  the  proper  remedy,  for  the  reasons,  1st.  That 
some  of  the  persons  on  whose  account  money  had  been  paid, 
may  not  have  paid  the  commutation  fee,  and  it  may  be  neces- 
sary for  the  commissioners  in  such  case  to  collect  money  on 
the  bond  before  paying.  2d.  In  case  all  had  paid  the  com- 
mutation fbe,  yet  the  pommissioners  might  not  have  enough 
money  to  pay  the  whole  daim ;  in  this  case  a  judgment  for  the 
whole,  (if  indeed  one  could  be  obtained  at  all,)  would  be  un- 
just towards  them.  3d.  If  a  judgment  Were  obtained  the 
commissioners,  as  such,  have  no  property  out  of  which  to  make 
it,  and  a  proceeding  similar  to  the  present  would  have  to  be 
instituted  to  compel  payment  in  whole  or  in  part  as  they  might 
have  funds.  The  statute  respecting  the  manner  and  amount 
of  "  temporary  relief*'  to  be  afforded  relates  to  overseers  "of  the 
poor"  of  the  towns.  (2  B.  S.  4th  ed.  p.  18,  §§  62  to  55.) 
Support  for  a  day  or  a  taeek  will  answer  the  objection  of  the 
defendants,  as  weQ  as  support  for  a  longer  time. 

By  the  Chwrty  E.  Dabwin  Smith,  J.  The  duty  of  the  d^ 
fendants,  so  &r  as  they  have  fimds  in  hand,  or  available  for 
that  purpose,  to  provide  for  the  maintenance  and  support  of 
tile  persons  named  in  the  exhibit  or  schedule  annexed  to  the 
writ  of  mandamus  in  this  action,  is  not  denied.  The  defend- 
ants say  they  have  no  funds  in  hand ;  all  the  moneys  received 
by  them  under  the  various  act!  of  the  l^;islature  as  and  for 
commutation  money  upon  the  bonds  mentioned  in  chapter  195 
of  the  laws  of  1847,  and  other  laws  amendatory  thereoi^  hav- 
ing been  expended  by  them  in  indemnifying  the  various  dtiesi 
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tofwuB  and  coontieB  of  the  state/tmder  and  pnnnumt  to  said 
chapter  and  laws,  and  in  maintaining  and  Bupporting  the  per- 
sons or  passengers  mentioned  and  described  in  said  chapter 
and  laws.  As  these  defendants  are  public  officers,  esecuting 
the  duties  of  an  important  public  trust,  they  obviously  can- 
not be  required  to  pay  moneys  for  public  purposes  before  sudi 
moneys  come  to  their  hands.  If  their  answer  is  true,  they 
cannot  comply  with  the  writ  of  mandamus  issued  in  this  ac- 
tion, for  they  have  no  fdnds  wherewith  to  make  payment 
But  aside  from  this  present  deficiency  of  funds  to  meet  the 
claim  of  the  relators,  and  assuming  that  from  the  bonds  in 
their  possession,  or  fit>m  other  sources,  they  may  recdve  fdnds 
from  which  such  payment  may  hereafter  be  made,  the  defend- 
ants deny  generally,  their  duty  to  make  such  payments,  on  the 
ground  that  the  dauns  made  by  the  relators  were  for  tempo* 
rartf  relief  orljj  and  that  they  were  prohibited  from  paying 
or  appropriating  any  money  to  the  payment  of  such  claims. 

So  fiur  as  relates  to  the  duty  of  the  defendants  to  indemnify 
the  towns,  cities  and  counties  of  the  state  for  money  expended 
for  the  support  or  maintenance  of  the  emigrant  passengers  for 
whom  commutation  money  shall  have  been  paid,  or  on  whose 
account  bonds  shall  have  been  taken,  I  cannot  perceive  upon 
what  ground  they  are  entitled  to  inquire  whether  such  emi- 
grants received  temporary  relief  or  perrrument  mxpport  or 
rrudnitefnance.  I  concur  with  the  view  of  the  judge  at  special 
tenn  on  this  point.  Section  5  of  the  act  of  1847  declares 
that  in  case  any  of  the  persons  for  whom  commutation  money 
has  been  paid,  or  for  whom  a  bond  has  been  given,  shall  at 
any  time  within  five  years  frora  the  payment  of  such  monqr 
or  the  execution  of  such  bond,  become  chargeable  upon  any 
city,  town  or  county  within  this  state,  it  shall  be  the  duty  of 
the  said  coinmissioners  to  provide  for  the  payment  of  any  ex- 
pense incurred  by  any  such  AVj,  town  or  county,  for  the  main- 
tenance and  support  of  any  such  person.  This  provision  re- 
lates to  all  the  modes  in  which  the  poor  become  chargeable 
upon  the  public,  and  to  all  the  l^al  ways  or  processes  by 
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which  expense  u  incurred  or  paid  hj  reaaon  of  a  poor  person 
becoming  chargeable  either  to  the  towns,  cities  or  counties  of 
the  state.  The  said  commissionenf,  by  section  4,  are  required 
^^to  appropriate  the  moneys  which  shall  come  to  their  hands 
under  the  provisions  of  said  act,  in  such  manner  as  to  indem- 
nify so  fiir  as  may  be  the  several  cities,  towns  and  counties  of 
the  state,  for  any  eacpen^e  or  charge  which  may  be  incurred  for 
the  maintenance  and  support  of  the  persons  named  in  said 
act,  to  wit :  the  emigrant  passengers.  Temporary  relief  is 
necessarily  included  within  this  provision,  for  it  is  one  of  the 
modes  or  ways  of  supporting  and  maintaining  the  poor  in  towns, 
cities  and  counties,  provided  by  law.  The  commissioners  are 
bound  to  indemnify  such  towns,  cities  and  counties  against  all 
expenses  lawfully  incurred  and  paid  in  support  of  such  emi- 
grants. They  have  doubtless  the  right  to  require  that  the 
money  be  expended  in  conformity  with  law.  This  brings  us 
to  a  new  point,  not  raised  at  special  term,  that  the  relators 
could  not  lawfully  expend  the  money  of  the  county  for  tem- 
porary relief.  If  this  be  so,  the  relators  cannot  require  the 
defendants  to  reimburse  them  or  the  county  for  money  thus 
unlawfully  expended. 

The  demurrer  admits  that  the  claim  of  the  relators  is  for 
money  of  the  county  of  Monroe,  expended  by  the  relators  in 
the  character  and  capacity  of  superintendents  of  the  poor  of 
said  coimty,  for  the  temporary  relief  of  the  persons  named  in 
the  schedule  attached'  to  such  writ.  The  care  of  the  poor  in 
this  state,  so  far  as  they  are  supported  or  relieved  at  the  pub- 
lic expense,  is  confided  to  two  classes  of  officers,  called  ot;er- 
eeer€  of  the  poor  and  superintendents  of  the  poor.  The  office 
of  overseer  of  the  poor  was  created  by  act  of  i^e  legislature  in 
1788.  t  They  were  town  officers,  elected  by  the  towns,  and  had 
exclusive  charge  and  oversight  of  the  poor  affairs  of  the  state, 
so  far  as  the  poor  were  chargeable  to  the  public,  in  their  re- 
spective towns,  until  1824  In  1824,  by  an  act  entitled  "An 
act  to  provide  for  the  establishment  of  county  poor  houses," 
(Sees.  Laws  382,  ch.  331,)  the  supervisors  of  the  respective 
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ooxmtieB  of  the  state^  in  some  counties  were  required,  and  in 
the  others  authorized,  to  purchase  one  or  more  tracts  of  land, 
not  exceeding  200  acres,  and  thereon  to  build  and  erect,  for  the 
accommodation,  employment  and  use  of  the  county,  one  t>r 
more  suitable  buildings,  to  be  denominated  the  poor-house  of 
such  county,  and,  to  defiray  the  expense  of  such  purchase  and 
buildings,  to  raise  by  tax  the  requisite  moneys.  And  it  was 
OAde  the  duty  of  such  supervisors,  in  the  said  act,  to  choose 
annually,  by  plurality  of  votes,  not  less  than  five  persons,  who 
should  be  denominated  superintendents  of  the  poor  of  such 
county,  who  should  take  upon  themselves  and  have  the  ex- 
clusive charge,  management,  direction  and  superintendence  of 
said  poor-house,  and  of  every  thing  relating  to  the^same.  The 
said  superintendents  were  also  aul^orized  in  said  act  to  make 
rules  for  the  regulation  and  government  of  said  poor-house,  to 
appoint  a  keeper  thereof,  and  to  contract  for  the  support  of 
the  persons  who  should  be  placed  in  the  poor-houses  of  the 
respective  counties.  In  section  3  of  said  act,  provision  is 
made  for  peopling  said  poor-houses,  by  authorizing  the  over- 
seers of  the  respective  towns,  in  respect  to  any  person  in  any  city 
or  town,  who  shall  apply  for  relief,  to  make  application  to  a 
justice  of  the  peace  of  the  county,  which  justice  and  the  said 
overseer  were  required  to  inquire  into  the  circumstances  of 
such  poor/person,  and  if  it  appears  to  them  that  the  said  per- 
son is  in  indigent  circumstances,  so  as  to  require  relief,  to  issue 
a  warrant  to  any  constable,  requiring  him  to  remove  such 
poor  person  to  the  poor-hoUse  of  such  county.  Under  this 
act,  the  superintendents  of  the  poor  had  no  charge,  duty  or 
authority  in  respect  to  the  poor  of  their  respective  counties, 
except  at  the  poor-house,  and  after  they  were  at  that  place, 
duly  committed  or  entrusted  to  their  keeping.  On  the  revis- 
ion in  1827  the  provisions  of  this  act  of  1824  were  substan- 
tially re-enacted.  The  revisers,  in  preparing  title  1  of  chap- 
ter 2  of  Ist  part  of  revised  statutes,  combined  the  provisions 
of  various  laws  providing  for  the  support  of  the  poor  under 
three  ways  then  in  force  in  the  state^  in  different  counties : 
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obe  wheore  the  poor  were  all  a  connty  chai^ ;  one  where  there 
were  county  poor  houaes  wheore  county  and  town  poor  were 
supported;  and  the  other  where  the  towns  supported  thar 
own  poor.  They  endeavored  to  consolidate  these  laws  into 
one  system.  They  proposed  a  system  making  all  the  poor  a 
county  charge^  but  it  was  not  adopted  by  the  l^islatarei 
The  present  system  requires  the  appointment  of  county  super- 
intendents in  all  countiesy  and  the  erection  of  county  poor- 
houses,  (except  New  York.)  Section  16  declares  that  the  an- 
perintendents  shall  be  a  corporation,  and  shall  possess  tihe 
usual  powers  of  corporations  for  public  purposes,  and  shall 
have  a  general  superintendence  and  care  of  the  county  poor 
who  shall  be  in  their  respective  counties,  and  shall  have  the 
powers  specified  in  eleven  subdivisions  following.  These  sub- 
divisioni^  embrace  the  same  powers  conferred  upon  the  county 
superintendent  by  the  act  of  1824,  with  some  additions  and 
amplifications.  The  duties  prescribed  in  these  subdivisions 
all  relate  to  the  support  of  the  poor  at  the  county  poor  houae^ 
and  for  the  determination  and  settlem^t  of  the  claims  of  the 
towns  in  respect  to  the  poor,  giving  the  superintendents  a  gener- 
al supervisory  jurisdiction  over  all  questions  relating  to  the  set^ 
tl^nent  of  the  poor  and  of  the  respective  liabilities  of  the 
towns  and  county.  The  powers  conferred  upon  the  superin- 
tendents in  this  section,  as  a  corporation,  are  such  as  are  inci- 
dental to  all  public  officers  where  several  persons  must  act  to- 
gether. They  merely  constitute  them  a  corporation,  with  the 
usual  powers  to  assemble,  to  have  succession  notwithstanding 
a  change  of  officers,  to  sue  and  be  sued,  and  use  the  corporate 
name,  and  act  as  a  public  body,  possessing  in  this  instance  a 
general  supervision  and  care  over  the  county  poor.  The 
special  enumeration  of  the  powers  conferred  upon  the  superin- 
tendents, constitute  the  charter  of  the  corporation^  and  em- 
brace all  their  powers,  except  such  as  are  incidental  to  all  cor- 
porations or  public  bodies.  All  corporations  or  public  officers, 
or  other  persons  exercising  a  special  authority,  must  keep 
within  the  limits  prescribed  for  them  by  law,  (15  N.  Y.  B^ 
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1  Smithy  I9)  and  must  show  their  power  of  attorney  in  the 
statute  hook  All  the  power  conferred  upon  the  county  su- 
perintendents, to  support  and  maintain  the  county  poor,  must 
he  exercised  according  to  these  provisions,  a^  the  county  poor- 
hotMCy  or  at  such  other  place  as  may  he  provided  for  that  pur- 
pose hy  the  direction  of  the  hoard  of  supervisors. 

In  none  of  the  subdivisions  of  said  section,  and  in  none  of 
the  enumerations  of  the  powers  of  the  superintendents,  or  in 
any  distinct  section,  is  any  power  given  to  the  superintend- 
ents, or  any  of  them,  to  expend  money  fo^  the  temporary  re- 
lief of  the  poor,  or  to  spend  any  money  for  their  support  else- 
where than  at  the  poor-house,  or  plaoe  provided  for  their 
support  as  a  substitute  therefor,  under  the  direction  of  the 
supervisors.  The  poor-houses  are  to  be  supplied  with  in- 
mates by  persons  sent  to  them  by  order  of  the  overseers  of  the 
poor,  precisely  as  under  the  third  section  of  the  act  of  1824, 
except  that  the  overseer  of  the  poor  need  not  associate  with 
him  a  justice  of  the  peace  in  making  such  order,  as  prescribed 
in  said  last  mentioned  act,  but  so  &r  as  relates  to  temporary 
relief,  the  intervention  and  order  of  a  justice  of  the  peace  is 
still  required,  (sec.  42,)  and  that  this  power  bf  giving  tempo^ 
rary  relief  is  only  given  to  the  overseers  of  the  poor,  is  obvious 
from  the  provision  in  the  same  section,  that  not  more  than 
$10  can  be  expended  or  paid  for  the  relief  of  any  one  poor 
person  or  family,  without  the  sanction  in  writing  of  one  of  the 
superintendents  of  the  poor,  to  be  presented  to  the  county 
treasurer,  with  the  order  of  the  justice ;  thus  making  the  su- 
perintendents of  the  poor  also  a  check  upon  the  overseer,  to- 
gether with  the  justices  of  the  peace.  No  other  provision  for 
temporary  relief  is  made,  except  that  contained  in  this  sec- 
tion, 42.  No  officer  is  authorized  to  make  such  expenditure 
but  the  overseers  of  the  poor.  This  section  has  since  been 
amended  by  chapter  236  of  laws  of  1854,  so  as  to  allow  the 
overseer  to  expend  a  sum  not  to  exceed  $10,  in  his  discretion^ 
for  the  temporary  relief  of  one  poor  person,  without  the  order 
pf  ihe  justice,    The  system  for  the  support  of  the  poor,  pre* 
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scribed  in  this  title  of  the  revised  statutes,  gives  to  the  super- 
intendents supervisory  powers  like  those  of  directors  of  a  cor- 
poration aggregate  over  the  poor-honse  and  poor  affidrs  of  tiie 
county,  and  gives  to  overseers  of  the  poor  power  to  send  pau- 
pers to  the  poor-house  and  give  them  temporary  relief,  and 
constitutes  them  the  ofUy  officers  who  are  to  come  in  the  first 
instance  in  personal  contact  with  the  individual  poor ;  the  only 
officers  to  inquire  into  their  circumstances  and  to  make  pri- 
mary provision  for  their  support. 

The  moneys  of  the  public  for  the  support  of  the  poor  are 
all  placed  in  the  keeping  of  the  county  treasurer,  who  may 
pay,  and  is  only  authorized  to  pay,  the  superintendent  the 
sums  required  to  support  the  poor-house,  and  to  the  overseer 
the  sums  requisite  for  temporary  relief 

The  poor  system  as  devised  by  the  legislature  is  one  of 
diecks  and  guards,  carefolly  provided  to  protect  the  public 
interests  in  respect  to  the  disbursement  of  the  public  money 
designed  for  the  support  of  the  poor.  Around  the  superin- 
tendents of  the  poor  as  disbursing  officers  to  the  individual 
poor,  there  are  no  checks  or  guards,  and  for  the  obvious  reason 
that  they  are  entrusted  with  no  money  for  such  purpose. 
Their  resolution  to  appropriate  money  for  some  specific  ob- 
ject, their  draft  upon  the  treasurer  for  such  money,  and  their 
voucher  therefor  from  the  person  to  whom  the  same  is  paid, 
may  explain  all  their  moneyed  transactions  for  the  puUic. 
They  have  clearly  no  authority  to  draw,  use  or  expend  the 
public  money  otherwise  than  is  prescribed  or  allowed  to  them 
expressly  by  law  for  the  support  of  the  poor  at  the  ^poor-house. 

The  moneys  expended  by  the  relators,  for  the  tempoiaiy 
relief  of  the  persons  named  in  the  schedule  annexed  to  the 
writ  in  this  cause,  having  thus  been  expended  without  any 
authority  of  law,  the  defendants  are  entitled  to  judgment  upon 
the  demurrer,  and  the  writ  of  peremptory  mandamus  must  be 
denied,  and  tiie  order  of  the  special  term  should  be  revened. 

[Catvoa  Q9MMtL4J»  TuM,  Joiie  7, 1868.    Jokmoi^  WdUt  and  /ahmUk,  ^^m* 
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The  Pboplb  of  thb  State  of  New  Yobk,  ex  rd.  Lorenzo 
BnnrowB,  comptroller  &c.,  vs.  The  Boabd  of  Supebyibobs 
of  Obakoe  County. 

The  act  of  April  12, 1856,  impodng  a  state  tax  of  a  mill  and  a  quarter  on  each 
dollar  of  the  vabiation  of  real  aad  personal  property  taxable  in  this 
rtate,  (Laws  of  1866,  p.  611,)  was  valid  andc  onstitational.  8.  B.  Stboito,  J., 
dissented. 

The  direction;  in  that  act,  that  the  money  raised  shall  "  be  paid  into  the 
treasury  of  the  state,  to  the  credit  of  the  geared  fund,"  is  a  sufficient 
statement  of  the  object  to  which  thctaxiiio  he  applied,  within  art.  7,  sec  18 
of  the  constitntion. 

A  PPEAL  fiom  an  order  made  at  a  special  term,  ordering  a 
JuL  peremptory  mandamus  to  issue.  Upon  an  affidavit  made 
by  the  relator^  stating  that  he  was  the  comptroller  of  the  state 
of  New  York ;  that  the  board  of  supervisors  of  Orange  county, 
at  their  last  annual  meeting,  refused  to  levy  or  cause  to  be 
collected  any  tax  upon  the  taxable  property  of  the  county  of 
Orange,  under  or  by  virtue  of  chapter  335  of  the  laws  of  1855, 
entitled  ^^  An  act  to  provide  the  means  to  support  the  govern- 
ment,'' and  had  ever  since  refused  to  levy  the  same ;  that  the 
amount  of  said  state  tax  to  be  levied  and  collected  under  said 
law  in  the  county  of  Orange,  according  to  the  valuation  of  the 
real  and  personal  estate  in  said  county,  was  the  sum  of 
$31,665.60 ;  that  the  treasurer  of  said  county  had  not  paid 
said  sum,  or  any  part  thereof,  into  the  treasury  of  this  state ; 
and  that  said  sum  was  absolutely  required  to  enable  the  de- 
ponent to  pay  the  demands  upon  the  treasury  of  this  state, 
required  to  be  paid  by  law,  an  order  was  made  at  a  special 
term,  on  the  last  Tuesday  of  July,  1856,  directing  that  an 
alternative  mandamus  issue  to  the  board  of  supervisors,  com- 
manding the  said  board  forthwith  to  re-assemble,  and  to  cause 
to  be  raised  and  collected  in  the  manner  prescribed  by  law  for 
the  collection  of  taxes,  the  said  sum  of  $31,665.60,  out  of  the 
taxable  property  of  the  county  of  Orange,  as  tiie  same  appeared 
upon  the  last  assessment  rolls  of  the  several  towns  in  said 
eounty;  and  also  cause  the  same  to  be  paid  into  the  treasury 
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of  this  State  pursuant  to  chapter  335  of  the  laws  of  1855,  or 
show  cause  why  they  should  not  do  so,  &a  An  altematiye 
writ  being  issued  accordingly,  the  board  of  supervisors  made  a 
return  thereto,  showing  for  cause  that  the  act  of  1855  was  in 
violation  of  the  provisions  of  section  13  of  article  7,  of  the 
constitution  of  the  state  of  New  York,  which  provides  that 
'^  Every  law  which  imposes,  continues  or  revives  a  tax,  shall 
distinctly  state  the  tax  and  the  object  to  which  it  is  to  be  ap- 
plied, and  it  shall  not  be  sufficient  to  refer  to  any  other  law 
to  fix  such  tax  or  object,^'  in  this,  that  the  said  act  purports  to 
be  a  law  imposing  a  tax,  and  does  not  distinctly  state  the  ob- 
ject to  which  the  said  tax  was  to  be  applied,  but  provides  that 
the  money  so  to  be  raised  and  collected,  shall  be  paid  into 
the  treasury  of  the  state  to  the  credit  of  the  general  fund. 
That,  in  and  by  the  said  act,  chapter  335  of  the  Laws  of  1855, 
it  was  further  provided  that  of  the  money  to  be  raised  by  the 
act  above  mentioned,  $320,000  should  be  paid  over'  to  the 
canalrfund,  and  was  thereby  appropriated  towards  any  defi- 
ciency that  might  exist  in  the  canal  revenues  towards  the  pay- 
ment of  interest  on  the  state  debt,  under  the  provisions  of 
article  seven  of  the  constitution,  but  contained  ao  statement 
that  there  was  such  deficiency ;  and  that  of  the  residue  of  the 
money  so  directed  to  be  raised  by  the  said  tax,  no  statement 
was  made  or  contained  in  the  said  act,  of  the  object  to  which 
the  same  was  to  be  applied,  but  by  the  provisions  of  the  said 
act,  the  same  was  to  be  paid  into  the  state  treasury,  to  the 
credit  of  the  general  fund,  and  thereby  the  same  was  made 
subject  to  be  applied  to  objects  created  by  future  acts  of  logis- 
lation.  They  further  stated  that  the  said  tax  of  one  mill  and 
a  quarter  on  each  dollar  of  the  valuation  of  the  real  and  per- 
sonal property,  taxable  in  this  state,  in  the  said  act  provided 
for,  would  amount  to  a  sum  exceeding  one  million  of  doUara, 
That  the  general  Amd  in  the  said  act  mentioned,  consistB  of 
the  stock,  debts  and  other  property  of  the  state  of  New  York 
heretofore  known  as  the  general  fund,  together  with  the  in^ 
crease  and  revenue  thereof  and  any  addition  which  may  ba 
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made  to  the  same,  and  also  of  the  duties  paid  into  the  treasmy 
by  hawkers,  pedlers  and  petty  chapmen,  and  the  fees  received 
by  the  secretary  of  state,  comptroller,  state  engineer  and  sur- 
veyor, and  that  by  law  there  is  chargeable  upon  and  payable 
out  of  the  said  general  fund,  all  salaries  and  contingent  ex- 
penses of  the  officers  of  the  state  of  New  York,  including  the 
members  and  officers  of  the  state  legislature,  and  of  the  mem- 
bers of  the  court  for  the  trial  of  impeachments,  the  moneys 
required  for  the  support  of  the  state  prisons,  the  annuities 
payable  to  Indians,  and  all  expenses  relating  to  Indian  af- 
fairs, the  expenses  of  all  printing  done  for  the  state,  and  also 
the  payment  of  all  moneys  directed  by  law  to  be  paid  out  of 
the  treasury,  and  not  specially  charged  on  any  other  fund ; 
and  they  claimed  and  alleged  that  the  said  act  was  and  is  for 
the  cause  aforesaid  null  and  void,  and  of  no  force  or  effect,  and 
not  binding  or  obligatory  upon  the  said  board  of  supervisors 
of  the  county  of  Orange,  and  that  it  was  not  and  is  not  the 
duty  of  the  said  board  to  have  levied  or  now  to  levy  the  said 
tax  as  in  the  said  alternative  writ  of  mandamus  is  required, 
and  that  therefore  they  reftise  to  comply  with  the  requirements 
of  the  said  alternative  writ  of  mandamus. 

To  this  return  the  plaintiffi  demurred.  The  demurrer  was 
sustained,  at  a  special  term,  and  a  peremptory  mandamus  was 
ordered  to  be  issued. 

C.  H.  Winfidd^  for  the  appellants.  I.  The  act  of  1865, 
(ch.  335  of  Laws  of  1855,)  imposing  a  tax  of  ^^one  mill  and 
a  quarter  on  each  dollar  of  the  valuation  of  real  and  personal 
property,  taxable  in  this  state,''  is  in  violation  of  the  provis- 
ions of  section  13  of  article  7,  of  the  constitution  of  the  state 
of  New  York,  and  is  therefore  void.  (Const,  art.  7,  sec.  13. 
Seas.  Laws  of  1855,  p.  611.)  First.  The  said  act  imposes  a 
tax,  and  does  not  distinctiy  state  the  object  to  which  the  same 
is  to  be  applied.  Second.  The  statement  of  the  object  to 
which  $320,000  of  the  money  to  be  raised,  is  to  be  applied,  is 
insufficient,  for  the  reasons :  (1.)  That  it  is  appropriated  to- 
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wards  a  contingent  deficiency,  there  being  no  statement  that 
any  such  deficiency  existed.    (2.)  The  reference  to  the  proyi»- 
ions  of  article  7,  of  the  constitution,  is  a  reference  to  ^'another 
law  to  fix  the  object  of  the  tax/'  and  is  declared  insufficient 
by  the  section  of  the  constitution  referred  to.    Third  The 
act  contemplates  the  collection,  by  virtue  of  the  tax  impoeed, 
of  an  amount  exceeding  the  $320,000,  attempted  to  be  appro- 
priated, and  the  pleadings  admit  that  the  tax  imposed  will 
produce  exceeding  $1,000,000.    No  object  for  the  application 
of  the  excess  is  stated.    Fourth.  Although  the  act  provides 
that  the  moneys  derived  from  the  tax  are  to  be  paid  into  the 
treasury  of  the  state,  this  is  only  a  provision  of  a  place  of  de- 
posit, and  not  an  appropriation  of,  or  statement  of  the  object 
"to  which  the  tax  is  to  be  applied.''    F^th.  The  directions 
that  the  same  is  to  be  paid  to  the  credit  of  the  general  fond, 
is  not  such  an  application  of  the  moneys  to  be  raised,  or  a 
statement  of  the  object  to  which  the  tax  is  to  be  applied,  as 
is  required  by  the  section  of  the  constitution  referred  to,  for 
the  reasons :    (1.)  That  by  the  law  in  question  itself,  $320,000 
of  the  moneys  to  be  collected,  and  so  paid  to  the  credit  of  the 
general  fund,  are  subsequently  appropriated  or  applied  to  a 
specific  object.    (2.)  The  general  fund  consists  of  moneys  de- 
rived firom  various  sources,  and  applicable  to  various  objects 
which  are  fixed  by  other  laws,  and  can  only  be  ascertained  by 
reference  thereto.    (3.)  By  the  act  creatmg  the  general  fund^ 
all  moneys  directed  to  be  paid  by  law  out  of  the  treasury,  and 
not  specially  charged  on  any  other  fund,  are  a  charge  on  the 
general  fund.    (1  B.  S.  4ih  ecLp.  419,  §  27,  sub.  8.)    The 
moneys  therefore  directed  to  be  paid  into  the  treasury  to  the 
credit  of  the  general  fiind,  are  subject  to  be  applied  to  objects 
created  by  legislation  had  subsequent  to  such  payment  into  the 
treasury.  Sixth.  There  is  nothing  in  the  act  imposing  such  tax, 
or  in  the  provision  directing  the  payment  of  the  moneys  derived 
therefrom  into  the  treasury  to  the  credit  of  the  general  fund, 
which  would  prohibit  the  moneys  to  be  coUected,  from  being 
appUed  to  objects  created  by  acts  of  future  legislation,  and 


ENGS-JULT,  1857.  579 


The  People  v.  Board  of  Snpemsora  of  Orange. 

snch  application  would  not  be  in  violation  of  the  provifiionB 
of  the  act  itself 

n.  In  construing  the  provisionB  of  the  constitution  in  ques- 
tion, two  rules  should  be  observed :  First  Where  there  is 
ambiguity  of  language,  to  hold  the  section  to  mean  what  the 
words  most  aptly  and  directly  express.  Second.  If  the  terms 
employed  be  doubtfal  or  ambiguous,  to  give  such  construction 
as  will  carry  out  the  intent  of  the  framers,  and  remedy  the 
evil  or  prevent  the  abuse  sought  to  be  provided  against  or  cori- 
rected.  (JStory  on  the  Const,  vol  1,  p.  340,  392,  §§  409,  460. 
Oibbona  v.  Ogden,  9  Wheat.  188.  NeiveU  v.  The  People^ 
3  Sdd.  9,  opinions  of  Johnson  and  Edmonds.  People  v. 
Pwrdt/f  2  HiUy  31.)  First.  Applying  to  the  provision  in 
question,  these  rules  of  construction,  the  tax  law  of  1855  is 
manifestly  in  violation  of  the  constitution,  for  the  reasons : 
(1.)  There  is  no  ambiguity  of  language ;  the  words  used  are 
not  of  doubtful  meaning;  a  statement  of  the  object  to  which 
the  moneys  to  be  raised  are  to  be  applied,  is  plainly  required, 
and  the  law  as  manifestly  omits  to  state  any  such  object. 
(2.)  To  bring  the  law  within  the  provisions  of  the  constitu- 
tion^ would  defeat  the  intent  of  the  framers  of  the  constitu- 
tion, and  the  remedy  designed  to  be  afforded  by  it.  Second, 
It  is  submitted  that  the  provision  of  the  oonstitution  under 
consideration  was  designed :  (1.)  To  prevent  the  imposition 
of  taxes  for  undefined  purposes.  (2.)  To  inform  the  tax-payer 
of  the  use  to  be  made  of  the  money  assessed  upon  him,  and 
that  without  compelling  him  to  resort  to  precedent  or  subse- 
quent legislation ;  and  (3.)  To  prohibit  taxation  for  accumu- 
lation. Neither  of  these  objects  has  been  secured  if  the  law 
in  question  is  warranted  by  the  constitution.  Third.  The 
meaning  of  the  words  in  which  the  provision  is  clothed,  is  not 
to  be  enlarged  or  contracted,  because  of  the  inconvenience 
which  may  result  from  the  construction  contended  for.  (New^ 
ell  V.  The  People^  3  Sdd.  109,  opinion  of  Justice  Edmonds.) 
Fourth.  The  construction  contended  for,  offers  no  embarrass^ 
ment  to  the  imposition  or  collection  of  neoessaiy  taxes ;  no 
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tax  should  be  imposed  tmtil  the  necessity  for  it  arises,  and  in 
sach  ccuse  there  can  be  no  difficulty  in  defining  its  object 

in.  The  law  being  onconstitational,  and  therefore  void,  it 
imposed  no  duty  of  obedience  to  its  requirements  on  the  ap^ 
pellants.  First.  An  act  of  the  legislature  in  derogation  of 
the  constitution  cannot  possess  the  force  of  law.  If  the  law  in 
question  was  void  in  its  operation  upon  the  tax-payer,  it  was 
equally  void  as  to  its  requirements  of  the  agents  or  instru- 
ments in  operating  and  enforcing  it.  Second,  The  supervisore 
cannot  be  compelled  by  mandamus  to  officiate  in  the  execu- 
tion of  a  law  which  is  an  infraction  of  the  constitution,  to 
which  they,  in  common  with  the  legislature,  must  yield  obe- 
dience. (Newell  V.  The  People^  3  Seld,  9,  Ex  parte  Lynch, 
2  EiU,  45.) 

S.  B.  Gushing  J  attorney  general,  for  the  respondents.  I.  This 
mandamus  is  brought  to  compel  the  defeudants  to  loTy  and 
collect  the  state  tax  directed  to  be  collected  by  diap.  335  of 
the  laws  of  1855,  and  is  the  appropriate  remedy. 

n.  The  act  is  clearly  constitutional  Art  7,  sec.  13  of  the 
constitution  requires  that  ^^ every  law  which  imposes,  contin- 
ues or  revives  a  tax,  shall  distinctly  state  the  tax,  and  the 
object  to  which  it  is  to  be  applied ;  and  it  shall  not  be  suffi- 
cient to  refer  to  any  other  law  to  fix  such  tax  or  object" 
Chapter  335,  of  the  laws  of  1855,  is  as  follows :  "  An  act  to 
provide  means  to  support  the  government  §  1.  There  shall 
be  imposed  for  the  fiscal  year  commencing  on  the  first  day  of 
October,  1855,  a  state  tax  of  one  mill  and  a  quarter  on  each 
dollar  of  the  valuation  of  real  and  personal  property  taxable  in 
this  state,  to  be  assessed,  raised  and  collected  upon  apd  by 
the  annual  assessments  and  collection  of  taxes  for  said  fiscal 
year  in  the  manner  prescribed  by  law,  to  be  paid  into  the  treas- 
ury of  the  state  to  the  credit  of  the  general  ftmd.'' 

The  act  is  to  ^'support  the  government''  The  tax  is  dis- 
tinctly stated,  to  wit :  ^^One  mill  and  a  quarter  on  each  dol- 
lar,'' &c.    The  object  to  which  it  is  to  be  applied  is  equally 
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distinct,  to  wit:  ^^To  be  paid  into  the  treasoiy  of  the  fliate 
to  the  credit  of  the  general  fwid*'  The  mistake  nnder  which 
the  defendants  labored  is,  in  not  understanding  this  term 
^'general  fund*"'  There  are  six  different  funds  under  the  man* 
agement  of  the  comptroller,  to  wit :  The  general  fund«  [Gon^ 
art.  7,  §  3.  1  B.  8.  4ih  ecLp.  413.)  The  general  fund  debt 
sinking  fond.  (Const,  art.  7,  §  2.)  The  common  school  fund. 
{Const,  art.  9,  §  1.  1  B.  S.  4th  ed.p.  437.)  The  literature 
fund  (Const,  art.  9,  §  1.  1  B.  S.  4ih  ed.  p.  437.)  The 
United  States  deposit  fund.  {Const,  art.  19,  §  1.)  The  tbt 
rious  rail  road  sinking  funds  and  the  marinera'  fiond,  together 
with  those  held  for  the  benefit  of  different  tribes  of  Indiana  * 
Besides  these,  there  are  three  Amds  under  the  control  of  the 
auditor,  to  wit:  The  canal  fund.  (Const,  art.  5,  sec.  SI. 
1  B.  S.  4£h  ed.)  The  canal  debt  sinking  fund.  (Const,  art 
7,  §  1.)  The  canal  ^ilargement  fund.  (Const,  art.  7,  see.  3 
amended.  1  B.  S.  Ath  ed.)  Each  of  these  funds  is  kept  eur 
tirely  distinct  from  the  others ;  and  the  means  of  Hie  one  can- 
not be  used  for  any  purpose,  except  that  specified  in  the  law 
creating  it,  and  as  distinguished  by  its  title.  The  general 
fund  is  as  well  known  to  apply  to  the  support  of  go venmient^ 
as  the  school  fund  to  apply  to  common -schools,  or  the  canal 
fhnd  to  apply  to  the  canals.  Yet  it  would  hardly  be  pretended 
that  a  tax  for  the  benefit  of  either  of  th^se  latter  funds,  by 
name,  would  not  be  sufficiently  explicit.  Taxes  for  the  sup- 
port of  government  can  be  imposed  by  virtue  of  the  sovereign 
power  of  the  state,  not  abridged  by  the  constitution.  They 
also  can  and  must  be  imposed  to  increase  the  revenue  of  the 
sinking  funds,  under  sec.  5  of  art.  7  of  the  constitution.  They 
also  can  and  must  be  imposed  to  pay  the  yearly  interest  and 
principal  when  due,  where  debts  are  contracted  under  sec  12 
of  art.  7  of  the  constitutioiL  The  object  of  sec.  13  of  art  7 
clearly  is,  to  designate  to  which  class  of  these  taxes  the  mo- 
ney, when  raised,  is  to  be  applied.  This  is  the  object  meant^ 
and  does  not  require  a  bill  of  particulars,  as  the  defendants 
suppose,  in  each  particular  case,  to  enable  the  people  to  know 
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how  mncii  money  is  expended,  or  for  what  purpose.    The  ap- 
propriation and  snpply  bills  famish  this  important  information. 

By  the  (hurt J  Ekott,  J.  Whatever  may  be  onr  decision 
of  this  qnestion,  it  is  to  be  presented  to  the  Court  of  Appeals. 
Their  determination  will  be  submitted  to,  if  not  respected, 
because  it  will  be  final  As  far  as  this  court  is  concerned, 
after  the  distinct  intimation  which  was  made  to  us,  I  should 
feel  disposed  simply  to  pronounce  the  judgment  which  we 
deem  right,  without  stating  at  any  length  the  reasoning  by 
which  we  have  reached  it,  were  it  not  that  one  of  the  members 
of  the  court,  justly  respected  for  his  learning  and  experience, 
dissents  firom  our  conclusion.  This  induces  me  to  give  the 
reasons  for  that  conclusion  somewhat  more  fiilly  than  I  should 
otherwise  be  inclined,  under  all  the  circumstances,  to  do. 

The  defendants  have  taken  the  ground  that  the  act  of  the 
legislature,  passed  April  12,  1855,  for.  the  imposition  of  a 
state  tax,  is  unconstitutional.  They  deny  its  authority,  and 
have  refused  to  levy,  on  the  property  of  their  county,  the  tax 
which  it  imposes.  The  present  proceeding  is  a  mandamus, 
instituted  to  compel  them  to  levy  and  collect  the  tax ;  and  a 
formal  judgment  having  been  rendered  in  favor  of  the  relator 
at  special  term,  without  argument,  the  cause  was  aigned  be- 
fore us  in  fttct  for  the  first  time. 

The  objection  taken  to  the  validity  of  this  act  is  that  it  con- 
flicts with  the  23d  section  of  the  7th  article  of  the  constitu- 
tion, whidi  requires  that  every  law  imposing  a  tax  shall, 
without  reference  to  any  other  law,  state  distinctly  the  tax, 
and  the  object  to  which  it  is  to  be  applied.  A  like  objection 
will  apply  with  equal  force  to  all  the  general  tax  laws  which 
have  been  passed  under  the  present  constitution.  The  law  of 
1855,  now  in  question,  directs  the  money  raised  by  the  tax  to 
be  paid  into  the  treasury  to  the  credit  of  the  ''  general  fund'' 
of  tiie  state.  The  second  section  of  the  act  directs  the  loan  or 
advance  of  a  certain  amount  of  money  thus  raised  finom  the 
general  ficmd,  to  the  canal  fund,  appropriates  this  amount 
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towards  the  deficiency  in  the  canal  revenues  to  pay  the  interest 
on  the  state  debt^  and  provides  for  the  repayment  to  the  gen* 
end  fond  of  the  money  thus  loaned,  with  interest  I  do  not 
rest  the  validity  of  this  statute  in  any  degree  whatever  upon 
this  partial  appropriation.  The  whole  tax  is  imposed  for,  and 
applied  to  the  benefit  of,  the  general  fund  of  the  state,  and  I 
do  not  regard  the  second  section  of  the  law  as  being  in  any 
sense  a  specification  of  the  object  of  the  tax.  It  is  an  appro- 
priation of  a  part  of  the  proceeds,  or  rather  it  is  an  authority 
to  the  state  officers  to  loan  moneys  which  have  been  raised  for 
onep  object,  to  a  fund  which  is  created  for  another,  and  to 
charge  the  latter  and  its  revenues  with  the  repayment  of  the 
amount  thus  borrowed. 

The  precise  question  before  us  has  been  considered  by  Mr. 
Justice  W.  F.  Allen,  in  the  case  of  The  Black  Biver  Bank 
V.  Thfi  Supervisors  of  Jefferson,  County ^  and  determined  in 
&vor  of  the  validity  of  the  law,  in  a  well  reasoned  opinion,  (a) 

(a)  The  opinion  reforred  to  was  given  on  the  decision  of  a  motion  to  dissolve 
an  ii^iancUon  obtained  by  the  Black  Birer  Bank,  to  restrain  the  supervisors 
of  Jefferson  coonty  from  collecting  the  tax  which  had  been  levied  nnder  this 
same  act  of  1855,  and  is  as  follows : 

"  W.  F.  Allbv,  J.  The  remaining  objection  is  to  the  validity  of  the  «mB 
amd  a  quarter  tax  levied  in  pnrsoance  of  chapter  885  of  the  laws  of  1856. 
(Lews,  p.  611.)  The  act  imposing  the  tax  directs  Uiat  when  collected  it  shall 
be  paid  into  the  treasury  of  the  state  to  the  credit  of  the  gmereUfund,  and  it 
Is  claimed  that  this  is  not  a  statement  of  1h«  dbjeU  to  which  the  tax  is  to  be 
applied,  as  required  by  the  18th  section  of  the  7th  article  of  the  constitution* 
The  objection  assumes  that  the  direction  to  place  the  amount  of  the  tax  to  the 
credit  of  the  general  fund  is  equivalent  to  a  direction  to  apply  the  same  to 
the  payment  of  the  several  sums  chargeable  to  and  payable  out  of  that,  which 
objects  are  to  be  ascertained  by  reference  to  the  various  statutes  creating 
them ;  that  there  is  no  general  ftind ;  but  that  the  several  claims  upon  the 
state  which  are  not  specifically  charged  upon  a  particular  ftmd,  are  payable 
out  of  the  treasury  generally,  and  are  called  general  ftmd  debts,  and  that  the 
term  "  general  ftmd"  does  not  mean  a  particular  fund,  but  is  simply  a  conven- 
ient expression  to  denote  a  provision  made  or  to  be  made  for  the  payment  of 
these  general  ftind  debts. 

But  this  is  not  the  view  which  the  legislature  took  of  it  They  regarded 
the  general  Amd  as  known  to  ai^d  reoogniaed  by  law  as  a  thing  in  e$$e,  as 
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This  is  the  only  dedsion  which  predsdj  touches  the  question. 
In  The  People  ▼.  The  Supervisors  of  Chenango,  (4  Beldakj 
317,  328,)  Judge  Willard,  in  deUvering  the  opinion  of  the 
Court  of  Appeals,  says :  ^'  The  provision  of  the  constitution 
requiring  the  question  upon  the  final  passage  of  a  bill  to  be 
taken  immediately  upon  its  last  reading,  and  the  ayes  and 
nays  to  be  entered  in  the  journal,  is  only  directory  to  the  leg- 
islature. There  is  no  clause  declaring  the  act  to  be  void  if  the 
direction  be  not  followed.  It  does  not  stand  on  the  same 
footing  with  the  requirement  of  a  certain  number  to  form  a 
quorum  or  to  pass  a  bill.  In  the  latter  case  there  is  a  defect 
of  power,  if  the  requisite  number  be  not  present  or  voting." 
We  are  not  perhaps  at  liberty  to  consider  these  views  as  con- 

haTiag  an  existeqpe  either  actoal  or  constmctiTe ;  that  it  was  an  object  to 
which  money  could  be  appropriated,  and  which  when  appropriated  would  go 
to  swell  its  amount,  or  to  supply  its  deflciencies,  and  that  firan  this  ftmd  ap- 
propriations were  or  might  by  law  be  made.  That  the  addition  of  a  giTeo 
amonnt  to  the"  general  fond"  by  name,  was  the  appropriation  of  the  amouit 
to  a  specified  object.  Whether  right  or  wrong  in  this  view,  they  certainly 
had  the  authority  of  precedent,  if  not  of  law,  and  I  think  they  had  both. 

The  rerised  statntes  formed  certain  ftods  and  property  of  the  state  known 
and  distmgnished  as  the  "  general  ftmd,"  and  it  was  then  enacted  that  the 
same  ftmd,  together  with  tlie  increase  and  resources  thereof  and  iKs  addUim 
which  might  be  made  thereto,  should  be  known  and  denominated  as  the 
"  general  ftmd."  The  amomit  of  this  tax  was  an  addition  to,  and  became, 
when  paid  into  the  tressmy,  a  part  of  the  general  ftmd  under  this  provisioD, 
tod  the  same  legislature  by  which  the  revised  statutes  were  enacted  supposed 
when  they  directed  payments  to  be  made  to  the  general  ftmd  and  what 
of  the  expenses  of  the  gOTemment  should  be  charged  upon  it,  that  the  olject 
and  purpose  of  the  payments  and  the  source  from  which  the  appropriatioDS 
were  to  be  piud  were  stated  intelligibly,  and  with  sufficient  explidtiiess  and 
directness.    (1  R  8. 189,  (  1,  Ac,) 

The  flnaacial  officers  of  the  state  have  always  treated  of  the  general  fond, 
and  kept  accounts  with  it,  and  spoken  of  it  as  a  Amd  well  known;  and  in 
1848  the  comptroller,  in  his  report  to  the  legislature,  says,  that  "  ma^iy  years 
since,  the  general  ftmd  had  a  ci^;>ital  of  several  millions  of  doUars,  and  the 
ordinary  expenses  of  goyemment  were  made  a  charge  upon  this  ftmd  by 
statute."  The  constitution  of  1846,  notwithstanding  the  capital  of  the  general 
lymd  had  been  long  since  exhausted,  treats  it  as  still  in  existence  and  as  a  tand 
to  which  contributions  mi^  be  made  and  which  may  be  charged  with  the  pay- 
ownt  of  appropriations.    (Cknui.  art  7,  ^  2,  8.) 
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onrred  in  by  the  residue  of  the  court,  or  involved  in  the  dedmoii 
of  the  cause,  bat  they  come  to  ns  at  least  npon  very  respect- 
able authority.  There  is  no  doubt  a  distinction  between  a 
constitutional  provision  regulating  the  manner  of  passing  laws, 
and  another  in  reference  to  what  such  laws  shall  contain,  or 
how  they  shall  be  expressed,  but  the  distinction  is  not  very 
substantiaL  The  &ct  adverted  to  by  the  learned  judge,  that 
tiie  constitution  does  not  dedare  an  act  void  which  is  passed 
or  is  framed  otherwise  than  it  directs,  is  present  in  both  cases. 
The  consideration  which  he  also  notices,  that  such  an  express 
declaration  has  always  been  required  in  charters,  where  the 
whole  authority  of  the  corporation  is  derived  from  and  confer- 
red by  the  instrument  itself  to  convert  sudi  regulations  into 

In  that  instniment  it  was  deemed  a  8n£9cient  statement  of  the  object  of  an 
appropriation  to  direct  a  payment  into  the  treasory  for  the  use  of  the  general 
ftmd,  and  this  in  the  same  article  which  contains  the  section  relied  upon  by  the 
plaintiift'  ocimsel  to  sustain  the  objection  to  this  law.  I  think  that  a  spedfl* 
oatfon  of  an  object  which  was  deemed  sn£9cient  in  the  coostitntion  mnst  be 
held  sufficient  to  meet  the  requirements  of  the  same  instmment  (^Sm  Lckwb 
of  1828,  jp.  887/  0/1886,  J?.  800;  of  1886,  j?.  628/  cf  1887,  jp.  167;  of  1841, 
p,  220.)  This  is  not  a  statement  of  the  object  for  which  the  tax  is  imposed, 
by  reference  direct  or  indirect  to  any  other  law.  There  is  an  obvlons  distinc- 
tion between  speaking  of  a  thing  or  an  institution  established  by  law,  and 
under  which  the  law  has  come  to  have  an  actire  and  well  known  ezistenoe, 
and  the  laws  by  which  it  has  been  created  and  brought  into  existence. 

Ottr  state  prisons,  onr  canals  and  asylums,  all  hare  an  existence,  and  are 
oljecti  to  which  appropriations  may  be  made  by  name  without  a  reference  to 
the  statutes  under  which  they  exist,  or  the  purposes  to  which,  in  detafl,  the 
appropriations  are  to  be  applied. 

It  is  not  complimentary  to  the  intelligence  of  the  legislature  or  their  constit- 
uents, to  suggest  that  for  the  purpose  designed  by  the  constitutional  provision, 
to  wit,  information  to  all  Interested  of  the  olject  of  the  tax,  and  the  general 
purposes  to  which  the  mon^  raised  is  to  be  applied^  that  they  may  judge  of 
the  necessity  and  propriety  of  the  measure,  a  more  specific  statement  of  the 
object  is  required  than  Is  here  made. 

Would  it  be  urged  that  a  tax  for  the  benefit  of  the  prisons  should  state  In 
detail  the  amount  to  be  paid  to  the  officers  for  their  salaries ;  the  amount  to 
the  sheriff  for  transporting  conricts,  and  the  seyeral  amounts  to  be  applied  to 
the  repair  Of  the  buildings,  support  of  convicts,  d&c.  "i  I  think  not,  but  a  gen- 
eral statement  that  It  was  for  the  support  of  -the  prisons  would  be  sufficient ; 
and  if  so,  then  the  statement  In  this  law  of  the  olject  of  the  tax  is  sufficient. 
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restrictioiui  upon  the  exercise  of  power,  adds  force  to  the  aiga- 
ment  in  its  application  to  a  constitutional  instrument,  the 
whole  of  which  is  simply  a  r^ulation,  and  only  where  dis- 
tincilj  expressed,  a  limitation  of  the  sovereign  power  of  the 
people.  We  are  not,  however,  controlled  in  our  decision  of 
this  cause  by  this  consideration ;  but  it  may  be  right  and  may 
become  necessary  to  insist  upon  such  a  view  of  the  directions 
and  regulations  as  to  the  exercise  of  l^islative  pow^,  which 
are  so  numerous  in  modem  constitutions. 

In  the  case  of  The  Sun  Mutual  Ins.  Co.  v.  The  CUy  of  New 
York,  (5  Sandf.  10 ;  4  Sdd.  241, 8.  C.  on  appeal^)  a  question 
very  analogous  to  the  main  question  now  before  us,  was  passed 
upon  by  the  superior  court  of  the  city  of  New  York,  if  not 
subsequently  by  the  Court  of  Appeals.    The  same  constitu- 

The  objections  in  my  Judgment  confound  the  "  general  Amd**  with  the  numj 
charges  apon  it,  and  look  npon  the  "  ftmd"  and  the  "  charges'*  as  conyertihle 
terms,  and  therein  yiew  the  law  as  directing  a  tax  to  be  levied  for  the  pay- 
ment of  these  charges  by  a  general  and  indirect  reference  to  the  statute  cre- 
ating them.  Bat  the  money  when  once  in  the  hands  of  the  treasxuer,  to  the 
credit  of  the  "  general  ftmd/*  becomes  the  property  of  the  state  and  a  part  of 
that  ftmd,  and  cannot  be  paid  oat  of  the  treasury  except  by  and  in  porsuanoe 
of  other  acts  of  the  legislature  which  shall  specify  in  detail  the  particalar  ob- 
jects and  purposes  of  the  appropriation.    {Const,  art.  7,  ^  8.) 

I  hare  been  unable  to  see  any  foundation  for  the  ot^ection  taken  to  this  law 
for  unconstitutionality. 

It  is  a  serious  matter  to  declare  an  act  of  the  legislature  deliberately  passed 
unconstitutional,  and  disregard  it  as  such ;  and  it  should  not  be  done,  espe- 
cially by  bodies  and  tribunals  acting  in  an  inferior  and  subordinate  capacity, 
except  in  a  very  clear  case.  I  certainly  should  be  unwilling  to  do  so  at  cir- 
cuit or  special  term,  except  for  reasons  which  were  entirely  conclusiTe  and 
satisfactory. 

.  The  benefit  of  every  doubt  should  be  given  to  the  well  considered  acts  of 
the  legislature,  as  the  presumption  is  that  they  have  not  transcended  their 
authority,  and  that  every  thing  has  been  rightly  done.  Bvery  act  of  the  legis- 
lature may  and  should  be  thoroughly  scanned ;  but  a  law  may  not,  without 
danger  of  mischief,  be  regarded  and  treated  as  presumptively  unconstitutional 
and  void  by  the  inferior  tribuials  for  whose  direction  and  control  it  has  been 
enacted,  without  urgent  cause  and  good  reason.  In  regard  to  this  law  I  caor 
not  doubt  that  it  is,  so  fiur  as  the  only  objection  I  have  heard  to  it  is  concerned, 
in  strict  conformity  with  the  constitution  and  entirely  valid. 

The  motion  is  granted  with  $10  costs  to  abide  event." 
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tional  provifiioii  vas  invoked  to  defeat  the  annual  tax  bill  for 
the  city  of  New  York^  which  stated  the  object  of  the  tax 
authorized,  and  in  effect  imposed  by  the  law,  to  be,  ^^  the  de- 
fraying the  Yarioufl  contingent  expenses,  l^ally  chargeable  to 
said  city,  and  such  expenses  as  the  mayor,  aldermen  and  com- 
monalty may  in  any  manner  sustain  or  be  put  to  by  law/' 
Chief  Justice  Oakley,  in  giving  the  opinion  of  the  superior 
court,  discusses  the  constitutional  objection,  and  denies  to  it 
any  force.  In  the  Oourt  of  Appeals  the  point  was  not  consid- 
ered by  Judge  Gardiner,  who  delivered  the  opinion  of  the  court. 
Whether  the  objection  was  abandoned,  or  the  clause  of  the 
constitution  to  which  it  refers  was  thought  to  be  applicable 
only  to  general  tax  laws,  does  not  appear.  I  consider  the  case, 
however,  as  clearly  fuTDislung  evidence  of  the  concurrence  of 
the  late  lamented  chief  justice  of  the  superior  court,  as  well 
as  of  Judge  Duer,  who  worthily  succeeds  him,  and  Judge 
Paine  who  sat  with  them,  in  the  views  of  constitutional  law 
which  a  majority  of  this  court  have  adopted  in  this  case ;  and 
although  accidental  drcumstances  or  judicial  position  may 
compel  greater  deference  in  &ct  to  other  authorities,  it  is  im- 
possible to  feel  higher  respect,  on  such  a  question,  for  any  tri- 
bunal than  for  one  thus  constituted.  The  objection  which 
the  defendants  make  here  would  certainly  have  been  &tal  to 
the  law  then  before  the  court.  All  the  uses  and  purposes  of 
the  ''general  fund''  of  the  state  belong  to  the  stime  class  of 
expenditures,  and  all  are  specified  in  the  statute  by  which  this 
fund  is  created  or  continued,  (1  B.  S.  189,  193,)  except  that 
it  is  also  charged  with  ''  the  payment  of  all  moneys  directed  by 
law  to  be  paid  out  of  the  treasury,  and  not  especially  charged 
on  any  other  fund."  There  are  certain  great  heads  of  publio 
expenditure,  which  have  separate  and  special  funds  for  their 
support:  indeed  all  such  permanent  objects  of  expense  and 
control,  besides  the  support  of  the  government  itself,  may  be 
said  to  be  represented  by  their  own  Amds  and  to  be  within 
this  exception.  If  the  city  of  New  York  possessed  a  fund  for 
its  salaries  and  expenses^  established  by  law,  intended  to  be 
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replenislied  by  its  reveniies,  and  recognized  in  its  chArter,  bolk 
as  to  its  existence  and  design,  and  the  dty  tax  had  been  im- 
posed to  replenish  that  fund,  the  case  ^oold  haT8  been  more 
like  the  one  before  us,  conceding  of  course  that  the  constitu- 
tional direction  applies  to  local  as  well  as  general  tax  laira. 
Bat  the  difficulty  which  the  counsel  for  the  defendants  find 
with  the  state  tax  exbts  to  a  still  greater  extent  in  the  dtjr 
tax.  The  object  there  stated  is  merely  to  furnish  the  means 
to  defray  whatever  expenditures,  or  appropriations,  the  cora^ 
mon  council  might  make  in  their  discretion*— expenditures  for 
particular  purposes,  not  only  contingent  but  discretionaiy. 
A  specific  appropriation,  even  to  definite  heads  of  expenditorRs, 
much  more  to  persons  or  to  special  diarges,  is  shown  by  Judge 
Oakley  to  be  not  only  unnecessary  but  impracticable,  in  the 
case  of  the  city.  Such  a  course  could  only  be  made  practicable 
in  the  government  of  the  state  by  appropriating  the  whole 
sum  to  be  raised  by  tax,  in  the  same  law  by  which  the  tax 
was  imposed.  Even  then  a  considerable  amount  must  be  left 
for  contingencies,  which  could  not  be  specified,  or  the  govern- 
ment could  not  be  .carried  on  at  alL  I  am  not  willing  to  ab- 
sent to  a  construction  of  the  constitution  which  will  lead  to 
such  consequences ;  unless  it  be  literally  inevitable. 

But  I  am  not  convinced  that  either  the  letter  or  the  spirit 
of  the  constitution  requires  a  particular  appropriation  ctf  the 
moneys  to  be  raised  by  a  tax,  in  the  same  law  imposing  the  tax. 
The  ^^  general  fund"  is  the  collective  designation  of  all  the 
assets  of  the  state  which  furnish  the  means  for  the  support  of 
the  government,  and  the  ddraying  the  discreticoiary  appropri- 
ations of  the  legislature ;  in  other  words,  the  necessary  and 
contingent  expenses  of  the  government.  It  was  so  known  and 
established  when  the  constitution  was  filmed,  and  is  recog- 
nized by  its  very  terms.  Replenishing  this  fund,  placing 
mon^y  in  the  treasury  to  answer  these  necessary  and  contin- 
gent expenses,  is  an  .^^  object"  for  which  a  tax  may  be  levied 
and  applied,  within  the  meaning  of  the  constitution ;  and  it 
is  stated  with  sufficient  distinctness  by  the  use  of  the  general 
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term  or  appellation  sanctioned  1>y  the  constitntion  iteelC  The 
term  ^^  object/'  naed  in  the  constitution,  to  which  the  monej 
fnmished  by  the  tax  is  to  be  applied,  is  not  to  be  constroed 
80  narrowly  as  to  restrict  its  meaning  to  a  particular  person 
or  a  particular  appropriation.  Its  use  in  this  connection  is  to 
require  the  l^islature,  in  imposing  taxes,  to  specify  one  or 
another  of  the  classes  of  expenditure  which  they  are  obliged  ot 
allowed  to  incur.  It  may  be  a  wholly  contingent  or  discretion- 
ary class,  and  yet  be  one  of  the  objects  to  which  the  revenues 
of  the  state  may  be  applied.  If  every  person  or  institution, 
or  even  every  special  cause  of  expenditure,  were  an  ^^  object"  of 
the  application  of  a  tax  in  the  sense  of  the  constitution,  eveiy 
ordinary  tax  would  have  numerous  objects  to  which  it  must 
be  applied,  and  the  constitution  would  have  used  the  word  in 
the  plural  But  the  term  is  to  be  construed  as  intended  te 
require  the  legislature  to  indicate  the  general  design  with 
which  a  tax  is  laid,  and  for  which  it  is  to  be  used,  and  not  to 
specify  either  the  persons  or  things  upon  which  it  is  to  be 
expended. 

I  consider  the  words  "object''  and  "purpose,"  as  used  in 
this  article  of  the  constitution,  as  words  of  the  same  import. 
The  word  "applied"  is  used  in  connection  with  both.  Thus 
sea  1,  which  attempts  to  create  a  sinking  fund  for  the  pay* 
ment  of  the  canal  debt,  enjoins  that  such  fund  be  "sacredly 
applied  to  that  purpose."  Bee.  2,  which  provides  for  a  like 
sinking  fund  to  pay  tiie  general  fund  debt,  including  the  stocks 
loaned  to  corporations,  contains  the  same  language.  Sec.  3 
directs  money  to  be  "applied"  to  the  completion  of  the  canals. 
Sec.  8  directs  that  in  appropriation  bills  the  sum  appropriated 
fdiall  be  "distinctiy  specified,"  and  also  "the  object  to  which 
|t  is  to  be  applied."  There  is  an  obvious  distinction  between 
the  specification  or  application  intended  or  required  in  an  ap- 
propriation bill,  which  must  point  out  the  persons  to  whom 
money  is  to  be  paid,  and  the  precise  manner  in  which  it  is  to 
be  disbunse4,  and  a  tax  law,  which,  according  to  all  legisla- 
tive usage,  and  the  reason  of  the  case,  imjdieB  subsequent  ao- 
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tion  to  appropriate  or  direct  the  payment  of  the  money  bj 
disbnrBing  officera.  Still,  even  in  an  appropriation  bill,  an 
appropriation  for  contingent  expenses  has  never  been  ob- 
jected to,  provided  it  were  sufficiently  distinct  to  show  who 
were  to  receive  or  disburse  it.  In  sections  10  and  11  the 
word  '^ purpose''  is  again  used  in  the  same  connection  as  the 
word  "object"  is  in  the  clause  we  are  considering. 

In  seetion  12,  the  language  used  in  limiting  the  power  to 
contract  a  debt,  is  that  the  "work  or  olgecf  must  be  dis- 
tinctly specified  in  the  law  creating  it  and  which  is  to  be  sub- 
mitted to  the  people,  and  the  money  raised  is  to  be  applied 
"to  the  work  or  object"  so  specified,  "and  to  no  other  pur- 
pose." It  would  be  au  unreasonable  as  well  as  a  narrow  con* 
struction,  which  would  restrict  the  meaning  of  the  word 
"object,"  thus  used,  to  the  person  recipient  of  the  money 
or  the  expenditure.  When  the  general  purpose  or  design 
of  the  tax  is  declared,  its  object  is  specified,  and  the  par- 
ticular manner  of  its  application  to  that  object,  the  means  of 
attaining  it  with  the  funds  thus  provided  must  be  left  to  leg- 
islative discretion. 

It  seems  to  me  that  the  only  question  in  this  case  is  whether 
the  term  "general  fund,"  used  in  this  law,  indicates  with  suf- 
ficient distinctness  any  definite  purpose,  for  which  the  money 
is  wanted,  and  that  it  is  quite  immaterial  that  the  items  of 
the  expenditure  should  be  set  down  or  enumerated.  And  I 
am  clear  that  the  "general  fund"  has  a  constitutional  and  a 
l^al  signification  and  existence,  sufficient  to  answer  this  rula 

There  were,  when  the  constitution  was  adopted,  and  there 
still  are,  a  number  of  objects  or  purposes  for  which  the  state 
needs  money,  and  obtains  it,  either  from  its  revenues  and  in- 
come, or  by  taxation.  Money  may  be  wanted  for  paying  the 
interest  on  the  state  debt,  or  the  principal  when  due ;  or  re- 
pairing or  enlarging  the  canals ;  for  the  common  schools,  or 
for  the  support  of  the  government  in  all  its  branches,  includ- 
ing those  incidental  appropriations  which  are  made  for  differ- 
ent pu^dic  purposes  and  to  various  public  charitiesy  on  the 
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ground  that  these  contribute  in  various  ways  to  the  welfare 
and  good  government  of  the  state  and  its  citizens.  These 
purposes  it  may  pursue  and  efiect  by  committing  them  to  its 
own  officers,  or  by  employing  other  agencies.  They  are  all 
within  the  scope  of  our  goverment,  and  they  are  all  pursued 
by  means  appropriated  by  the  legislature.  For  some  a  steady 
and  uniform  support  is  perpetually  provided  as  part  of  the 
machinery  of  the  state;  Other  objects  are  left  to  the  occa- 
sional and  discretionary  bounty  of  the  legislature.  When 
funds  have  been  provided  for  any  of  these  specific  purposes, 
whether  included  in  the  general  design  of  government,  or  con- 
nected specially  with  the  debts  or  the  property  of  the  state, 
the  l^islature  are  not  intended,  nor  indeed  if  they  observe 
the  mandate  of  the  statutes,  allowed,  to  use  the  ordinary  in- 
come or  revenue,  or  the  general  and  ordinary  funds,  for  their 
benefit,  except  as  is  done  in  this  law,  by  way  of  loan  to  these 
special  funds.  Thus  the  canals,  common  schools,  academies^i 
have  each  their  proper  fund,  and  on  these  all  appropriations 
for  their  benefit  are  to  be  charged.  But  in  the  original  ar- 
rangement of  the  funds  of  the  state,  that  fund,  or  coUection 
of  assets,  which  was  to  supply  the  means  to  pay  the  expenses 
of  government  whether  stated  or  contingent,  together  with  all 
discretionary  appropriations,  was  called  the  general  fbnd. 
(See  1  B.  S.  189.)  Of  course  it  was  intended  and  expected 
that  the  revenues  and  property  of  the  state  would  keep  such 
a  fund  in  actual  and  not  merely  nominal  existence,  and  supply 
the  means  of  carrying  on  the  government,  and  dispensing  the 
charities  of  the  state  without  resorting  either  to  taxation  or 
borrowing.  This  expectation,  it  is  true,  has  long  been  disap- 
pointed, and  the  '^general  fund''  which  was  to  furnish  the 
means  for  these  general  and  ordinary  appropriations  has  ceased 
to  be  more  than  a  name,  except  as  it  is  replenished  and  re- 
newed by  special  supplies.  But  whether  its  existence  be  actual 
or  potential,  it  seems  clear  to  me  that  the  principle,  and  the  true 
construction  of  the  constitutional  provision,  remains  the  same. 
If  not  in  actual  existence  in  dollars  and  cents,  as  a  source  of 
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aapply  of  these  wants  of  the  state,  the  general  fond  is  at  all 
events  nomen  coUectivum  for  the  means  of  providing  for  all 
these  necessary  and  contingent  expenses,  which  all  fiurly  come 
tmder  one  head,  the  snpport  of  the  government.  When  a  tax 
is  stated  in  the  statute  now  before  us  to  be  levied  for  replen- 
ishing this  fund,  I  feel  no  hesitation  in  saying  that  its  object 
is  distinctiy  stated.  Its  proceeds  are  to  be  applied  to  the 
general  object  of  the  support  of  the  government,  in  such  man- 
ner as  the  legislature  shall  direct  in  the  exercise  of  a  discre- 
tion which  must,  after  all,  be  committed  to  them.  The  people 
are  informed  that  the  money  is  called  for,  not  to  pay  the  debt 
of  the  state,  nor  to  repair  or  enlarge  its  canals,  nor  to  support 
its  schools,  but  to  support  its  government,  and  pay  those  inci- 
dental expenses  and  appropriations  which  have  always  been 
made  for  public  and  beneficent  purposes,  in  the  discretion  of 
the  legislature,  as  part  of  the  ordinary  l^islation  of  the  stata 
This  is  one  object  of  taxation  allowed  and  contemplated  by 
the  constitution,  and  it  is  stated  with  all  the  distinctness  en* 
joined  by  its  terms  or  required  by  its  spirit  for  any  practical 
purpose. 

If  the  legislature  are  too  lavish  in  amount,  or  profligate  in 
expenditure,  in  any  of  their  appropriations,  the  amount  of  the 
tax  will  reveal  the  &ct,  and  the  people  can  correct  the  eviL 
No  constitutional  prohibitions  can  accomplish  more  than  this, 
from  the  very  nature  of  the  case,  and  this  will  be  attained 
just  as  surely  when  the  tax  is  levied  for  this  class  of  both 
necessary  and  contingent  expenditures,  under  one  general  des- 
ignation of  the  ^'general  fund,''  as  if  the  tax  biU  were  tacked 
to  the  supply  bill  or  the  appropriation  bill,  and  the  legisla- 
ture compelled  not  only  to  state  the  general  object  of  the  tax, 
but  to  proceed  in  the  same  law  specially  to  appropriate  its  avails. 
The  latter  course  must  be  adopted  if  the  former  be  not  per- 
mitted, and  it  is  not  easy  to  see  what  practical  and  beneficial 
object  would  be  attained  by  compelling  the  legislature  to  pur- 
sue such  a  course.  It  might  be  a  more  literal,  it  would  not 
be  a  more  substantial|  compliance  with  the  constitution,  than 
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the  practice  which  has  obtamed  the  sanction  of  the  legislatnra 
uniformly  since  the  present  constitution  was  adopted.  It 
wonld  simply  result  in  making  the  tax  bill  and  the  appropri- 
ation bill  one  law  instead  of  two^  and  in  much  consequent 
embarrassment  to  the  government. 

I  will  only  add  to  this  imperfect,  although  somewhat  ex- 
tended,  discussion  of  this  question,  that  reflection,  observation 
and  experience,  I  think,  will  alike  teach  us  that  if  our  courts 
desire  to  preserve  an  undiminished  respect  for  themselves,  and 
for  the  constitution,  they  should  be  careful  in  their  applica- 
tion of  this  last  resort  of  the  citizen. 

Of  course,  in  a  clear  case  we  cannot  hesitate,  but  it  ought 
to  be  a  dear  pase.  The  sovereign  law-making  power  of  the 
state  is  entitled  to  at  least  as  strong  a  presumption  in  favor 
of  the  validity  of  its  acts  as  a  criminal  on  trial  in  favor  of  his 
innocence.  The  conflict  between  a  statute  and  the  fundamen- 
tal law  must  be  plain  beyond  any  reasonable  doubt,  before  we 
can  convict  the  l^islature,  and  annul  their  laws.  These  are 
obvious  truths,  and  have  been  again  and  again  repeated  by 
courts  and  judges  who,  perhaps,  have  not  in  all  cases  acted 
up  to  their  requirements.  Neither  must  it  be  forgotten  that 
the  power  of  the  legislature  of  the  state  of  New  York  is  not 
derived  from,  or  conferred  by,  the  constitution  of  the  state  of 
New  York  That  instrument  does  indeed  organize  a  legisla- 
ture and  transfer  to  them  the  power  of  legislation  of  the  peo- 
ple of  the  state.  But  it  does  not  create  the  power,  but  only 
the  instrpment  for  its  exerdse.  The  power  is  the  sovereign 
power  of  the  people,  and  in  a  political  and  juridical  sense,  it  is 
omnipotent  and  irresponsible,  except  where  it  is  expressly  re- 
strained by  the  organic  instrument.  Whatever  the  people 
might  do,  the  courts  cannot  prevent  their  representatives  from 
doing,  unless  the  people  have  positively  and  expressly  forbid- 
den it.  The  constitution  of  the  state  of  New  York  is  to  be 
resorted  to,  therefore,  not  to  see  what  powers  are  conferred 
upon  the  legislature,  but  what  are  withheld ;  not  how  they 
are  authorized  to  act,  but  in  what  respects  ibi&y  BxereatxaioBi 
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or  forbidden  to  exercise  power.  Sach  reBtrictions  and  limita- 
tions ought  to  be  dear  and  explicit.  There  is  a  wide  distinc- 
tion between  such  an  instrument  and  a  grant  of  limited  pow- 
ers like  the  constitution  of  the  United  States^  The  same 
strict  construction  which  demands  an  express  grant  of  a  doubt- 
ful power  in  the  latter,  is  bound  to  furnish  an  explicit  restric- 
tion in  the  former. 

Constitutions  will  cease  to  be  respected  when  thejr  become 
conunon  instruments  of  promoting  litigation,  and  of  defeating 
not  only  the  actual  and  legitimately  expressed  will  of  the  peo- 
ple, but  the  very  end  of  government  and  laws.  There  are 
certain  great  principles  of  liberty  and  the  security  of  property 
enshrined  in  the  constitution  of  the  United  States,  and  re- 
peated in  our  state  constitutions.  These  may  be  justly  called 
fundamental,  and  any  attempts  by  the  legislature  to  violate 
them  will  be  met  with  prompt  rebuke.  But  directory  regul^ 
tions  or  rules  of  legislative  action  and  the  like,  of  which  there 
are  many  in  the  present  constitution,  should  be  palpably 
transgressed  in  a  point  of  real  consequence  before  the  action 
of  the  legislature  should  be  arrested  by  the  courts.  The  con-  * 
stitution  should  not  be  invoked  unless  upon  occasions  which 
both  require  and  deserve  its  interposition.  It  is  almost  as 
easy  under  our  system  of  government  to  alter  or  repeal  a  con- 
stitution as  a  statute,  and  if  we  are  not  careM  both  of  our 
courts  and  our  constitutions,  it  will  become  almost  as  frequent 
That  certainly  will  not  be  a  desirable  result  to  accomplish  by 
the  changes  we  have  made,  or  the  doctrines  we  may  introduce. 

The  judgment  of  the  court  below  must  be  a£Srmed,  and  a 
peremptory  mandamus  awarded  with  costs. 

8.  B.  Stroko,  J.  dissented. 

Judgment  aflSrmed.(&) 

[Koras  Qmsmral  Tibk,  July  U,  1857.    8,  B,  Strtmg,  JBmaU  and  JStmiffyf, 
Jnstioes.] 

(»)Affiniwdl7  Court  of  Appesb.    See  8  Jl  P.  iSMtt,  286. 
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Where  ft  pwiy  acquiesoeBSn  a  c<mTe7ance  of  his  own  property,  by  anoiber, 
voder  color  and  claim  of  title,  he  Bhall  not  afterwards  be  permitted  to  dia- 
pnte  that  title. 

M.  haying  mortgaged  certain  promisee  to  the  loan  commissioners,  and  a  sale 
thereofbeing  abont  to  take  place,  nnder  the  mortgages,  at  his  request,  an 
arrangement  was  made  between  M.  and  the  W.  C.  Bank,  the  holder  of  a 
judgment  sgainst  him  subsequent  in  date  to  the  mortgages,  by  which  the 
bank  y^  to  become  the  pprchaser  of  the  mortgaged  premises,  at  the  mort- 
gage sale,  pay  the  mortgages,  and  hold  the  land  until,  by  sales  thereof,  the 
bank  should  be  rehnbursed  what  it  should  have  advanced  upon  the  sale, 
and  the  amount  of  its  jodgment  with  interest,  expenses,  dtc.  The  bank  ac- 
cordingly bid  off  the  property,  at  the  mortgage  sale,  and  took  possession 
thereof;  M.  attorned  to  the  bank,  and  the  bank  proceeded  to  sell  parcels 
of  the  property,  from  time  to  time,  and  to  apply  the  avails  according  to  the 
agreement ;  M.  surrendering  the  possession  to  the  purchasers  of  the  various 
parods,  as  the  same  were  sold,  and  continuing  to  act  upon  the  arrange- 
ment during  his  lifetime.  J7«U,  that  the  conduct  of  M.  was  in  effect  an  aa- 
sertion  that  the  bank,  by  purchasing  at  the  loan  office  sale,  would  obtain  an 
indefeasible  title  to  the  premises  r  and  that  by  such  conduct  he,  and  his  de- 
scendants, were  estopped  from  subsequently  asserting  the  Irregularity  and 
invalidity  of  the  proceedings  of  the  loan  commissioners  to  effect  a  sale ;  and 
from  claiming  title  to  the  premises,  as  against  the  grantee  of  the  bank. 

And  the  wife  of  M.  having,  after  the  termination  of  the  coverture,  recognised 
the  validity  of  some  of  the  conveyances  made  by  the  bank ;  and  having  accept- 
ed of  the  surplus  arising  firom  the  sales  made  by  the  bank  after  the  death  of 
her  husband ;  Hddj  that  she,  also,  was  estopped  fhmi  denying  the  validity 
of  the  foreclosure,  and  the  sale  to  the  bank. 

Under  such  circumstances,  the  party  is  concluded  from  denying  what  his  con- 
duct has  asserted ;  or  fh>m  interfering  in  any  way  with  titles  which  he  is 
estopped  to  controvert 

Ignorance  of  the  law  will  not  prevent  the  application  of  the  role  of  equitable 
estoppel,  when  the  circumstances  would  otherwise  create  an  equitable  bar 
to  the  legal  title. 

APPEAL  firom  an  order  made  at  a  special  term,  overmling  a 
demurrer  to  the  answer.  The  following  opinion,  given  at 
special  term,  states  the  material  parts  of  the  pleadings,  and 
shows  the  legal  questions  raised  by  the  demurrer. 

B.  B.  Strong,  J.    '^The  plaintiff  states  in  her  complaint 
that  Nathaniel  Drake  and  his  wife  conveyed  the  land  in  dis- 
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pnte,  with  other  property,  to  Samuel  Marks ;  that  Marks  en- 
tered into  poBsession  of  the  premises  thns  conveyed  to  him, 
and  occupied  the  same ;  that  he  is  now  dead,  and  the  plain* 
tiff  is  one  of  his  heirs  at  law ;  that  the  defendant  wrongfully 
entered  into,  and  still  holds  possession  of,  the  land  in  dispute, 
ftUiming  the  same  in  fee,  and  the  plaintiff  demands  judgment 
that  she  is  entitled  in  fee  to,  and  that  she  recover  possession 
of  the  undivided  fifteenth  part  of  such  land ;  that  being  the 
portion  of  the  real  estate  of  Marks,  to  which  she  is  entitled  as 
one  of  his  heirs  at  law.  There  is  no  allegation  that  either 
Drake  or  his  wife  or  Marks  had  any  title  to,  or  the  right  of 
possession  of,  the  land,  or  that  the  plaintiff  has  such  right  or 
title  now ;  and  the  complaint  is  defective,  and  I  think  that 
but  for  the  admission  in  the  defendant's  answer,  which  I  shall 
presently  consider,  would  have  been  fatally  defective  by  reason 
of  such  omissions.  But  the  defendant,  in  that  part  of  his  an- 
swer setting  up  his  third  defense^  to  which  the  demurrer  was 
interposed,  claims  title  under  Marks,  and  thus  in  effect  ad- 
mits that  he  was  at  one  time  seised  in  fee  of  the  premises  in 
dispute.     Probably  the  admission  cures  the  defect. 

The  defendant  in  that  part  of  his  answer  which  sets  up  his 
third  defense,. alleges  that  Marks  and  his  wife  executed  two 
mortgages  to  secure  the  payment,  the  first  of  $2000  and  the 
second  of  $1000,  to  the  commissioners  for  loaning  certain 
moneys  of  the  United  States  for  the  county  of  Westchester, 
upon  the  premises  described  in  the  complaint ;  that  the  West- 
chester County  Bank  duly  recovered  a  judgment  against  Marks, 
partly  for  moneys  advanced  to  pay  the  interest  on  said  loans, 
which  is  still  unpaid,  and  became  a  lien  upon  the  premises, 
subject  to  the  previous  incumbrances  by  the  two  mortgages ; 
that  Marks  having  made  de&ult'in  the  payment  of  a  part  of 
the  interest  due  on  these  mortgages,  and  finding  it  difficult  to 
pay  the  same,  requested  the  commissioners  to  sell  the  prem- 
ises, and  they  were  accordingly  advertised  by  them  for  sale ; 
that  previous  to  the  day  of  sale,  Marks  called  upon  Isaac 
Seymour,  the  cashier  and  principal  officer  of  the  bank,  and 
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informed  him  of  snch  intended  sale^  and  requested  him^  as  the 
representative  of  the  bank,  to  attend  the  sale  and  purchase  the 
premises,  stating  that  otherwise  there  would  be  no  bidd^n^ 
and  that  it  would  be  the  only  means  of  enabling  the  bank 
through  subsequent  sales  to  realize  anj  thing  upon  its  judg- 
ment ;  that  at  the  suggestion,  instance  and  request  of  Marks, 
Seymour,  in  behalf  of  the  bank,  attended  the  sale  and  bid  off 
the  mortgaged  premises  for  the  bank,  for  the  amount  due  to 
the  commissioners  for  principal,  interest  and  costs,  which  was 
paid  by  the  bank ;  to  which  corporation  a  deed  for  the  prem- 
ises was  thereupon  executed  and  delivered ;  that  the  object  of 
the  bank  was  to  obtain  a  reimbursement  of  the  money  paid  to 
the  commissionerB,  and  satisfaction  of  its  own  judgment  by 
future  sales  of  the  property;  and  Marks  assured  its  ofiEicers  that 
he  would  do  all  in  his  power  to  effectuate  such  sales  ''to  the 
end  aforesaid ;''  that  Marks  and  his  wife  had  fiill  knowledge 
of  all  the  facts  and  circumstances  preliminary  to,  and  attend- 
ing the  sale  and  conveyance  to  the  bank,  and  induced  the 
bank  to  become  the  purchaser,  and  after  the  purchase  and 
conveyance  gave  their  assent  and  sanction  thereto,  and  both 
of  ihem  in  the  lifetime  of  Marks,  and  the  widow,  since  his 
death,  recognized  the  proceedings  as  valid ;  that  after  the  said 
sale  Marks  and  his  wife  remained  in  possession  as  tenants  un- 
der the  bank,  until  the  premises  were  sold  from  time  to  time 
by  the  bank,  and  upon  such  sales  gavp  up  the  actual  posses- 
sion to  the  purchasers ;  that  such  subsequent  sales  were  made 
under  the  advice,  and  with  the  assistance  of  Marks  and  his 
wife  during  his  lifetime,  and  of  his  widow  after  his  death ; 
that  the  bank,  after  the  death  of  Marks,  and  after  consulta- 
tion with  his  widow,  and  with  her  full  knowledge  and  ap- 
proval, and  by  her  advice,  and  for  a  full  and  valuable  consid- 
eration paid  by  the  defendant,  sold  and  conveyed  to  him  in 
fee,  the  premises  described  in  the  complaint,  (with  some  in- 
considerable exceptions,)  and  he  thereupon  entered  into,  and 
has  since  continued  in,  the  possession  thereof;  that  the  bank 
has  realized  from  aU  its  sales  sufficient  to  pay  its  advances 
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and  satisfy  its  judgment^  and  about  $150  xaore ;  that  it  lias 
paid  ibis  excess  to  the  widow,  and  she  has  accepted  it  with  a 
fnll  knowledge  of  all  the  circamstances,  and  under  a  i^erbal 
understanding  with  Seymour  that  after  the  bank  should  be 
fully  satisfied,  any  surplus  which  might  arise  fix>m  the  sales 
should  enure  to  the  benefit  of  Marks  and  his  wife,  or  one  of 
them ;  and  the  defendant  claims  that  the  plaintiff  is  estopped 
from  questioning  the  regularity  or  legality  of  the  sale  and  con- 
veyance by  the  commissioners  to  the  bank. 

The  plaintiff  demurred  to  this  defense,  and  assigned  Tarious 
causes,  which  I  shall  consider  so  far  as  I  deem  them  material 
It  seems  to  be  admitted  in  the  part  of  the  answer  to  which 
I  have  referred,  and  is  no  doubt  true,  that  the  sale  by  &e 
oommissioneni  to  the  bank  was  irregular,  and  that  the  subse- 
quent conveyance  would  not,  irrespective  of  the  attending  ai- 
cumstanoes,  confer  a  valid  title.  The  defendant  supposes, 
however,  and  upon  that  he  rests  his  defense  in  that  part  of 
his  answer  to  which  the  demurrer  was  interposed,  that  the 
plaintiff  is  estopped  in  equity  from  denying  the  validity  of  the 
sale  and  conveyance  to  him. 

The  transactions  upon  which  the  defense  of  an  estoppel  is 
founded,  were  mainly  between  Marks  and  Seymour,  the  cashier 
of  the  bank.  But  estoppel  binds  not  only  the  principals  but 
their  privies  in  blood,  in  estate  and  in  law. 

The  plaintiff  is  clearly  a  privy  in  blood,  being  a  grandchild 
and  an  heir  at  law  of  one  of  the  participators.  Seymour  was 
recognised  by  Marks  as  the  lawful  agent  of  the  bank,  and  the 
representations  to  him  while  dealing  with  him  in  that  capacity 
must  be  consid^ed  as  made  to  his  principal;  the  defendant, 
having  purchased  fix)m  the  bank,  is  a  privy  in  estate  with  that 
institution. 

It  is  not  averred  that  Marks  knew  of  any  irregularities  in 
the  proceedings  of  the  commissioners,  at  the  time  of  his  nego- 
tiations with  Seymour.  It  is  merely  alleged  that  he  had  fuU 
knowledge  of  all  the  facts  and  circumstances  preliminaiy  to, 
and  attending,  the  sale  and  oonv^anoe  to  and  purchase  by 
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the  bank;  and' it  may  be- inferred  from  the  presmnption  that 
every  man  is  snppoeed  to  be  acquainted  with  the  law,  that  he 
knew  that  the  proceedings  were  defective.  But  there  is  noth-> 
ing  to  show  that  he  had  actual  knowledge  of  the  l^al  defect, 
and  probably  he  had  not,  as  his  conduct,  so  far  as  it  is  repre* 
sented,  seems  to  have  been  perfectly  fair.  But  actual  fraud 
is  not  necessary  in  order  to  create  an  estoppel  The  principle 
is  designed  for  the  benefit  of  the  one  who  is  misled  to  his 
prejudice ;  and  the  injury  to  him  is  the  same  whether  his  in- 
formant deluded  him  through  ignorance,  mistake  or  willfril 
misrepresentation.  He  who  makes  a  representation  to  an* 
other,  especially  for  the  purpose  of  influencing  his  conduct, 
assumes  that  it  is  correct ;  and  it  is  no  defense  to  him,  at  least 
as  to  legal  responsibility,  that  he  acted  without  knowledge. 
If  he  has  doubts,  or  proceeds  upon  supposition  only,  he  should 
BO  state,  or  afterwards  hold  his  peace.  Whatever  was  said  or 
indicated  by  Marks  in  this  case  was  of  transactions  in  reference 
to  his  own  property.  The  party  who  was  dealing  with  him 
might  rationally  conclude  that  his  representer  was  well  in- 
formed as  to  proceedings  affecting  his  interests,  and  there  was 
no  imprudence  in  relying  upon  his  statements  or  what  might 
be  reasonably  inferred  from  them. 

There  was  not  any  direct  assertion  that  so  &r  as  related  to 
the  proceediDgs  of  the  commissioners,  all  was  right  But  the 
rule  is  very  dear  and  proper  that  one  is  concluded  not  only 
by  what  he  does  or  says,  but  by  the  natural  and  reasonable 
inference  from  his  declarations  or  conduct.  Were  it  other- 
wise, a  party  might  mislead  another  to  his  great  prejudice  by 
artftd  simulation.  The  inferences  should  of  course  be  natural, 
and  not  fiur  fetched.  Where  advice  is  given  as  to  friture  con- 
duct, the  counselled  has  a  right  to  suppose  that  his  adviser 
has  not  only  the  requisite  knowledge  of  the  facts  which  would 
render  the  proposed  measure  expedient,  but  that  he  is  not 
aware  of  any  circumstance  that  Ivould  operate  prejudicially. 
In  this  case  the  request  that  the  bank  should  purchase  at  the 
commissioners'  sale  clearly  indicated  that  their  proceedings 
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had  been  Teg^lar,  and  that  the  resnltiiig  title  would  be  ^alid. 
It  may  be,  as  the  counsel  for  the  plaintiff  contended  on  the 
aigoment,  that  this  involved  a  legal  inference.  And  I  am  in* 
dined  to  think  with  him,  that  the  expression  of  an  opinion 
upon  a  matter  of  law  does  not  conclude  the  party  making  it, 
although  it  may  influence  action  towards  himself,  or  relative 
to  his  affiurs,  by  another.  Where  the  facts  are  known,  every 
one  must  abide  by  his  own  inferences.  But  where  the  fEicts 
are  not  known,  the  assertion  of  a  general  conclusion,  although 
it  may  involve  l^al  questions,  includes  all  the  &cts  necessaiy 
to  sustain  it;  certainly  all  which  may  reasonably  be  sup- 
posed to  be  within  the  personal  knowledge  of  the  informant 
Here  the  advice  would  have  been  wrong  had  not  the  proceed- 
ings of  the  commissioners  been  in  fact  such  as  the  statute 
required.  I  think  I  am  safe  in  concluding  that  the  advice 
given  by  Marks,  in  this  case,  under  all  the  drcumstancea, 
clearly  indicated  a  knowledge  of  the  proceedings  of  the  com- 
missioners in  reference  to  the  proposed  sale  of  the  property, 
and  was  in  effect  an  assertion  that  they  had  taken  all  the 
requisite  preliminary  steps  to  render  such  sale  effectual ;  that 
it  influenced  the  bank,  through  its  agent,  to  make  the  pur- 
chase ;  and  that  it  would  be  prejudicial  to  the  bank,  or  its 
privies,  to  allow  the  title,  which  was  acquired  mainly  through 
such  advice,  to  be  controverted.  It  is  precisely  under  such 
drcumst^ces  that  the  doctrine  of  estoppel  in  pais  does  and 
should  apply.  Judge  Bronson  says,  in  DezeU  v.  Odell,  (3 
HiUf  221,)  '^  Before  the  party  is  concluded  it  must  appear 
(1.)  That  he  has  made  an  admission  which  is  dearly  incon- 
sistent with  the  evidence  he  proposes  to  give,  or  the  title 
or  daim  which  he  proposes  to  set  up ;  (2.)  That  the  other 
party  has  acted  upon  the  admission ;  and  (3.)  That  he  (such 
other  party,)  will  be  injured  by  allowing  the  truth  of  the  ad- 
mission to  be  disproved."  He  quotes,  with  approbation,  what 
was  said  by  Judge  Nelson,  in  Hie  WeUand  Canal  Company 
V.  Hathaway  J  (8  Wend.  483,)  that  as  a  general  rule  a  party 
will  be  oonduded  jfrom  denying  his  own  acts  or  admissions 
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which  were  ezpresalj  deoigned  to  inflnenoe  the  conduct  of  an« 
other,  and  did  bo  influence  it,  and  when  such  denial  will  oper* 
ate  to  the  injury  of  the  latter/'  It  has  been  held  in  many 
cases  that  a  party  is  bound  by  his  silence  where  in  faimess  he 
ought  to  have  spoken.  As  in  the  familiar  instance  where  one 
erects  an  expensive  building  on  the  land  of  another^  near  their 
division  line,  and  the  owner  seeing  it  makes  no  objection ;  or 
where  one  sees  a  counterfeit  note,  signed  with  his  name,  sold 
to  another  without  disclosing  the  foigery ;  or  nfhere  the  actual 
owner  of  goods  stands  by  and  allows  another  to  treat  them  as 
his  own,  by  which  means  a  third  person  is  induced  to  purchase 
them  bona  fide,  the  former  cannot  recover  them  firom  the  pur* 
chaser.  (Oregg  v.  WeUs,  10  Ad  A  El.  90.)  In  the  case 
last  cited.  Lord  Denman,  Ch.  J.,  said:  '^a  party  who  negli- 
gently or  culpably  stands  by  and  allows  another  to  contract 
on  the  fidth  and  understanding  of  a  &ct  which  he  can  contra* 
diet,  cannot  afterwards  dispute  that  fact  in  an  action  against 
the  person  whom  he  has  himself  assisted  in  deceiving.'^ 

Questions  relative  to  estoppel  are  not  in  general  controlled 
by  technical  rules,  but  are  usually  determined  upon  principles 
of  equity  and  good  conscience.  In  this  case  there  can  be  no 
hardship  in  holding  that  Marks  was  concluded  by  his  acts  firom 
disputing  the  title  acquired  by  the  bank.  If  there  was  any 
irregularity  it  had  no  injurious  efiEect  upon  the  sale.  That 
appears  to  have  been  fairly  conducted.  The  bank  obtained  in 
&ct  no  more  than  a  return  of  what  it  advanced,  and  a  satis- 
faction of  a  fiBur  debt,  the  small  residue  having  been  paid  to 
Mrs.  Marks  through  an  equitable  understanding ;  and  there  is 
nothing  to  evince  that  the  full  value  of  the  land  has  not  been 
realized  and  the  avails  fisurly  applied.  Equity  will  be  pro- 
moted by  holding  that  Marks  and  his  heirs  are  concluded  by 
proceedings  adopted  through  his  advice,  and  which  have  effect- 
uated the  payment  of  his  debts. 

As  to  the  suit  of  Mary  Marks  for  her  dower,  there  is  one 
circumstance  varying  it  from  the  others :  she  does  not  claim 
under  her  late  husband,  but  independently,  as  an  incident  to 
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ili6  marriage  relaldoiL  She  is  not  therrfore  oondnded  by  his 
acta,  nor  by  her  own  daring  hia  life.  But  she  has  affirmed 
what  she  did  during  coverture ;  first  by  recognizing  the  valid- 
ity of  some  of  the  conveyanoesy  and  secondly  by  accepting  of 
the  surplus  arising  from  the  sales  made  by  the  bank  since  the 
death  of  her  husband. 

Although  a  married  woman  is  not  bound  by  her  acts  during  | 

coverture,  (except  in  the  execution  and  acknowledgment  of  a  | 

conveyance  with  her  husband,  or  in  reference  to  her  separate  I 

estate,)  yet  she  can  affirm  them  after  the  death  of  her  husband. 

There  must  be  judgment  for  the  defendant  upon  the  demur- 
rer to  the  third  defense,  with  liberty  to  the  plaintiff  to  with- 
draw the  demurrer,  and  if  necessary  to  reply,  on  the  payment 
of  costs,  within  twenty  days. 

Of  course  the  affirmative  relief  demanded  by  the  defendant 
cannot  be  granted  should  the  plaintiff  withdraw  the  demurrer ; 
and  even  if  that  should  not  be  formally  withdrawn,  I  doubt 
whether  the  proposed  relief  would  be  properly  granted,  as  the 
judgment  could  have  no  effect  upon  the  claims  of  the  other 
heirs  of  Samuel  Marks. 

In  the  suits  instituted  against  the  same  defendant  by  Mary 
Marks,  by  Bichard  H.  Arnold  and  wife,  and  Adeline  Latham, 
where  there  were  similar  pleadings  and  to  which  the  same 
prindples  are  applicable,  there  must  be  the  same  judgment" 

From  this  judgment  the  plaintiff  appealed. 

John  Toumaendy  for  the  appellant 

Thomas  Nelsotiy  for  the  respondent 

By  the  Court,  Emott,  J.  Before  the  code,  the  defense  which 
is  here  interposed  by  answer  could  probably  have  been  made 
available  only  by  a  bill  in  equity  and  an  injunction  to  restrain 
the  prosecution  of  the  plaintiff's  suit  The  case  of  Storrs  v. 
Barker,  (6  John.  Ch.  166,)  is  an  instance  of  such  a  remedy 
applied  to  a  state  of  &cts  veiy  closely  analogous,  as  it  strikes 
me,  to  that  before  us.    That  was  a  case  where  the  heii  of  a 
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£ame  covert  brought  an  action  of  ejectment  to  recover  a  piece 
of  land  of  which  she  had  died  seised.  On  the  other  hand, 
however,  it  appeared  that  she  had  during  covertnre  devised  by 
will  the  lands  to  her  then  husband.  Her  father,  who  inherited 
the  land,  she  having  died  without  issne,  knew  of  this  will  and 
of  the  husband's  claim  and  possession  under  it  at  the  time  of 
the  death  of  his  daughter,  and  lived  very  near  the  land  all  the 
time  while  the  husband  occupied  and  until  he  sold  it  to  the 
plaintiff  in  the  bill  in  chancery.  During  the  negotiations 
which  resulted  in  this  sale  the  father,  who  was  the  defendant 
in  the  chancery  suit,  repeatedly  advised  the  plaintiff  to  buy  it. 
He  was  asked  if  he  did  not  daim  the  land  by  inheritance 
from  his  daughter,  and  replied  in  the  n^ative,  for  that  she 
had  made  a  wilL  After  the  sale  he  allowed  the  plaintiff  to 
occupy  the  land  for  three  years  before  advancing  any  daim, 
but  finally  brought  ejectment,  whibh  the  purchaser  filed  a  bill 
in  chancery  to  restrain,  and  the  chancellor  sustained  the  bill* 
It  seems  to  me  that  if  the  reasoning  of  Chancellor  Kent  in 
that  case  is  sound  and  sustained  by  the  authorities  which  he 
examines,  it  disposes  of  the  principal  difiSculty  urged  by  the 
plaintiff's  counsel  against  the  application  of  the  doctrine  of 
equitable  estoppel  to  the  enforcement  of  the  legal  title  to  these 
lands. 

In  the  case  before  us  the  answer  states  that  the  Westches- 
ter Oounty  Bank,  the  grantors  of  the  defendant,  acquired  a 
title  to  the  premises  in  dispute  from  a  loan  commissioners'  sale 
made  with  the  assent  and  at  the  request  of  the  ancestor  of  the 
plaintiff,  who  had  mortgaged  to  the  loan  office.  An  arrange- 
ment was  made  between  him  and  the  bank,  by  which  the  lat- 
ter was  to  buy  the  property,  pay  the  mortgages  and  hold  the 
land  until  by  sales  they  should  be  reimbursed  what  they 
advanced  upon  the  sale  and  the  amount  of  a  judgment  recov- 
ered by  them  against  the  mortgagor,  with  interest  and  their 
expenses,  &c.  This  arrangement  wcus  acted  upon  during  the 
life  of  the  mortgagor.  The  bank  bought,  took  possession,  the 
mortgagor  attorned  to  them,  and  they  proceeded  to  sell  firom 
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time  to  time  and  apply  the  avails  acoording  to  the  agreement^ 
the  mortgagor  Burrendering  the  possessioii  to  the  purchafiera 
of  the  yariooB  paroetB,  as  they  were  sold. 

The  defendant  insists  that  this  conduct  estops  the  ancestor 
of  the  plaintiff  and  his  descendants  from  asserting  the  irrega- 
larity  and  invalidity  of  the  proceedings  of  the  commissionGrB 
to  effect  a  sale.  In  what  particular  these  proceedings  were 
irregular  does  not  distinctly  appear  in  the  answer ;  nor  indeed 
does  it  appear  except  by  way  of  inference,  that  the  sale  was 
invalid.  It  might  be  material,  in  some  aspects  of  the  case,  to 
know  precisely  how  and  when  the  irregularity  occurred  which 
the  plaintiff  relies  upon  to  defeat  the  defendant's  title,  but 
which  the  defendant  contends  that -Marks  the  mortgagor 
must  be  presumed  to  have  known,  and  has  estopped  himself 
and  his  heirs  or  assigns  from  asserting.  But  it  is  probably 
sufficient  to  dispose  of  the  case  to  assume,  as  both  parties  seem 
to  have  done,  that  by  some  irregularity  or  failure  of  the  loan 
oommissioners  the  title  which  they  could  and  did  give  to  the 
bank  at  the  sale  under  Marks'  mortgage  was  rendered  defective. 
The  answer  was  that  Marks  knew  all  the  &cts  and  circum- 
stances attending  the  sale,  but  not  that  he  knew  or  believed 
that  the  title  was  imperfect.  If  however  he  knew  all  the  facts, 
then  his  ignorance,  if  he  was  ignorant  of  his  rights  to  any  ex- 
tent, was  of  the  rules  or  principles  of  law  which  would  control 
the  case.  For  instance,  he  may  have  been  aware  as  a  matter 
of  &ct  that  some  of  the  proceedings,  or  the  sale  itself,  had 
been  had  by  one  commissioner  only,  but  he  may  have  be^i 
ignorant  that  this  would  affect  the  validiiy  of  the  title.  And 
thus  the  question  is  presented,  whether  ignorance  of  the  law 
will  prevent  the  application  of  the  rule  of  equitable  estoppel 
For  I  think  this  is  a  fairer  statement  of  the  question  than  to 
put  it,  as  was  done  by  the  plaintiff's  counsel  before  us,  whether 
the  acts  and  assertions  of  Marks  were  not  the  mere  assertion 
of  a  conclusion  of  law.  The  conduct  of  Marks  cannot  be  con- 
sidered as  merely  the  statement  of  an  opinion  upon  the  known 
fiicts  of  the  case.    It  was  a  course  of  conduct  by  whidi  the 
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Westohester  Oounty  Bank  was  directly  requested  and  induoed 
to  take  the  deed  under  which  the  defendant  claims.  Marks  is 
not  alleged  to  have  expressed  any  opinion  upon  the  validity 
of  the  acts  of  the  commissioners.  But  knowing  precisely 
what  those  acts  were,  he  encouraged  and  induced  the  bank  to 
buy  his  lands  in  the  proceeding  of  which  they  were  a  part.  He 
may  or  may  not  have  been  ignorant  of  the  rules  of  law  appli-* 
cable  to  the  case.  It  would  be  difficult  if  not  impossible, 
especially  at  this  length  of  time,  to  show  whether  he  really 
understood  his  rights  correctly  in  this  respect  or  not.  But 
whether  he  did  or  not,  I  think  when  he  or  those  piivy  to  him 
in  blood  or  estate  seek  to  controvert  the  title  thus  made,  and 
to  avoid  the  estoppel  alleged  against  them,  they  encounter  two 
principles  of  law  which  were  distinctly  applied  by  Chancellor 
Kent  in  the  case  which  I  have  dted — a  case  in  some' respects 
stronger  for  the  l^al  title  than  the  one  before  U8r-«and  where 
the  chancellor  expresses  the  opinion  that  the  defendant  had 
really  been  ignorant  of  his  legal  rights.  The  first  of  these 
principles  is,  that  when  a  party  procures  or  even  acquiesces  in 
the  disposition  of  his  property  by  another  under  color  of  title, 
and  pretending  to  title,  he  shall  be  bound  by  such  disposition, 
and  shall  be  presumed  to  know  the  Uw,  so  £ur  as  it  is  appli- 
cable to  the  case.  The  other  is  that  even  if  he  shows  that  he 
was  really  ignorant  of  the  law,  and  acted  in  that  ignorance, 
still  the  maxim  ignorantia  hgis  neminem  excusat  will  apply 
in  fistvor  of  the  otherparty.  ^'Equity  and  policy  equallydictate,'' 
says  Chancellor  Kent,  ^^  that  he  and  not  the  purchaser  ought  to 
suffer.  His  ignorance  of  the  law  ought  not  to  protect  him 
from  the  operation  of  the  rule  of  equity.  If  he  may  be  allowed 
to  plead  his  voluntary  ignorance,  in  destruction  of  equitable 
rights  growing  out  of  his  own  acts  and  assertions,  the  grossest 
impositions,  and  the  greatest  frauds,  might  be  practiced  with 
impunity.''  In  that  case,  as  I  have  observed  already,  the  ev- 
idence went  to  show,  as  far  as  the  £Etct  was  susceptible  of  proof, 
that  the  defendant  mistook  the  law  of  the  land,  and  did  not 
)mow  or  leam  that  the  devise  of  i^  feme  covert  was  void,  or  that 
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his  title  to  the  land  in  queation  as  heir  at  law  to  his  daughter 
was  panmonnt,  until  ahoat  the  time  of  the  oommencement  of 
his  ejectment  Buit.  In  the  present  case  the  most  that  can  be 
said  for  the  plaintiff's  claim  is  that  Marks  was  ignorant  that 
the  proceedings  of  the  commissioners  were  defective  in  point 
of  law^  and  that  the  bank  would  not  obtain  a  perfect  title  by 
what  they  had  done.  This  presents  a  case  to  which  the  doc- 
trine applies  which  was  laid  down  in  Storrs  v.  Barker,  and  in 
a  series  of  equity  decisions  cited  by  the  chancellor  in  that  case, 
that  ignorance  of  one's  legal  right  does  not  take  the  case  out 
of  the  rule,  when  the  circumstances  would  otherwise  create  an 
equitable  bar  to  the  legal  title. 

But  it  is  supposed  that  the  authority  of  this  and  similar 
cases  has  been  shaken  by  two  recent  cases  in  the  Court  of  Ap- 
pealsy  or  that  the  latter  cases  are  more  correctly  applicable  to 
the  question  before  us.  The  first  of  these  cases  is  Brewtter 
▼.  Striker,  (2  GofMt.  19.)  In  that  case  the  question  was 
whether  by  the  will  of  one  John  Hopper  his  executors  took  a 
present  legal  estate  in  his  lands  devised,  or  whether  the  fee 
simple  became  vested  in  his  grandchildren  who  were  mentioned 
in  tiie  will,  so  that  a  sheriff's  deed,  after  a  sale  under  an  eze* 
cntion  against  one  of  them,  would  cut  off  his  rights  and  vest 
his  title  in  the  purchaser.  This  was  a  question  purely  of  the 
construction  of  the  clauses  in  the  will,  and  the  court  were  of 
the  opioion  that  no  present  estate  passed  to  the  grandchildren 
or  was  vested  in  the  defendant  in  the  execution  at  the  time 
of  the  sheriff's  sale.  But  the  party  relying  on  the  sheriff's 
deed  offiared  to  show  that  after  the  deatii  of  the  testator  tiie 
defendant  in  the  execution  had  gone  into  possession  and  had 
been  a  party  to  proceedings  in  partition,  instituted  by  anotiier 
heir,  in  which  the  petition  alleged  and  his  answer  admitted 
seizin  in  fee  in  him  and  the  other  grandchildren,  and  there* 
upon  a  partition  and  mutual  releases.  This  the  plainti£G9  in 
the  suit  then  before  the  court  insisted  should  estop  him  and 
his  successors  firom  denying  that  such  was  the  true  state  of  the 
title.    The  court  held  that  no  estoppel  arose,  and  I  conoeivd 
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that  the  decision  in  no  way  impugns  the  authority  of  Storrs 
▼.  Barker,  or  the  class  of  cases  to  which  it  belongs,  none  of  . 
which  were  adverted  to  by  the  court ;  nor  is  the  judgment  of 
the  learned  justice  at  special  term,  in  the  case  before  us,  in 
conflict  with  this  authority.  It  will  be  observed  that  in 
Brewster  v.  Striker  there  was  nothing  but  a  simple  admission 
by  the  party  under  whom  the  plaintiff  claimed  title,  of  a  con- 
clusion of  law  in  his  own  favor  and  in  a  proceeding  to  which 
neither  the  plaintiffs  nor  any  one  representing  them,  except 
this  individual  himself,  were  parties.  It  was  not  made  or  in- 
tended to  influence  the  conduct  of  any  other  parties,  nor  did 
it  have  that  effect  It  was  in  effect  a  mere  admission  of  the 
correctness  of  the  construction  of  the  testator's  wiU  by  certain 
parties  claiming  an  interest  in  it,  in  a  proceeding  in  which 
that  will  was  set  forth  and  referred  to  as  the  source  of  title. 
There  was  no  conduct  by  the  defendant  leading  to  acts  of 
other  parties  by  which  they  would  be  prejudiced  if  he  were 
permitted  to  deny  the  title  which  he  had  admitted  in  igno- 
rance, or  through  mistake,  of  his  legal  rights.  It  was  in  the 
strictest  sense  an  admission  of  law,  and  notldng  more. 

In  the  Gkautauque  County  Bank  v.  WhUhy  (2  Sdd.  236,) 
there  was  at  the  utmost  no  more  to  sustain  an  estoppel  than 
in  the  case  I  have  just  considered.  The  question  there  was 
whether  a  conveyance  by  a  debtor  to  a  receiver,  under  an  order 
of  ihe  court  of  chancery,  in  a  creditor's  suit,  divested  the  title  of 
the  debtor  so  as  to  prevent  the  lien  of  a  subsequent  judgment. 
The  defendant  was  alleged  to  be  estopped  from  claiming  that 
it  did,  because  in  a  letter  to  the  receiver  he  had  expressed  the 
opinion  that  such  judgments  were  liens  on  the  premises.  This 
was,  at  the  utmost,  simply  stating  his  opinion  of  the  law,  but 
as  Judge  Gardiner  remarks,  '^This  opinion  was  not  declared 
to  the  complainants,  who  do  not  claim  that  they  did,  or  omit- 
ted, any  thing  upon  the  faith  of  it ;  or  indeed  that  they  knew 
it  was  entertained  by  any  one,  until  subsequent  to  the  dispo- 
sition of  the  property  in  question.'^  Under  such  circumstances 
it  was  idle  to  pretend  that  any  statement,  much  less  a  mis- 
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taken  vkw  of  the  law,  could  be  an  estoppel  That  case  is 
evidently  in  no  degree  analc^ns  to  the  cases  by  which  the 
doctrine  of  equitable  estoppels  is  established. 

I  find  no  difficulty,  therefore,  in  applying  to  this  case  the 
rule  that  where  a  party  acquiesces  in  a  conveyance  of  his  own 
property  by  another  under  color  and  claim  of  title,  with  knowl- 
edge of  the  facts,  he  shall  not  afterwards  be  pennitted  to  dis- 
pute that  title.  It  is  not  necessary  to  go  to  the  length  of  the 
dictum  of  Mr.  J.  Laurence,  reported  'm  6  T.  B.  556,  who 
stated  a  case  in  which  Lord  Mansfield  would  not  suffer  a  man 
to  recover  in  ejectment  who  had  stood  by  and  seen  another 
build  on  his  land.  That  opinion  has  been  indeed  very  gene- 
rally questioned.  It  is  questioned  in  the  case  of  MiUer  v. 
Piatt,  in  the  superior  court,  to  which  we  were  referred,  but 
that  case  is  not  in  conflict  with  the  views  we  have  now  ex- 
pressed. The  defense  in  that  case  was  that  the  plaintiffs  had 
lost  their  title  by  standing  by  and  permitting  the  defendants 
to  build  upon  the  land  in  dispute  without  giving  notice  of 
their  daim.  This  was  set  up  as  a  flat  bar  to  an  addon  of 
ejectment,  to  have  the  effect  of  a  conveyance,  or  a  twenty 
years'  adverse  {ftssession.  The  court,  without  passing  upon 
the  existence  or  extent  of  any  equitable  right  to  oompensar- 
tion  or  the  like  by  such  acquiesence  in  erections,  perhaps  ex- 
pensive and  made  in  good  fidth,  held  that  such  silence  alone, 
in  the  fStce  of  a  traipass,  could  not  divest  or  transfer  the  title, 
or  bar  an  ejectment  We  have  no  disposition  to  controvert 
that  doctrine,  but  it  is  evidently  not  applicable  to  cases  where 
equitable  relief  is  invoked  on  the  ground  that  there  has  been 
not  merely  sQence  while  another  infiinged  upon  the  party's 
rights  or  trespassed  upon  his  property,  but  acts  and  dedaiar 
tions  inducing  and  sanctioning  conveyances  and  titles  which 
have  been  made  and  accepted  in  reliance  upon  them. 

The  plaintiff's  counsel  contends  that  equity  does  not  re- 
quire that  he  should  absolutely  desist  firom  asserting  title  to 
tiliese  lands,  but  only  that  the  defendant  should  be  regarded 
as  the  assignee  of  the  loan  office  mortgage  jpro  tcmto^  or  that 
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ihe  plaintiflb  should  be  required  to  redeem  the  land  from  that 
and  the  other  liens  of  the  original  purchaser,  the  bank,  and 
its  assigns.  It  would  be  a  sufficient  answer  to  this,  at  present, 
to  say  that  this  suit  is  an  action  to  recover  these  lands  upon 
a  legal  title,  and  that  neither  the  proper  statements  are  made, 
nor  the  proper  parties  brought  in,  for  a  suit  to  redeem.  It 
was  suggested  that  this  difficulty  might  be  remedied  by  amend- 
ment, but  I  do  not  see  that  we  could  allow  this,  upon  the  de- 
termination of  the  present  demurrer.  If  the  question  of 
amendment  were  before  us,  however,  I  am  free  to  say  that  the 
case  does  not  seem  to  me  to  be  one  proper  for  such  amendments. 
In  any  aspect  of  the  matter,  I  think  the  su^estions  made  by 
the  counsel  for  the  plaintiff  do  not  meet  the  equity  of  the  case. 
The  Westchester  County  Bank,  the  original  party  to  this 
transaction,  was  not  induced  by  the  conduct  of  the  plaintiff's 
ancestor  to  become  a  mortgagee  but  a  purchaser,  and  the 
source  of  title,  it  may-be,  with  warranty  to  subsequent  pur- 
chasers. Equity  requires  that  Marks,  if  he  were  alive,  and 
his  heirs,  should  carry  out  the  agreement  which  he  made. 
No  redemption  would  place  the  parties  in  the  position  which 
they  would  have  occupied  had  his  statements  been  true,  and 
the  effect  of  an  estoppel  is  to  prevent  his  denying  their  truth. 
His  conduct  was  in  effect  an  assertion  that  the  bank  by  pur- 
chasing at  the  loan  office  sale,  would  obtain  an  indefeasible 
title.  The  bank  took  this  title  to  all  the  lands  embraced  in 
Marks'  mortgage,  fifteen  years  ago.  Marks  himself  survived 
the  transaction  and  occupied  under  the  purchaser  six  years, 
and  his  heirs  have  acquiesced  in  the  ownership  of  the  bank 
and  its  dealings  with  the  lands  ever  since,  until  the  commence- 
ment of  this  suit.  These  &cis  appear  by  the  pleadings,  as 
also  that  the  bank  has  sold  the  property  at.  different  times,  in 
parcels,  to  various  purchasers,  of  whom  the  present  defendant 
is  one.  All  these  dealings  with  the  property  have  been  with 
the  knowledge  and  assent  of  Marks  and  his  heirs,  and  upon 
the  faith  of  tl^  validity  of  the  title,  and  it  would  not  be  doing 
justice  to  these  various  purchasers  to  convert  them  into  mere 
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assignees  or  mortgagees  in  possession.  The  aathorities  hold 
that  in  such  a  case  the  party  is  conduded  from  denying  what 
his  condact  has  asserted^  or  from  interfering  in  any  way  wifli 
titles  which  he  is  estopped  to  controvert.  (1  John.  Ch,  Rep. 
353.    3td271.    A  Paige,  ^A.    3  id.  545.    9  Barb.  17.) 

With  respect  to  the  case  of  Mary  Marks,  I  concur  in  the 
reasoning  by  which  the  learned  judge,  at  special  tenn,  showed 
that  she  had  both  ratified,  after  her  coverture  had  expired,  the 
acts  of  her  husband  which  operated  to  estop  him  from  deny- 
ing the  validity  of  the  foreclosure  and  sale  to  the  bank,  and 
had  also  created  an  estoppel  against  herself  by  her  own  acts 
previous  to  the  conveyance  of  these  lands  by  the  bank,  after 
her  husband's  death.  Assuming,  therefore,  that  the  facts 
which  distinguish  her  case  from  that  of  the  heirs  of  her  hus- 
band appear  in  the  pleadings,  the  same  principles  are  appli- 
cable to  both. 

The  orders  appealed  from  are  affirmed  with  costs  in  both 
cases. 

[Knros  GunAi;  Ti«x,  Peoember  7,  1857.     8.  B.  Strong,  EmaU  and 
JSirdseye,  Justices.] 


John  Bapaltx,  executor  &a,  vs.  Lawbkncs  C.  Bapalts 

and  others. 

A  testator,  by  bis  wUl,  executed  in  1848,  devised  bis  bomestead  fiurm  to  bis 
•on  0.,  in  fee.  By  sabseqnent  proTirions,  be  directed  that  bis  wife  sboold 
"  be  in  flill  possession"  of  tbis  turn  until  C.  became  of  age  \  proTided  sbe 
kept  and  scbooled  tbe  said  C.  and  a  daughter  of  the  testator,  named  Hannah. 
The  testator  also  directed  that  if  his  wife  desired  it,  the  said  farm  might  be 
leased  out  unUl  C.  became  of  age ;  and  in  that  case  the  widow  might  keep 
the  house,  and  such  part  of  the  farm  as  she  saw  fit,  until  Cs  majority ; 
provided  she  remained  unmarried.  If  C.  died  before  he  became  of  agei 
then  the  testator  directed  that  the  widow  should  remain  in  possesion  of  the 
&rm  as  long  as  she  continued  unmarried.  The  widow  died  in  Dec  1849, 
not  having  manied  again.  C.  survived  her,  and  died  in  September,  18S3, 
underage. 
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MM  thai  the  life  estate  of  the  widow,  in  the  homeBtead  fEinn,  which  wm  to 
take  efibct  only  in  case  of  her  samving  C.  never  Tested  in  her ;  and  at  the 
time  of  her  death  she  had  only  the  right  to  the  possession  of  the  lands  nntll 
the  day  when  C.  should  become  of  age ;  which  was  merely  a  tenn  of  years. 

MM  dUo,  that  the  testate's  daughter  Hannah  took  no  interest  or  estate  what- 
ever ;  and  therefore  at  the  death  of  the  widow,  in  December,  1849,  0.  ao- 
qnired  a  perfect  title  to  the  homestead  farm,  and  became  entitled  to  the 
rent  which  became  due  and  was  collected  in  April,  1860.  That  it  was  not  a 
case  for  apportionment ;  the  prorisions  of  the  revised  statutes  (IE,  8.  747, 
(  22)  extendmg  only  to  the  case  of  a  demise  by  a  tenant  for  life. 

The  will  also  contained  the  following  danse :  ^'  My  will  is  that  the  stock,  and 
every  thing  remain  on  the  farm  and  in  full  possession  of  my  wife,  until  my 
son  0.  becomes  of  age.*'  If  she  wished  the  fSeirm  to  be  hired  out,  however, 
then  such  part  of  the  stock  as  she  wished,  or  should  select,  was  to  be 
left  in  her  possession.  MM  that  hay,  grain,  provisions  and  other  articles, 
of  which  the  use  was  consumption,  as  well  as  horses,  cattle,  forming  tools, 
and  all  other  personal  property  of  every  description,  on  the  fiBirm,  passed 
by  this  bequest.  And  that  in  such  a  case  the  rule  is  well  settled  that  the 
whole  must  be  sold,  and  the  interest,  only,  can  be  ei\joyed  by  the  legatee  for 
life  or  a  limited  term. 

By  the  fourth  clause  of  the  will,  the  testator  gave  to  his  daughter  Hannah  a 
Ikrm  which  at  the  time  of  his  death,  was  subject  to  a  mortgage,  given  by 
him  for  the  purchase  money,  on  which  there  was  due  about  $4000.  MM, 
that  in  the  absence  of  any  thing  in  the  wHl  amounting  to  a  direction  that 
such  mortgage  should  be  otherwise  paid— except  the  words  "  I  order  my 
executors  to  pay  all  my  just  debts  and  funeral  charges" — ^the  devisee  must 
satisfy  the  mortgage,  herself,  out  of  her  own  property,  without  resorting  to 
the  executors. 

MM  aUOf  that  the  meaning  of  the  words  of  such  devise  being  sufficiently 
plain,  parol  evidence  in  regard  to  the  condition  of  the  testator's  property, 
and  his  fSeunily,  at  the  time  of  his  death,  and  of  his  intention  to  pay  oif  the 
mortgage  during  his  lifetime  and  to  leave  the  farm  to  his  daughter  unincum- 
bered, was  inadmissible. 

A  general  direction  in  a  will,  for  the  payment  of  the  testator's  just  debts.  Is 
not  the  "  express  direction"  which  the  statute  (1  B,  8.  749,  ^  4)  requires,  to 
change  the  statutory  (urder  of  marshalling  the  assets  of  a  testator,  and  to 
throw  the  burden  of  a  mortgage  debt  from  the  land  upon  the  personalty. 

No  particular  expression,  or  form  of  words,  is  necessary  to  constitute  such  a 
direction  as  the  statute  requires,  that  the  mortgage  be  paid  in  some  other 
manner  than  by  the  devisee.  Any  provision  which  clearly  expresses  that 
intent  is  sufficient. 

But  there  must  appear  from  the  terms  of  the  will  itself  a  dedgn  to  modify  the 
statutory  rule,  and  to  apply  to  the  particular  case  a  principle  different  from 
that  which  the  law  has  made  generally  applicable  to  cases  where  landa 
dciGtiul,  or  are  devised,  sal^^et  to  a  mortgage. 
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APPEAL  from  a  judgment  entered  at  a  special  tenn.  The 
action  was  brought  by  the  plaintiff  as  executor  of  Co^ 
Horton  deceased,  for  a  construction  of  the  last  wiU  and  testa- 
ment of  the  testator,  dated  May  14,  1842 ;  and  for  a  judicial 
determination  of  the  rights  of  the  several  parties  claiming  in- 
terests in  the  estate  of  the  testator.  The  testator  died  Deoemr- 
ber  23,  1843,  leaving  his  widow  Ann  Maria  Horton,  and  three 
children,  Jacob,  Hannah  Maria,  (wife  of  the  defendant  L.  C. 
Bapalye,)  and  Coert,  surviving  him.  The  testator,  about  a 
year  and  a  half  before  his  death,  had  bought  for  his  daughter 
Hannah  Maria  a  &rm  called  the  Hasbrook  farm,  at  the  price 
of  something  over  ^12,000.  He  paid  one-tiiird  of  the  purchase 
money  down,  and  for  the  residue  ($8151.66)  gave  his  bond 
and  a  mortgage  on  said  farm,  payable  in  two  equal  annual 
installments,  payable  respectively  on  or  before  Ist  May,  1843, 
and  1st  May,  1844,  with  interest  He  paid  the  first  install- 
ment, due  1st  May,  1843,  and  intended  to  pay  the  second 
when  it  became  due,  but  died  before  that  time.  After  the 
testator's  death,  his  widow,  Ann  Maria,  with  their  two  minor 
children,  lived  on  the  homestead  farm  for  about  five  years ; 
subsequently  lived  elsewhere,  and  that  farm  was  rented  out 
The  executors  sold  part  of  the  stock,  cattle,  farming  utensils, 
&C.  on  that  farm ;  and  certain  articles  which  were  the  produce 
of  that  £ahn,  and  were  on  the  farm  at  the  time  of  the  testator's 
death,  and  were  included  in  the  inventory,  amounting  to  $485, 
were  left  in  the  possession  of  the  widow,  who  used  the  same 
while  so  residing  on  the  farm,  or  sold  them,  and  used  the  pro- 
ceeds. The  testator's  widow,  Ann  Maria,  died  on  the  4th  of 
December,  1849,  not  having  again  married.  The  balance  due 
on  the  testator's  mortgage  upon  the  Hasbrook  farm  was  paid 
about  1st  May,  1844,  out  of  moneys  belonging  to  the  estate, 
and  that  mortgage  was  thereupon  assigned  to  the  executors. 
The  testator's  son,  Coert,  died  September  17,  1853,  under  age, 
and  unmarried.  This  action  was  brought  by  Lawrence  0. 
Bapalye  and  Hannah  Maria  his  wife,  and  Jacob  Horton,  the 
son  of  the  testator,  in  his  own  right  and  as  executor  of  his  d^ 
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ceased  brother^  Coert  Horton.  The  cause  was  tried  by  the 
court^  witbont  a  jury,  at  the  Datcbess  circuity  in  Dec.  1856, 
wben  tbe  following  opinion  was  delivered  by  Justice  Emott, 
by  wbom  tbe  cause  was  tried.  It  sets  fortb  tbe  material  parts 
of  the  will  of  which  a  construction  was  sought. 

Emott,  J.  "  Tbe  testator,  Coert  Horton,  devised  his  hom^ 
stead  farm,  upon  which  he  resided  when  he  made  his  will,  to 
his  son  Coert,  in  fee.  By  subsequent  provisions  he  directed 
that  his  wife,  Ann  Maria,  should '  be  in  full  possession'  of  ibis 
farm  so  devised  to  their  son,  until  be  became  of  age ;  provided 
she  kept  and  schooled  tbe  testator's  two  children< — ^tbis  son 
Coert,  and  a  daughter  older  than  him,  named  Hannah  Maria. 
Again,  the  will  directs  that  if  his  wife  desires  it,  this  faim 
may  be  leased  out  until  his  son  becomes  of  age ;  and  in  that 
case  tbe  widow  may  keep  tbe  house  and  such  part  of  the  fiaxm 
as  she  sees  fit,  until  Coert's  majority,  provided  she  remains 
unmarried.  If  Coert  died  before  he  became  of  age,  then  the 
testator  directed  that  tbe  widow  should  remain  in  possession 
of  the  fiurm  as  long  as  she  continued  unmarried.  The  widow 
died  December  4, 1849,  not  having  married  again.  Her  son 
Coert  survived  her,  and  died  September  17, 1853,  under  age. 

It  has  been  made  a  question  between  these  parties,  what  in« 
terest  tbe  widow  took  in  the  homestead  farm  by  these  provis^ 
ions,  and  wben  her  estate  terminated.  I  cannot,  however, 
entertain  any  doubt,  or  discover  any  difficulty,  as  to  tbe  true 
construction  of  the  will  on  this  point.  There  was  but  one 
contingency  in  which  tbe  estate  of  the  widow  in  the  homestead 
farm  could  last  for  her  own  life :  this  was,  in  case  of  the  death 
of  her  son  before  be  reached  bis  majority,  and  of  her  surviving 
him  and  continuing  unmarried.  If  they  both  lived  togeth^ 
until  he  became  21,  then  her  estate  would  have  terminated, 
and  the  title  would  have  vested  in  him,  in  fee.  If  ishe  had 
survived  him,  and  be  died  during  bis  minority,  then  she  would 
have  taken  an  estate  for  her  life,  subject  to  be  defeated  upon 
her  marrying  again ;  but  by  her  death  her  estate  must  have 
determined  in  any  event ;  and  as  she  died  while  her  son  was 
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Hving)  the  life  estate,  which  was  to  take  effect  only  in  cafle  of 
her  BtUTivinghim,  never  vested  in  her.  She  had  at  her  death 
the  right  to  the  possession  of  the  lands  until  the  day  when 
her  son  wonld  become  of  age— which  was  in  &ct  a  term  of 
years.  The  daughter  Hannah  Maria  took  no  interest  or  estate 
whatever,  and  therefore  at  the  death  of  the  widow,  on  the  4th 
of  December,  1849,  Coert  Horton  the  younger  acquired  a  per- 
fect title  to  the  homestead  farm.  The  &rm  was  then  under 
lease,  by  whom  made,  or  by  what  authority,  does  not  very 
clearly  appear ;  but  it  reserved  an  annual  rent,  which  did  not 
become  payable  until  the  following  April  The  whole  of  this 
rent  passed  to  the  devisee  Ooert  Horton.  It  was  not  a  case 
for  apportionment,  for  the  provisions  of  the  statute  (1  jS.  S, 
747,  §  22,)  extend  oidy  to  the  case  of  a  demise  by  a  tenant  for 
life ;  and  the  interest  of  the  widow  never  grew  to  be  a  life 
estate.  The  rent  which  became  due  and  was  collected  in 
April,  1850,  belonged  therefore  to  Coert  Horton,  and  must  be 
accounted  for  to  his  administrator. 

The  next  question  arises  upon  the  bequest  of  the  stock  and 
other  personal  property  on  the  farm  to  the  widow,  whidi  is 
expressed  in  these  words :  ^My  will  is  that  all  the  stock  and 
every  thing  remain  on  the  &rm  and  in  fall  possession  of  my 
wife,  until  my  son  Ooert  becomes  of  age/  If  she  wished  the 
&rm  to  be  hired  out,  however,  then  such  part  of  the  stock 
as  she  wished  or  should  select  was  to  be  left  in  her  possession, 
obviously  for  the  same  period.  It  is  contended  that  this  as  a 
bequest  of  the  use  of  things,  qwB  ipacs  consumuntur  usUy 
vested  an  absolute  title  in  the  widow,  the  first  taker,  to  whom 
the  use  was  given.  When  there  is  a  specific  bequest  for  life 
of  chattels,  or  the  use  of  chattels,  which  are  consumed  in  the 
use,  the  better  opinion  would  seem  to  be,  that  a  bequest  over 
is  void ;  and  that  the  person  to  whom  they  are  given  for  life, 
takes  an  absolute  interest.  I  have  not  been  able  to  find  that 
it  has  ever  been  decided  that  a  bequest  of  such  chattels,  or  the 
use  of  them,  for  a  term  less  than  life,  would  have  the  same 
efieet    I  should  be  inclined  to  hold  that  it  did,  where  the 
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time  of  use  would  or  might  be  long  enough  for  the  con- 
sumption and  deBtruction  of  the  property  in  use.  If  that 
were  this  case,  I  should  foUftw  the  analogy  of  the  decisions 
upon  legtuaes  for  life^  and  treat  this  bequest  as  an  absolute 
gift  to  the  widow.  But  the  difficulty  in  the  application  of 
such  a  rule  here  is,  that  this  l^acy  embraced  property  of  a 
different  description,  .as  well  as  the  hay,  grain,  proyisions  and 
other  articles,  of  which  the  use  was  consumption,  all  which 
were  inventoried  to  the  amount  of  $485,  and  delivered  to  the 
widow.  Horses,  cattle,  fanning  tools,  and  all  other  personal 
property  of  every  description,  on  the  farm,  passed  by  this  be- 
•  quest  In  such  a  case,  the  rule  is  well  settled  that  the  whole 
must  be  sold,  and  the  interest  only  can  be  enjoyed  by  the  leg- 
atee for  life  or  a  limited  term.  {Covenhovevi  v.  Shuler,  2 
Paigcy  122.  BandaU  v.  KomeU,  3  Mer,  B.  193.)  It  is  only 
when  there  is  a  specific  bequest  for  the  life  of  the  legatee  of 
articles,  all  of  which  must  be  consumed  in  their  use  or  enjoy- 
ment, that  no  valid  subsequent  interest  can  be  created,  and 
the  first  taker  takes  the  whole.  The  executors  of  the  widow 
must  account  for  the  proceeds  of  the  property  which  she  aoldy 
to  the  amount  of  1^485,  and  which  seems  to  be  the  only  por- 
tion of  the  property  included  in  this  legacy  which  has  not 
been  correctly  accounted  for,  to  the  satis&ction  of  the  execu- 
tors of  her  husband.  She  had  a  right  to  the  income  of  this 
property  or  its  proceeds,  during  her  life,  as  she  died  before 
Coert,  her  son,  became  of  age,  and  her  estate  will  be  liable  for 
the  interest  upon  the  amount  only  fi-om  the  time  of  her  death. 
The  remaining  question  is  of  more  importance — ^perhaps  of 
greater  difficulty.  By  the  fourth  clause  of  the  will,  the  tes- 
tator gives  to  his  daughter  Hannah  Maria,  now  the  wife  of  the 
defendant  Lawrence  C.  Bapalye,  a  farm  known  as  the  Has- 
brook  farm.  This  farm,  at  the  time  of  his  death,  was  subject 
to  a  mortgage  which  he  had  executed  when  he  bought  it,  and 
on  which  there  then  remained  due,  about  $4000.  Had  the 
testator  died,  and  his  will  taken  effect  before  1830,  his  per- 
sonal estate  would  have  been  the  primary  fund  for  the  satis-* 
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frction  of  foch  a  bond  and  mortgage,  and  the  devisee  could 
haye  oompdled  its  payment  by  the  executors.  (3  John.  CK 
Bep.  229.)  Bat  this  role  inis  totally  and  expressly  changed 
by  the  revised  statutes ;  and  the  devisee  of  this  Hasbrook 
turn,  which  is  thus  subject  to  a  mortgage  executed  by  the 
testator,  must  satisfy  that  mortgage  herself,  out  of  her  own 
properly,  without  resorting  to  the  executors  of  the  ancestor, 
unless  there  is  in  this  will  'an  express  direction  that  such 
mortgage  be  otherwise  paid.'  (1  JS.  S.  749,  §  4.)  There  is 
nothing  in  this  will,  which  is  claimed  to  amount  to  any  such 
direction,  except  the  words,  'I  order  my  executors  to  pay  all 
my  just  debts  and  funeral  charges.'  From  the  proof  whidi  < 
was  introduced  of  the  situation  of  the  testator,  and  his  prop- 
erty, and  of  his  oonduct,  it  seems  exceedingly  probable  that 
he  intended  to  pay  off  this  mortgage  during  his  lifetime,  and 
to  leave  tiie  lands  to  his  daughter  disencumbered  of  any  such 
charge.  There  is  also  some  evidence  that  in  contemplatioa 
of  his  death  before  the  whole  of  the  debt  should  become  due, 
or  could  be  extinguished  by  himself,  he  supposed  that  he 
could  make  provision  for  its  payment  without  reference  to  the 
directions  of  his  will,  and  that  these  directions  could  be  car- 
ried out  hy  his  executors.  But  even  the  clearest  proof  of  such 
a  wish  or  instruction,  dehors  the  will,  does  not  amount  to  an 
express  direction  in  the  will  that  his  executors  should  pay  the 
mortgage  out  of  his  personal  estate.  I  did  not  understand 
the  learned  counsel  for  the  defen^nt  Bapalye,  to  contend 
very  confidently  that  the  direction  to  the  executors  to  pay  all 
the  testator's  just  debts,  would  of  itself  unaided  answer  the 
requirements  of  tiie  statute.  But  I  was  strongly  pressed  with 
the  argument  that  in  this  case  the  parol  evidence  might  be 
brought  in  to  construe  the  words  of  the  testator,  and  to  give 
to  them  a  meaning  which,  without  such  evidence,  they  would 
not  have.  I  hav%  given  to  the  subject  careful  consideration, 
vrith  a  strong  desire  to  give  effect,  if  possible,  to  what  I  should 
find  to  be  the  wish  of  the  testator  in  this  piuiicular.  But 
this  a  court  u  not  at  liberty  to  do,  in  viohiti<m  of  those  settled 
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rales  of  oonstraction  which  are  necessary  for  the  security  of 
property,  and  the  certainty  of  the  law ;  still  less  may  we  dis- 
regard an  emphatic  prohibition  of  a  statnte,  and  look  for  the 
intention  of  the  testator  elsewhere  than  where  ^  the  legislature 
have  said  it  mnst  be  expressed,  however  plainly  we  may  think 
we  can  find  it.  It  is  difficult  to  see  what  bearing  parol  evi- 
dence can  have  upon  the  present  case.  There  is  no  doubt  or 
ambiguity  in  the  clause  of  the  will  which  is  said  to  be  an  ex* 
press  direction  for  the  payment  of  this  mortgage.  A  direction 
for  the  payment  of  all  the  testator's  debts,  can  neither  be  made 
broader  nor  more  precise  by  any  proof  of  what  those  debts 
were,  or  of  what  arrangements  the  testator  had  made  to  pay 
them.  The  language  is  dear  and  distinct,  and  its  meaning 
cannot  be  said  to  become  any  plainer  from  the  parol  proof  in 
the  cause.  The  object  of  parol  evidence  in  aid  of  the  con- 
struction of  wills,  and  the  only  purpose  for  which  it  is  admis- 
sible, is  to  determine,  not  what  the  testator  intended  to  have 
written,  but  what  he  has  written ;  not  what  his  intention  prob- 
ably was,  but  what  is  the  intention  expressed  in  his  wilL 
{See  Wigram  on  WiliSy  p.  9.)  As  is  well  observed  by  this 
able  writer,  the  distinction  is  broad  and  palpable  between  evi- 
dence whidi  is  simply  explanatory  of  the  words  of  the  will, 
and  evidence  which  is  applied  to  prove  intention  itself  as  an 
independent  fact  This  distinction  should  especially  be  borne 
in  mind,  when,  as  in  this  case,  the  question  is  not  precisely 
what  intention  the  will  manifests,  but,  whether  the  words  of 
the  will  are,  or  are  not,  an  express  direction,  such  as  the  stat- 
ute requires,  for  the  payment  of  the  mortgage  out  of  the  mort- 
gagor's personal  estate,  before  resorting  to  the  land.  So  £ur 
as  this  depends  upon  the  words  of  the  will,  this  is  not  only  a 
question  of  construction,  and  the  scope  and  meaning  of  lan- 
guage, but  it  is  a  close  and  narrow  question  of  compliance 
with  a  strict  statutory  requirement,  so  that  proof  of  other  acts 
or  declarations  of  the  testator,  even  if  proper,  would  afford  us 
but  little  aid.    The  question  is  not  merely  what  the  testator's 
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intention  was,  but  whether  he  has  declared  that  intention  in 
the  way  which  the  law  requires. 

In  truth  the  question  is  rather  a  question  of  construction 
of  the  statute,  than  of  the  construction  of  the  will.  The 
meaning  of  the  words  of  the  will  is  plain  enough.  And  we 
may  place  ourselves  in  the  testator's  position  by  the  aid  of  the 
eridence  in  the  cause,  so  far  as  to  see  the  condition  6f  his 
property  and  his  fi&mily  at  the  time  of  his  death.  Then  if 
we  reject,  as  I  think  we  are  bound  to  do,  all  evidence  which 
merely  goes  to  prove  his  intention  as  an  independent  &€t,  we 
are  brought  to  the  simple  question,  whether  a  general  direc- 
tion for  the  payment  of  the  testator's  just  debts,  in  the  lan- 
guage of  this  will,  can  be  r^arded  as  that  express  direction, 
to  change  the  statutory  order  of  marshalling  his  assets,  and 
to  throw  the  burden  from  the  land  upon  the  personalty,  whidi 
the  statute  requires. 

It  must  be  observed  that  the  statute  does  not  say  that  a 
devise  shall  be  excepted  from  its  operation  when  the  will 
manifests  a  contnuy  intention  of  the  testator.  In  reversing 
the  existing  order  of  the  application  of  assets  to  the  paym^it 
of  this  class  of  debts,  the  statute  establishes  a  general  rule ; 
and  to  create  an  exception  to  that  rule,  it  requires  a  positive 
and  explicit  direction  in  the  particular  case.  I  think  it  would 
not  be  giving  just  effect  to  the  language  of  the  act,  nor  to  its 
purpose,  to  hold  that  a  general  direction,  that  the  testator's 
just  debts  should  be  paid,  is  what  is  intended  by  an  express 
direction  'that  the  mortgage'  should  be  paid  otherwise  than 
out  of  land,  which  the  devisee  accepts,  charged  with  this  bur- 
den. It  does  not  seem  to  me  that  this  general  direction  that 
the  testator's  debts  should  be  paid,  is  equivalent  to  an  express 
direction  that  his  personal  estate,  and  not  his  lands  devised, 
should  pay  his  mortgages.  He  must  be  presumed  to  have 
known  tiie  law,  and  to  have  known  that  its  order  of  subject- 
ing his  property  to  the  payment  of  such  a  debt  as  this  would 
be  to  cast  it  in  the  first  instance  upon  the  lands  themselves. 
His  direction  for  the  payment  of  his  debts,  must  be  oonstmed 
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as  a  direction  for  their  payment^  in  the  order  and  manner 
which  the  law  prescribes,  and  not  as  any  evidence  of  a  desire 
to  change  its  disposition. 

The  direction  which  must  be  given  to  exonerate  an  estate 
devised,  firom  the  payment  of  mortgages  upon  it,  mnst  be 
specific,  having  at  least  such  distinct  reference  to,  if  not  an 
explicit  and  particular  mention  of,  the  particnlar  land  and  its 
encnmbrance,  as,  without  going  beyond  the  will,  to  famish  ex- 
press authority  to  the  executors  to  pay  the  mortgage  out  of 
funds  which,  otherwise,  the  law  compels  them  to  appropriate 
in  a  different  way. 

Whatever  I  might  think  was  Mr.  Horton's  wish  or  purpose 
as  to  the  mortgage  upon  the  farm  which  he  devised  to  his 
daughter,  I  cannot  find  in  his  will  any  expression  of  a  purpose 
to  have  it  paid  otherwise  than  as  the  statute  direicts.  I  must 
therefore  hold  that  Mrs.  Bapalye,  as  the  devisee  of  this  farm, 
was  bound  to  pay  off  this  mortgage,  and  that  it  is  still  an  out- 
standing encumbrance  upon  the  land. 

An  interlocutory  judgment  or  order  must  be  entered,  de- 
claring the  rights  of  the  parties,  and  referring  it  to  L.  G. 
Dodge,  Esq.,  to  take  and  state  the  accounts.  Upon  the  com- 
ing in  and  confirmation  of  his  report,  final  judgment  will  be 
rendered  accordingly.  All  parties  will  be  allowed  their  costs 
out  of  the  estate." 

A  judgment  was  entered,  at  special  term,  in  accordance 
with  the  above  opinion ;  firom  which  judgment  the  defendants 
appealed. 

J.  Thompaorij  for  the  appellants. 

I 
B.  W.  Bonneyy  for  the  respondent. 

By  the  Court^  Bibdseye,  J.  The  judgment  appealed  firom 
must  be  affirmed,  for  the  reasons  stated  by  the  learned  judge 
at  the  special  term.  I  concur  in  the  views  which  he  has  there 
expressed,  and  am  willing  to  adopt  them  as  the  opinion  of 
this  court 
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But  as  two  rerj  recent  autitorities  were  cited  before  us 
which  were  not  before  him,  it  is  propw  to  refer  briefly  to  them. 
They  are  Waldron  v.  Waldron,  (4  Brac^.  Sur.  B.  114,)  and 
Taylor  ▼.  Wendd,  {id.  324.)  They  both  relate  to  the  third 
and  principal  point  discussed  below,  whether  the  devisee  takes 
the  land  devised,  sabject  to  the  mortgage  upon  it,  ot  relieved 
from  it  by  a  charge  of  the  debt  upon  the  personalty.  As  I 
understand  those  cases,  they  both  sustain  the  views  on  which 
the  judgment  at  special  term  proceeded.  In  Waldron  v. 
Waldron^  the  intent  of  the  testatrix,  upon  the  whole  testa- 
mentary scheme,  was  clearly  to  make  an  equal  division  of  her 
estata  That  design  could  not  be  effectuated,  if  the  statutory 
rule  should  apply.  (1  B.  8.  749,  §  4)  The  wiU  directed 
that  the  executors  should  pay  and  satisfy  all  the  debts  of  the 
testatrix,  '^whether  on  bonds  and  mortgages  heretofore  made 
and  executed  by  me,  or  which  may  be  hereafter  made  and  ex- 
ecuted by  me.''  The  learned  surri^te  held,  very  properly,  in 
my  judgment,  that  this  provision  of  the  will  relieved  the  lands 
and  threw  the  burden  of  the  mortgage  debts  on  the  personal 
estate.  In  Taylor  v.  Wendell,  the  same  learned  jurist  says 
that  the  provision  of  the  statute  above  referred  to,  is  never 
disturbe<{  unless  by  some  clear  and  express  direction  in  the 
wiU.  The  provision  in  that  will  was  that,  ^'aU  ihe  debts  and 
sums  of  money''  which  the  testator  should  owe  at  the  time  of 
his  decease,  were  to  be  paid  by  the  executors.  The  surrogate 
said  this  was  merely  the  usual  direction  as  to  the  payment  of 
debts,  and  showed  no  sign  of  an  intention  to  modify  the  stat- 
utory rule ;  and  he  held  that  the  land  devised  must  bear  its 
own  burden. 

I  agree  with  the  counsel  for  the  appellants,  that  no  particu- 
lar expression  or  form  of  words  is  necessary  to  constitute  sudi 
a  direction  as  the  statute  requires,  that  the  mortgage  be  paid 
ih  some  other  manner  than  by  the  devisee.  Any  provision 
which  clearly  expresses  that  intent  will,  I  think,  be  sufficient. 
But  before  it  can  prevail  against  the  new  rule  of  distribution 
introduced  by  the  statute,  there  must  appear,  from  the  tenns 
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of  the  -will  itself  a  design  to  modify  the  statutory  role ;  to  ap- 
ply to  the  particular  case  in  hand  a  principle  diflTerent  from 
that  which  the  law  has  made  generally  applicable  to  cases 
where  lands  descend,  or  are  devised,  subject  to  a  mortgage. 

That  may  be  done,  by  a  reference  either  to  the  statute,  or 
to  the  mortgage  debt,  to  be  paid  otherwise  than  as  the  stat- 
ute directs.  It  may  perhaps  be  done,  in  other  ways,  and  by 
different  iforms  of  expression.  But  the  expression  which  is  to 
take  the  case  out  of  the  statute  faiust  be  so  dear  and  distinct 
that  it  cannot  be  satisfied  by  i^  payment  of  the  testator's  debts, 
in  the  order  and  manner  which  are  prescribed  by  law. 

The  judgment  appealed  from  must  be  affirmed,  with  costs. 

[EivaB  ^BKBBAL  Tbbk,  December  7, 1867.  S.  B.  Strong,  JSfmott  and  JBirdi- 
ey€f  Justices.] 


Smith  vs.  Wright  and  others,  commissioners  of  highways  of 
the  town  of  Kent. 

As  to  all  bridges  except  those  which  are  over  streams  intersecting  highways, 
the  duty  of  commissioners  of  highways  is  simply  to  give  direetion*  for  their 
reparation.  As  to  those  erected  over  streams,  the  commissioners  are  bonnd 
to  ccNiM  them  to  be  kept  in  repair. 

Where,  in  aa  action  against  commissioners  of  highways,  to  recover  damages  for 
ii\]nrie6  sustained  by  the  plaintiff's  horse,  while  crossing  a  defective  bridge, 
the  complaint  charges  the  defendants  with  having  negligently  permitted 
"  a  certain  bridge  in  said  town,  in  a  public  highway,"  to  be  and  remain  in 
an  unsafe  and  dangerous  condition ;  but  fkils  to  allege  that  the  defendante 
have  omitted  to  give  directions  for  the-reparation  of  such  bridge;  or  to  al- 
lege that  it  was  over  a  stream  intersecting  a  highway,  it  will  be  held  bad, 
on  demurrer. 

The  obligation  of  commissioners  of  highways  to  repair  bridges.  Is  qualified — 
not  absolute.  It  depends  upon  their  being  in  possession  of  the  requisite 
amount  of  public  ftmds  for  that  purpose.  They  cannot  be  required  to  ad- 
vance their  individual  moneys. 

Where  it  appears,  either  Arom  the  complaint  or  proof,  not  only  that  the  com- 
missioners had  not  the  requisite  Amds  in  their  possession  to  enable  them  to 
lUAke  repairs,  but  that  they  were  not  in  fiuilt  for  not  having  obtained  such 
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be  Bainteined  against  tlMm,  for  dinagMCUMd  by 
A  dsfeetiTe  bridge. 

in  the  eomplauit,  of  the  poMeasioo  of  the  requisite  ftmds,  hy  the 
is  necessary.    And.  this  aTennent  most  be  prored. 
A  party  seska  to  leoorer  damages  of  a  pnblic  officer,  for  a  Dsg^eci  to 
petfstB  a  dnty  iaposed  upon  him  by  statute,  the  complaint  should  state 
to  show  a  TiolatioQ  of  the  duty. 


APPEAL  from  an  order  made  at  a  special  tenn,  overral- 
iog  a  demmrer  to  the  complaint  The  complaint  alleged 
that  the  defendants  were,  from  the  Ist  day  of  May,  1854,  and 
fitMD  that  time  until  after  the  Ist  day  of  September  of  said 
year,  commissioners  of  highways  of  the  town  of  Kent,  in  the 
connty  of  Pntnam ;  that  as  snch  commissioners  it  was  their 
duty  to  give  directions  for  the  repairing  of  the  bridges,  and  to 
cause  the  bridges  which  were  in  said  town,  over  streams  inter- 
secting highways,  to  be  kept  in  repair;  and  the  plaintiffi 
aTsned  that  the  highway  labor  of  said  town,  together  with 
the  amoont  of  moneys  to  which  said  commission's  were  iti- 
tied  for  penalties,  forfeiture  commutations  and  fines,  and  the 
aom  of  $250  which  they  were  authorized  to  have  assessed, 
levied  and  collected  on  said  town,  for  the  necessary  improve- 
ment of  the  roads  and  bridges  in  said  town  for  the  year  1854^ 
was  ample  and  sufficient  to  keep  all  of  the  roads  and  bridges 
in  said  town  in  repair,  but  that  the  defendants,  n^lecting 
their  duties  so  as  aforesaid  imposed  upon  them,  did  not  deliver 
to  the  supervisor  of  the  town  of  Kent  a  statement  of  the  im- 
provements necessary  to  be  made  on  the  roads  and  bridges  of 
said  town  together  with  the  probable  expenses  thereof;  and 
the  idaintiff  further  alleged  that  on  the  Istday  of  April,1854^ 
and  from  that  time  until  the  1st  day  of  September  in  said 
year,  a  certain  bridge  on  a  highway  in  said  town  was  so  de- 
fective as  to  be  unsafe  and  unfit  to  be  crossed  by  teams  and 
wagons,  of  all  which  the  defendants  had  notice ;  and  on  the 
30th  day  of  August,  1854,  a  certain  gray  horse  of  the  plaintiff, 
of  the  value  of  $150,  while  crossing  the  said  bridge  as  he  law- 
fully might  in  traveling  a  highway  of  said  town,  fell  through 
and  off  of  the  said  bridge^  by  reason  of  said  isbcta,  and  was 
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thereby  greatly  injured^  damaged^  and  killed  and  rendered  of 
no  value,  to  the  damage  of  the  plaintiff  of  $150.  In  a  seoond 
oonnt,  the  plaintiff  farther  alleged,  that  on  the  30th  day  of 
August,  1854,  the  defendants  were  commissionerB  of  highways 
of  the  town  of  Kent  in  the  county  of  Putnam,  and  that  on 
that  day  a  certain  bridge  in  said  town,  on  a  public  highway  in 
said  town,  was  defective,  unsafe  and  dangerous  to  be  crossed 
hj  horses,  wagons  and  teams,  of  all  which  the  defendants  Had 
notice ;  and  being  such  commissioners  as  aforesaid,  and  having 
due  notice  of  the  unsafe  and  dangerous  condition  of  said  bridge, 
it  was  the  duty  of  the  said  defendants  to  repair  the  same,  but 
that  the  defendants,  not  regarding  their  duty,  negligently 
permitted  the  said  bridge  to  be  and  remain  in  such  unsafe, 
defective  and  dangerous  condition;  whereby  the  plaintiff's 
horse  of  the  value  of  $150,  while  crossing  the  said  bridge  in 
traveling  on  the  public  highway,  was  lamed,  wounded,  and 
rendered  of  no  value  and  became  sick,  diseased,  and  in  conse- 
quence whereof  said  horse  died,  to  the  plaintiff's  damage  of 
$150,  for  which  sum  he  claimed  judgment. 

To  this  complaint  the  defendants  demurred,  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

After  argument  at  special  term,  judgment  was  given  for  the 
plaintiff,  upon  the  demurrer,  with  liberty  to  the  defendants  to 
withdraw  the  same,  and  answer  the  complaint,  on  payment 
of  costs. 

G.  Oa  Nuuy  for  the  appellants.  I.  The  first  count  in  the 
complaint  is  predicated  upon  the  negligence  of  the  defendants 
as  commissioners  of  highways,  in  not  delivering  to  the  super- 
visor of  their  town  a  statement  of  the  improvements  necessary 
to  be  made  on  the  roads  and  bridges  in  said  town  together  with 
the  probable  expenses  thereof.  It  is  next  allied  that  the 
plaintiff's  horse,  by  reason  of  a  defect  in  a  certain  bridge  in  said 
town,  was  injured  or  killed ;  but  there  is  no  allegation  that 
fi^ch  injury  to  the  horse  was  the  consequence  of  the  defend- 
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mti'  neglect  K  each  allegations  ware  not  material,  theoonnt 
11  atill  inmsfficieni.  It  assumes  that  the  saperviaor  of  the  town 
and  the  board  of  supervisors  of  the  oouutjr  would  severally 
bave  done  their  duty,  and  would  have  raised  the  necessary 
money  for  repaira,  if  the  commissioners  had  delivered  ih^ 
statement  mentioned.  No  action  can  lie  upon  sucli  assump- 
tion. No  action  on  the  case  will  lie  where  a  casually  or  con- 
tingency intervenes  between  the  alleged  cause  and  ootisequeuce, 
tiiat  might  divide  or  change  the  liability.  The  damages  are 
too  remote  from  the  immediate  act  complained  o^  to  furnish 
a  cause  of  action  against  the  commissioners.  (Sedgwick  on 
Damages,  66.)  In  the  second  count  it  is  not  averred  that  the 
commissioners  had  any  funds  with  which  to  repair  the  bridge 
in  question.  All  the  cases  agree  that  commissioners  of 
highways  in  such  instances  are  not  even  liable  to  indictment, 
or  subject  to  mandamus.  (People  v.  Commissioners  of  Hitd- 
Sony  7  Wend.  477.  Barker  v.  Loomis,  6  EiU,  463.  People 
y.AdsU,  2  id.  619.) 

U.  Commissioners  of  highways  are  in  no  case  liable,  in  a 
civil  action  for  damages  to  persons  or  property,  resulting  from 
the  n^lect  to  repair  roads  or  bridges.  A  mere  quasi  coiporar 
tion,  like  commissionerB  of  highways,  having  no  franchises  or 
privileges  of  a  compensatory  character  or  of  private  emolu- 
ment, no  powers  coupled  with  a  proprietary  interest  to  them 
as  such  corporation  to  tiie  exclusion  of  the  public,  and  charged 
with  duties  purely  of  a  public  concern,  and  having  no  individ- 
uality except  in  the  performance  of  such  duties,  is  not  liable  in 
a  civil  action,  in  damages,  for  acts  of  misfeasance  or  non-fea- 
fance.  {BartUU  v.  Orozier,  17  John.  451.  Morey  v.  Town 
of  Neufaney  8  Barh.  645.  Riddle  v.  Fropridors  Ac  on  Mer^ 
rimac  river,  7  Mass.  B.  169.  Bussell  v.  Men  of  Devon,  2T.R 
667.  Mofoer  v.  Leicester,  9  Mass.  B.  247.  Bailey  v.  Mayor 
of  New  York,  3  SiU,  531.  Hetdy  v.  Mayor  and  Burgess.  <f 
Lyme,  5Bing.  91;  8.  C.  3  Bam.  A  Aid  77;  B.  C.  1  Bu^. 
^.0.222.  Mayor  of  New  Torkv.Fw9e,^HiU,6VI.  Hut- 
son  ▼.  Mayor  of  New  York,  5  Sandf.  296,  305.) 


ORASOX-mLY,  im.  ^25 


Smith  V.  Wrighti 


in.  The  Btatate  makmg  it  the  duty  of  eommisBicmera  of 
highways  to  repair  roads  and  bridges  in  their  towns  does  not 
impose  npon  them  that  kind  of  duty  a  neglect  of  which  would 
render  them  liable  ia  a  civil  action  for  damages.  Bat  where 
the  legislature  has  made  any  grants  of  benefits  or  franchises, 
and  in  the  same  act  imposed  certain  public  duties,  and  the  grant 
has  been  accepted,  the  public  may  enforce  the  performance  of 
those  duties  by  indictment,  and  individuals  peculiarly  injured 
have  their  remedy  by  action.  (Baron  Parkas  opinion  in  Sen- 
ley  y.  Mayor  of  Lyme^  supra.  Mayor  of  New  York  v.  Fwrte^ 
wpra.)  In  all  such  cases  the  duty  imposed  is  the  condition 
of  the  grant;  when  one  is  accepted,  the  other  is  roluntarily 
undertaken.  No  such  duty  is  imposed  upon  highway  commis- 
sioners. It  is  a  simple  mandate  of  the  legisUtture,  directed  to 
that  dass  of  officers  for  the  purpose  of  indicating  their  especial 
fdnctions.  Commissioners,  when  elected  by  the  people,  do 
not  Qven  txccept  of  their  offices  voluwtarUy.  They  are  com- 
pelled to  discharge  the  prescribed  duties  under  ^penaUy. 

IV.  Every  corporation  which  has  been  held  liable  in  an  ao* 
tion  at  law  for  damages,  to  individuals  especially  injured, 
whether  it  has  been  the  state,  a  munidpal  corporation,  or  a 
private  company,  has  been  made  liable  on  the  ground  of  its 
private  corporate  character,  and  in  respect  to  such  liabUily 
has  been  viewed  and  treated  the  same  as  an  individual 
Contract  express  or  implied,  or  the  obligation  of  duty  relating 
to  or  growing  out  of  such  contract,  underlies  every  liability  of 
corporations.  {Lloyd  r.  Mayor  dc.  of  New  York,  1  Sddeny 
369.  Mayor  of  Albany  v.  OunUff^  2  Oomst.  165.  Mayor  of 
New  York  v.  Furze^  3  JSKK,  312.  Bailey  v.  Mayor  of  New 
YorkyId6Z\.  'U.  8.  Bank  v.  Planter^  Bank,  9  Wheat.  904l 
Sutaon  V.  Mayor  of  New  York,  5  Sandf  296.  Wihon  r. 
Mayor  of  New  York,  1  Denio,  600.) 

y.  The  statute  making  it  the  duty  of  commissioners  of 
highways  to  repair  bridges  is  a  general  one,  and  only  design- 
nates  certain  duties  to  that  dass  of  officers  in  the  general  di^ 
vision  of  duties  and  respcmsibilities  whidi  the  public  interests 
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impose.  The  repairs  are  within  the  diecretioii  of  the  oommia- 
lioiierBy  not  only  as  to  the  amoant  of  money  to  be  expended, 
bat  as  to  the  particular  bridges  to  be  repaired.  No  officer  can 
be  liaUe  for  bad  judgment  or  indiscretion  in  the  performance 
of  a  duty  like  this,  which  is  judicial  in  its  nature.  (WiUat^ 
▼.  Mayor  of  N.  Ycrhj  supra.)  When  any  class  of  officers  is 
especially  charged  by  any  special  enactment,  or  order  of  a  su- 
perior power,  to  do  a  particular  duty,  to  repair  a  partumlar 
bridge,  or  to  expend  in  a  certain  way  a  particular  sum  of 
money,  then  it  is  possible  that  the  duty  to  do  is  poemptory, 
and  penal  consequences  will  attach  in  case  of  neglect 

O.  Deany  for  the  respondent  L  This  being  a  general  de- 
murrer, the  court  will  disregard  all  formal  deficiencies  of  the 
complaint    (Cbde,  §  145.) 

IL  The  ayerments  of  the  complaint  are  sufficient  to  sustain 
either  an  indictment  or  an  action.  1.  That  defendants  were 
commissioners.  %  Duty  to  repair.  3.  That  they  had,  or 
might  haye  had  neoessary  funds  for  repaurs.  4  N^lect  of  du- 
ty. 5.  Bridge  out  of  repair  from  April  to  September,  with 
defendants'  knowledge.  6.  Injury  to  plaintiff  in  consequence 
of  said  n^ligenoe.  These  facts  thus  stated,  raise  the  question, 
whether  conmtissioners  of  highways  are  liable  to  a  {Hrivate  per- 
son who  is  injured  by  their  neglect  of  duty.  The  plaintiff 
holds  the  affirmative  of  this  question.  On  principle,  inde- 
pendent of  any  direct  judicial  decision,  or  the  dicta  of  a  judge, 
there  can  be  no  doubt  of  the  right  to  maintain  the  actioiL 
(2  CofMi.  179)  per  Strong,  J.)  The  declaration  asserts  that 
it  was  the  duty  of  the  defendants  so  to  construct  the  bridge  that 
it  might  be  crossed  without  danger.  If  so,  that  would  autho- 
rise a  suit  by  any  one  to  whom  they  owed  such  duty,  and  who 
had  suffered  by  reason  of  its  non-performance.  Mayor  of  N. 
York  ▼.  Furze,  (3  SiUy  617,)  is  an  authority  directly  in  point 
The  duty  is  averred.  The  court  on  the  demurrer  will  not  hh- 
quire  into  the  law  to  see  whether  the  duty  is  actually  imposed 
upon  defendants.    But  if  it  wiU,  the  statute  imposes  the  intj. 
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(1  B.  8. 501, 2,  §1,  sub.  1,  4)  Poracorrect  Biunmaryof  the 
laws,  see  2  J^emaf^,  58.  These  commissionerB  had  the  ftrnds^ 
or  might  have  had.  The  complaiQt  states  that  $250,  with  the 
highwaylahor,  was  sufficient.  That  theyn^lected  to  deliver  the 
statement  &c.  required  by  1  B.  S.  502,  §  4.  {AchU  v.  Bradtfj 
4  fKH,  630.  Barker  v.  LoomiSy  6  id.  463.  People  v.  Adsti, 
2  id.  619.)  The  case  in  15  Barb.  427  does  not  conflict  with 
these  cases.  8  Barb.  645  does  not.  The  remarks  of  Selden, 
J.  are  obiter.  The  case  of  Handy  v.  Mayor  and  Burgeaaea 
of  Lyme  Begis,  (5  Bing.  91,  cited  in  2  Com.  173,)  is  a  case 
which  went  through  all  the  courts,  and  establishes  the  true  rule. 
III.  The  whole  question  has  been  decided,  so  far  as  it  is 
raised  by  this  demurrer.  (HtUson  and  voife  v.  Mayor  of  New 
Torky  5  Sand.  289.)  That  case  has  been  affirmed  in  the  court 
of  appeals,  (5  Sdd.  163.)  The  demurrer  in  this  case  admits 
the  duty,  the  possession  of  the  means,  and  the  omission  to 
perform.  The  learned  judge  who  decided  this  case,  overruled 
the  demurrer,  upon  the  decision  of  the  case  of  Hutson  v.  2%e 
Mayor  do.  of  New  York,  and  his  decision  should  be  affinned. 

By  the  Oowrty  S.  B.  Steong,  J.  The  statute  provides  that 
!t  shall  be  the  duty  of  the  commissioners  of  highways  to  give 
directions  for  the' repairing  of  the  roads  and  bridges  within 
thdr  respective  towns,  and  to  cause  the  highways  and  the 
bridges  which  are  or  may  be  erected  over  streams  intersecting 
highways,  to  be  kept  in  repair.  (1  B.  S.  502.)  The  duties 
are  imposed  in  separate  subdivisions  (1  and  4)  of  the  first  sec- 
tion, and  it  would  seem  from  that  and  their  relative  position, 
that  the  latter  is  variant  from,  or  additional  to,  the  fonner. 
The  complaint  does  not  allege  that  the  defendants  had  omit- 
ted to  give  directions  for  the  reparation  of  the  defective  bridge 
upon  which  the  plaintiff's  horse  was  injured.  They  are  charged 
in  the  second  count,  with  having  negligently  permitted  ''a  cer- 
tain bridge  in  said  town  in  a  public  highway''  to  be  and  re- 
main in  an  unsafe,  defective  and  dangerous  condition ;  which 
is  equivalent  to  an  averment  that  they  had  fiiiled  to  cause  it 
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to  be  kept  in  repair.  It  is  averred  in  the  first  oonnt  that  it 
WB^  iheur  duty  to  cause  the  bridges  whieb  were  in  the  towi^ 
orer  Btreanui  intersecting  bighways^  to  be  kept  in  repair^  and 
tbat  a  tertain  bridge  on  a  highway  in  said  town  (being  the 
bridge  in  question)  was  so  defective  as  to  be  unsafe  and  unfit 
tp  be  crossed ;  and  that  the  defects  were  known  to  the  defend- 
ants.  When  a  complaint  is  made  against  a  public  officer,  of 
a  n^ect  to  perfonn  a  duty  imposed  upon  him  by  statute,  llie 
neglect  should  be  clearly  and  distinctly  stated.  There  is  an 
omission  in  the  description  of  the  bridge,  in  this  case,  wbicb 
is  material  and  would,  without  an  amendment,  preclude  a  re- 
^very.  It  is  not  stated  that  it  is  over  a  stream  intersecting 
a  highway*  It  is  said  to  be  on  a  highway,  but  it  may  have 
been  over  a  pond,  or.a  ravine.  As  to  all  bridges  except  those 
which  are  over  streams,  the  duty  of  the  commissioners  was 
simply  to  give  directions  for  their  reparation ;  and  the  d^end- 
ants  are  not  accused  of  a  neglect  of  that  duty. 

But,  independentiy  of  the  omission  to  which  I  have  alluded, 
and  which  might,  no  doubt,  be  cured  by  an  amendment,  theie 
is  a  more  serious,  and  in  my  opinion  an  insurmountable,  ob- 
stacle to  the  plaintiff's  recovery.  The  defendants'  obligation 
to  repair  any  bridge  was  qualified,  not  absolute.  It  was  truly 
ranarked  by  Chief  Justice  Nelson,  in  the  case  of  The  People 
V.  The  Commimofiera  of  Highways  of  Htulson,  (7  Wend. 
477,)  that  ^'ihe  statute  whicb  makes  it  their  duty  to  keep  the 
lughways  and  bridges  in  repair  did  not  intend  to  extend  that 
duty  beyond  their  means."  And  the  learned  justice  who  de- 
cided this  case  at  .special  term,  cited  with  approbation  the 
case  of  T%e  FeqpU  v.  Adaity  (2  SiUy  619,)  where  it  was  de- 
cided that  the  existence  of  the  funds  or  other  specific  means 
was  a  condition  precedent  to  the  obligation  of  commissioners 
of  highways  to  repair  bridges;  and  the  case  of  Barker  v. 
LoomiSj  (6  Silly  463,)  where  it  was  held  that  commissioners 
of  highways  were  not  bound  to  build  or  repair  bridges  until 
the  necessary  fbnds  were  provided  for  that  purpose.  By  their 
^li^eans  I  understand  the  funds  iu  their  possession— not  tbose 
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wliicli  ihey  miglit  obtain  at  a  Aitnre  period.  Tliey  cannot, 
and  shonid  not,  be  required  to  advance  tiieir  individnal  mo- 
neys for  public  purposes.  Their  duties  which  the  law  coni'^ 
pels  them  to  perform  are  onerous  enough  without  that.  If 
our  public  officers  would  only  fidthfully  apply  what  they  actu- 
ally receive,  the  people  would  have  no  cause  to  complain. 
Although  that  is  a  consummation  devouliy  to  be  wished,  it 
is  not  always  attainable.  The  pleader  in  this  case  seems  t^ 
have  been  aware  that  the  defendants  could  not  be  required  t^ 
go  beyond  their  official  means,  and  he  therefore  avers,  in  his 
first  count,  that  they  had,  or  were  entitiied  to,  or  could  hate 
had,  but  for  their  negligence,  sufficient  resources  to  keep  all 
the  roads  and  bridges  in  their  town  in  repair.  These  are  said 
to  be  "the  highway  labor  of  said  town;"  "the  amount  of 
moneys  to  which  the  commissioners  were  entitled  for  penal- 
ties, forfeitures,  commutations  and  fines ;"  aod  ihe  sum  of 
$250  "which  they  were  authorized  to  have  assessed,  levied 
and  collected  on  said  town  for  the  necessary  improvement  of 
the  roads  and  bridges  in  the  said  town  for  the  year''  in  which 
the  accident  complained  of  happened.  The  commissionera 
had  no  power  to  apply  the  highway  labor  of  the  town,  but 
only  of  the  district  in  which  the  highway  was  located.  It  is 
provided  in  the  32d  section  of  the  act  in  relation  to  h^hways,^ 
(1  B,  S.  fi08,)  that  no  person,  being  a  resident  of  the  towfi, 
shall  be  required  to  work  on  any  highway  other  than  in  thiei 
district  where  he  resides;  unless  he  shall  elect  to  work  in 
some  district  where  he  has  any  land.  There  may  have  been 
assessed  in  the  same  dishict  highway  labor  sufficient,  with  the 
other  means  indicated,  to  have  kept  all  the  highways  and 
bridges  in  repair,  and  yet  there  might  have  been  a  deficiency 
in  the  district  where  the  bridge  was  to  be  repaired.  The  com- 
missioners could  only  call  into  requisition  the  labor  of  that 
district,  which  might  have  been  wholly  inadequate.  Then  sB 
to  the  "penalties,  forfeitures,  commutations  and  fines,*'  it  id 
not  averred  that  they  had  been  actually  received,  or  were  col- 
lectable.    From  the  allegation  that  the  defendants  were 
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''entitled"  to  them^  it  is  inferable  that  they  had  not  been, 
collected.  If  they  had  been  simply  incaned  or  imposed,  they 
were  a  moet  unreliable  resotLroe,  and  certainly  not  sufficient  to 
impose  a  positive  and  onerous  duty.  The  remaining  specified 
fund  was  the  ^50  which  the  commissioners  were  authorized 
to  have  assessed  for  the  necessary  improvem^it  of  the  roads 
and  bridges  in  their  town.  It  is  evident  that  no  assessment 
had  been  made,  as  the  defendants  are  charged  with  neglect  in 
not  having  delivered  to  the  supervisor  of  the  town  a  statement 
of  the  improvement  necessary  to  be  made,  which  was  a  requi- 
site preliminary  to  the  imposition  of  the  tax.  The  all^ationa 
in  the  complaint  show,  however,  that  there  was  not  only 
no  neglect  in  this  particular,  but  that  it  was  absolutely  im- 
possible for  the  defendants  to  obtain  the  money,  from  their 
election  up  to  the  time  of  the  accident.  It  is.  averred  that 
they  were  commissioners  from  the  1st  of  May  to  the  1st  of 
September,  1854,  and  that  the  accident  occurred  on  the  30th 
of  August,  in  that  jear.  Now  there  could  not  be  any  assess- 
ment for  bridges  until  the  supervisors  had  their  annaal  meet- 
ing, which  was  on  the  first  Tuesday  next  after  the  general 
election  in  November  of  that  year.  (1  B.  S.  366,  §  3,  sub.  3.) 
Until  then  there  could  not  have  been  any  efficient  action  in 
imposing  the  tax,  and  of  course  there  was  no  negligence  in 
not  delivering  the  preliminary  statement  to  the  supervisor  of 
the  town  by  the  30th  of  August,  when  the  accident  happened. 
It  would  therefore  seem,  not  only  that  the  defendants  had  not 
the  requisite  funds  in  their  possession,  but  that  they  were  not 
in  £uilt  for  not  having  obtained  them. 

In  the  case  of  Hntson  and  ivife  v.  The  Mayor  &c.  of  New 
Torky  (5  Sanc{f.  289,  €0rmed  by  Court  qf  Appeals,  5  SeUL 
163,)  the  plaintiff  recovered  for  the  breach  of  an  absolute  and 
unconditional  duty  of  the  defendants  to  repair  their  streets ; 
but  the  learned  judge  who  gave  the  opinion  of  the  court  re- 
fers, certainly  without  disapprobation,  to  cases  in  which  it  had 
been  held  that  public  officers  were  not  liable  for  omissions  to 
keep  hij^ways  in  repair  '^where  the  powers  have  been  so  lim- 
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itedy  to  aooompliflh  the  object,  that  the  court  have  oonndered 
their  dntj  resting  in  too  much  doubt  to  render  them  liaUe ; 
or  that  the  duty  was  not  imposed  at  all,  by  an  omission  to 
give  them  the  means  necessary  to  accomplish  the  object." 

It  is  dear  that  there  is  no  sufficient  all^ation,  in  the  first 
count,  that  the  defendants  had  the  requisite  fimds  to  repair 
the  bridge;  nor  is  there  in  the  second  count  any  averment 
that  they  had  any  funds  whatever. 

The  only  remaining  question  is,  whether  an  averment  of  the 
possession  of  the  requisite  funds  was  necessaiy.  I  have  al- 
ready alluded  to  the  rule  that  where  a  party  seeks  to  recover 
damages  of  one  for  a  breach  of  official  duty,  he  must  state 
enough  to  show  a  violation  of  sudi  duty.  That  rule  is  ap- 
plied by  Chancellor  Kent  in  the  case  of  BartteU  v.  Crozter, 
before  the  court  for  the  correction  of  errors,  (17  John.  457,) 
in  dear  and  fordble  terms.  That  was  an  action  against  an 
overseer  of  highways,  for  damages  caused  by  his  not  repairing 
a  bridge.  The  dedaration  did  not  allege  that  the  defendant 
had  the  necessary  funds.  The  chancellor  said  the  obligation 
of  the  defendant,  if  any,  ^^  arose  from  the  means  which  he  had 
in  his  power  and  from  which  alone  the  law  deduced  his  duty. 
But  the  dedaration  does  not  state  the  means,  and  therefore 
it  lays  no  foundation  for  the  duty.  ^  This  objection  strikes  me 
as  &tal.  Nor  will  it  be  sufficient  to  say  that  the  &cts  cre- 
ating his  duty  must  have  been  shown  on  the  trial,  and 
that  we  are  now,  after  verdict,  to  presume  so.  The  court 
are  never  to  presume  a  cause  of  action^  even  after  verdict, 
when  none  appears.''  It  is  a  good  rtde  that  whatever  is  es- 
sential to  sustain  the  action  should  be  averred  in  the  com- 
plaint. The  reasons  are  too  palpable  to  require  any  specifica- 
tion. Now  it  would  not  be  enough  for  the  plaintiff,  in  order 
to  sustain  his  action  in  this  case,  to  prove  that  the  defendants 
were  the  commissioners  of  highways  of  their  town ;  that  the 
bridge  was  out  of  repair,  and  known  to  them  to  be  so ;  that  they 
had  not  repaired  it,  and  that  the  plaintiff's  horse  had  fiJlen 
through  it^  and  been  thereby  greatly  injured.    He  must  have 
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gone  ftiriher,  and  Bhoim  that  ihey  had  the  requisite  puUio 
fimda;  and  if  he  had  fiuled  to  do  bo  he  would  have  JBuled  in 
his  rait 

I  am  satisfied  that  the  learned  judge  who  decided  this  case, 
at  the  special  tenn,  erred,  and  that  his  judgment  should  be 
reyened  with  costs,  and  a  judgment  rendered  for  the  defend* 
ant,  upon  the  demurrer.  The  plaintiff  should  be  at  liberty  to 
amend  his  complaint  within  twenty  days,  upon  the  payment 
of  the  ooets  of  the  demurrer  and  the  appeal 

[Obavob  CtenBAL  Tntx,  July  1, 1867.  8,  B.  Shrong^  BMte^  and  SmaU, 
JiHtieM.] 
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A  psity  may,  in  a  proper  case,  combine  aereral  motions  in  one,  and  ask  to 
have  Tarioos  defects  remedied  on  a  single  application.  Thns  a  plaxntiiT 
may,  upon  the  saaie  motion,  move  to  strike  o«t  sham  and  inqmtinent  mat- 
ter from  the  answer,  and  for  JndgmeDt  on  the  expurgated  answer  as  frivo- 

lOQS. 

What  statements  in  an  answer  will  be  strack  out  as  sham,  or  irrelevant;  and 
what  defisnses  wQl  be  orermled  as  frirolons. 

A  party  who  has  exeonted  a  bond  as  surety  for  a  bank,  and  thus  admitted  its 
existence  and  ooTenanted  for  its  frdthftil  performanoe  of  its  oontract^  is 
estopped  from  denying  its  existence,  when  sued  npon  the  bond. 

And  where  the  principal  does  not  take  the  objection,  the  surety  is  also  estop- 
ped from  denying  his  liability,  after  the  principal  has  recelTed  the  money 
of  another,  and  the  sorety  has  covenanted  for  its  payment  to  the  owner. 

The  canal  board  has  power,  H  $emn$,  to  select  the  institotion  of  an  indiTidoal 
banker,  as  a  place  of  deposit  for  canal  tolls. 


M 


OTION  for  judgment  for  the  plaintiff  on  account  of  the 
answer  being  sham  and  frivolous. 


Ljfman  Tremain,  attorney  general,  for  the  plaintifla 

A.  J.  Parker,  for  the  defendants. 

HoGSBOOx,  J.    The  language  of  the  cod^,  (sec  162,)  is 
without  qualification  that  ''sham  and  inelevant  answas  and 
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defenfles  may  be  stricken  out  on  motion.''  It  does  not  there- 
finre  seem  proper  to  limit  its  application  to  answers  and  de- 
fenses setting  up  new  matter.  Nor  would  this  accomplish  the 
ohject  doubtiless  intended  bj  the  legislature,  to  wit :  ^  to  uproot 
defenses  not  resting  on  truth  and  good  faith.  Improper  de- 
lays and  contrivances  to  defeat  justice  may  be  as  effectually 
carried  out  through  the  agency  of  pleadings  containing  mere 
denials  of  the  plaintiffs' allegations  as  by  those  setting  up  affirm- 
ative defenses.  The  later  decisions  sustain  this  construction 
of  the  statute,  and  I  am  disposed  to  adopt  it.  (GorMin  v. 
Vandervoorty  7  How.  Ft.  Bep.  483.  Ostrom  ▼.  Bixby^  9  id. 
57..  BHlea  v.  Cometocky  9  id.  48.  Otxtlin  v.  OurUery  1  DucTj 
265.  Manufiictu/rersf  BaTik  of  Bocheeter  v.  Hitchcocky  14 
Eow.  406.) 

This  power  should,  it  is  true,  be  cautiously  exercised,  for  it 
disposes  of  the  defendants'  pleading  in  a  very  summary  way, 
and  may  do  him  injustice,  as  it  strikes  his  defense  from  the 
record.  And  yet  if  the  answer,  alleged  to  be  sham,  contain  as 
it  may,  matter  which  if  true  would  constitute  a  defense  to  the 
action,  he  may  obtain  redress  on  appeal  to  the  general  term, 
or  failing  there,  to  the  court  of  appeals.  (Oodey  §  349, 11.) 
If  the  answer  does  not  involve  the  merits  of  the  action,  or 
affect  a  substantial  right,  it  ought  not  to  be  permitted  to 
stand.  The  policy  oi  the  code  is  to  bring  pleadings  to  the 
test  of  truth  and  substance.  Hence  sham  and  irrelevant  de- 
fenses may  be  stricken  out  on  motion.  (§  152.)  Frivolous 
defenses  may  be  overruled  and  judgment  given  in  a  summary 
way.  (§  247.)  Irrelevant  and  redundant  matter  may  be  ex- 
purgated and  indefinite  and  uncertain  allegations  may  be  com- 
pulsorily  amended.  (§  160.)  The  object  of  all  this  is  to 
present,  for  judicial  examination  simply  the  true  and  substan- 
tial issues  between  the  parties.  Nor  do  I  see  why,  in  a  proper 
case,  these  several  motions  may  not  be  combined  in  one,  and 
the  several  defects  remedied  on  a  single  application.  There 
may  be  doubts  under  which  section  relief  should  be  afforded, 
and  so  long  as  the  nature  and  object  of  the  motion  are  dis- 
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tincily  stated,  it  may  contribute  to  economy  and  ezpeditioa 
to  connect  together  these  various  applications  for  relie£  The 
party  applying  must  take  the  hazard  of  having  his  motion  de- 
nied, if  he  asks  what  ought  not  to  be  granted,  and  of  being 
possibly  subjected  to  costs  if  he  asks  too  much.  With  these 
restrictions  the  practice  is  not  censurable. 

In  the  present  case  the  motion  asks  for  two  kinds  of  rdie^ 
viz :  to  strike  out  sham  and  irrelevant  matters,  and  for  judg- 
ment on  the  expurgated  answer  as  frivolous.  The  action  is 
to  recover  of  the  defendants,  as  sureties  of  the  Chemung 
County  Bank,  moneys  deposited  in  that  bank  for  canal  tolls. 
The  answer  sets  up  matter  both  in  denial^ and  avoidancei 
That  in  denial  of  the  plaintifi'  allegations  is  claimed  to  be 
sham  and  irrelevant ;  and  that  in  avoidance  is  claimed  to  be 
firivolous.  It  will  be  necessary  to  examine  it  in  detail.  Both 
the  complaint  and  answer  are  verified ;  but  it  is  to  be  observed 
in  the  first  place  that  every  all^ation  in  the  complaint  is 
made  upon  actual  knowledge,  and  every  all^ation  of  denial 
in  the  answer,  with  a  single  exception  as  to  the  delivery  of 
the  bond,  is  upon  information  and  belief  In  this  form  the 
defendants  deny  the  designation  of  the  bank  to  receive  canal 
tolls,  but  it  is  recited  in  and  admitted  by  the  bond  itself,  and 
that  is  sufficient  They  deny  that  they  delivered  the  bond  to 
the  plaintiffs  otherwise  than  by  leaving  it  with  their  prind- 
pal,  Mr.  Hastings.  It  should,  I  think,  be  inferred  that  this  was 
for  the  purpose  of  being  delivered  to  the  plaintifib.  But  aside 
from  this,  they  expressly  admit  that  they  executed  the  bond ; 
and  in  another  place  that  they  made  the  bond ;  and  in  still 
another  that  the  plaintifis  took  from  them  the  bond.  I  think 
they  have  fairly  nullified  thdr  own  denial.  They  deny  that 
it  was  executed  or  delivered  in  pursuance  of  any  statute ;  but 
this  is  merely  a  denial  of  a  legal  conclusion.  They  deny  that 
the  bank  has  not  rendered  an  account  of  all  the  moneys  de- 
posited therewith,  but  the  breach  counted  on  is  that  the  bank 
has  not  accounted /or  and  paid  over  all  the  moneys  deposited 
therewith ;  and  they  admit  that  the  bank  has  not  paid  over 
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all  the  toll  moneys  deposited  in  the  bank^  which  is  sufficient 
to  entitle  the  plaintiff  to  recover ;  and  the  other  all^ation 
may  be  rejected  as  immaterial.  I  am  inclined  also  to  think 
that  the  averment  in  the  complaint  being  absolute  and  une- 
qnivocal,  and  supported  by  an  oath  of  positive  knowledge ; 
and  that  in  the  answer  beiag  merely  on  information  sufficient 
to  form  a  belief,  the  defendants  were  bound  on  a  notice  of 
motion  to  set  aside  the  answer  as  sham,  to  support  it  by  the 
oath  of  a  party  having  knowledge.  Indeed  it  may  be  ques* 
tioned  whether  this  is  not  one  of  those  cases  where  the  defend^- 
ants  were  bound  to  seek  for  knowledge  and  learn  the  facts,  if 
they  wished  to  interpose  a  defense.  {Hance  v.  Rwrnming^  1 
Code  B.  N.  8.  204.  2  U.  D.  Smith's  Bep.  48.  Chapman  v. 
Palmer,  12  How.  38.  FaUa  v.  Hicka,  id.  163.)  But  I 
do  not  put  the  decision  on  that  ground,  as  I  have  not  made 
up  my  mind  to  what  precise  extent  sUch  a  rule  should  be  ap- 
plied. It  is  further  to  be  observed  that  this  particular  denial 
is  simply  of  information  (and  not  also  of  knowledge)  sufficient 
to  form  a  belief,  and  is  probably  defective  on  that  ground. 
{EdimrdsY.  Lenty^  H0W.2&.  (7oc26,  §  149.)  The  defendants 
further  deny  that  they  have  become  liable  to  the  plaintifiEs  for 
the  moneys  deposited,  but  this  is  not  an  issuable  all^ation. 
The  same  remark  applies  to  the  denial  of  the  defendants'  lia- 
bility in  another  part  of  the  answer,  and  also  to  the  denial  of 
the  accruing  of  any  cause  of  action. 

They  deny  in  the  same  way  that  the  sum  of  money  claimed, 
or  any  sum  whatever,  is  due  to  the  plainti£b,  and  I  should  re- 
gard this  as  presentmg  a  substantial  issue,  were  it  not  reason- 
ably obvious  that  it  was  intended  as  a  mere  denial  of  their 
legal  liability.  If  intended  otherwise  it  is  only  a  denial  on  in- 
formation and  belief.  And  in  a  case  where  it  is  at  least  doubt- 
ful whether  they  must  not  be  supposed  to  possess  or  were  not 
bound  to  acquire  positive  knowledge,  (see  cases  before  cited,) 
and  in  a  case  too,  where  the  verified  allegation  in  the  com- 
plaint is  made  on  actual  knowledge  and  supported  by  a  posi- 
tive affidavit,  served  with  the  notice  of  motion,  and  not  met 
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bjr  any  oonnter  affidavit  on  the  part  of  the  defense,  trnder  m6k 
dromnstanoeB,  I  think  I  most  r^ard  the  answer  as  sham. 
The  defendants  further  deny  that  the  bank  has  refused  or  ne^ 
lected  to  answer  upon  sight  the  drafts  of  the  treasurer.  This 
is  relied  upon  with  some  eonfidenoe  as  constituting  an  issuar 
ble  fact  on  which  the  defendants  have  a  right  to  a  trial,  but 
it  is  not  one  of  the  facts  actually  alleged  in  Ihe  oomphunt  as 
a  cause  of  actioa  Nor  do  I  think  it  is  necessarily  so  in  l^al 
effect,  as  the  treasurer  was  not  bound  to  demand  payment  by 
sight  drafts,  and  may  also  have  relied  for  a  recovery  upon  mo- 
neys deposited  in  the  bank  at  the  date  of  the  bond.  I  think 
the  defisndants  should  at  least  have  accompanied  this  allegsn 
tion  with  one  that  the  plaintifb'  cause  of  action  was  founded 
at  least  in  part,  upon  the  allied  n^lect  or  refusal  of  the 
bank  to  pay  the  sight  drafts  of  the  treasurer.  The  omission 
of  this  allegation  makes  the  other,  I  think,  immaterial  or 
irrelevant  Besides,  the  plaintiffi'  aUegations  are  also  in  this 
particular  supported  by  the  positive  oath  of  actual  knowledge 
appended  to  the  complaint,  and  a  positive  affidavit  aocomr 
panying  the  notice  of  motion,  of  the  banFs  refusal  to  -pay  a 
sight  draft  of  the  treasurer.  This  falsifies  the  answer,  which 
receiving  no  corroboration  from  any  other  source,  attikough  an 
opportunity  was  afforded,  must  be  condemned  as  sham. 

2d.  The  second  defense  in  substance  alleges  thai  there  did 
not  exist  in  law  or  in  fact  any  such  bank  or  corporation  known 
or  called  the  Chemung  County  Bank.  As  a  question  of  fact, 
I  think  the  defendants  are  estopp^  from  denying  its  emt- 
ence,  having  in  their  bond  admitted  its  existence,  and  cove- 
nanted for  its  &ithful  performance  of  its  contract  As  a 
question  of  fact,  also,  the  evidence  is  quite  preponderating  in 
favor  of  the  existence  of  such  an  institution ;  and  the  allega- 
tion might,  if  necessary,  be  rejected  as  sham.  But  it  was  ob- 
viously designed  as  an  averment  that  there  was  no  such,  legal 
entity  as  the  Chemung  County  Bank,  and  considered  in  that 
light  and. looking  at  this  defense  by  itself,  it  does  not  contain 
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the  neoesBary  averments  to  establish  this  conclusioiiy  and  the 
defense  may  therefore  he  overruled  as  insufficient  or  frivolous. 
3d.  The  real  defense  intended  to  he  interposed  on  this  part 
of  the  case,  is  spread  out  in  the  third  part  of  the  answer ;  and 
is  in  substance  that  the  Chemung  County  Bank  is  not  a  cor- 
poration nor  banking  association,  but  another  name  for  Wil« 
liam  T.  Hastings,  an  individual  banker,  doing  business  imder 
the  general  banking  law,  under  that  designation,  and  that  the 
canal  board  had  no  power  to  designate  such  an  iustitution  or 
individual  to  receive  canal  tolls.  Assuming  the  all^ations  in 
the  answer  to  be  sufficient  to  raise  that  question,  I  am  of  the 
opinion  that  it  constitutes  no  defense  to  the  action ;  in  other 
words,  that  the  canal  board  are  not  disabled  from  selecting 
the  institution  of  an  individual  banker,  as  a  place  of  deposit 
for  canal  tolls.  I  do  not  find  in  the  law  any  words  prohibit- 
ing them  from  selecting  any  proper  or  responsible  depository 
for  that  purpose.  And  as  they  have  the  general  superintend- 
ence and  control  of  that  subject,  the  authority  would  seem  to 
attach  to  them  by  necessary  implication.  But  waiving  that 
question  and  whatever  may  be  the  aspect  of  the  case  as  be- 
tween the  canal  board  and  the  people  themselves,  I  think  the 
defendants,  as  sureties  for  a  party  who  does  not  take  the  ob- 
jection, are  estopped  from  denying  their  liability.  Their 
principal  has  received  the  money  and  they  have  covenanted 
for  its  payment  to  the  state.  The  plaintiffs'  claim  is  stamped 
with  the  highest  equity  and  is  not  offensive  to  any  principle 
of  sound  morality  or  enlightened  public  policy.  Admitting 
the  statutory  provision  as  to  the  place  of  deposit  to  be  restric- 
tive, I  think  the  words  banking  association  in  the  connection 
in  which  they  stand,  are  employed  as  a  term  of  designation  for 
aU  institutions  under  the  general  banking  law,  whether  those 
of  associated  or  individual  bankers.  Such  is  expressly  declared 
to  be  the  meaning  of  the  term  under  another  statute.  {Laws 
of  1849,  cA.  437.)  Besides,  under  another  provision  of  law, 
banking  corporations  may  be  designated  as  places  of  deposit, 
^his  institution  has  a  president  and  cashier  and  board  of  di- 
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recton.  It  lias  a  corporate  seal  It  has  bj  the  act  of  incor- 
poration,  certain  legal  capacities.  Individual  bankers  have 
also,  by  a  late  decision  of  this  conrt  at  general  term,  been  pro- 
nounced corporations  sole.  (Bank  of  Havana  v.  Fragee^ 
M8.)  I  do  not  feel  at  liberty  at  special  term  to  disr^ard 
such  an  adjudication.  On  the  contrary,  a  decision  in  point 
adverse  to  the  answer  is  held  good  ground  for  treating  it  as 
frivolous.  (Bank  of  Wilmington  v.  BarTies^  4  Abbott^  226.) 
No  injury  can  result  from  such  a  disposition  of  it.  The  an- 
swer remains  on  the  record,  and  can  be  more  ei^)editiously  re- 
viewed in  a  higher  tribunal. 

The  several  denials  and  all^ations  constituting  the  first 
defense  in  the  answer  must  be  struck  out  as  sham  or  irrelevant 
And  the  remaining  defenses  must  be  overruled  as  frivolous, 
and  judgment  be  given  for  the  plaintiflb  thereon.  Ten  dol- 
lars costs  of  making  and  opposing  the  motion  may  abide  the 
event  of  the  action.  As  the  defendants'  attorneys  have  iuter- 
posed  an  affidavit  of  good  faith,  the  defendants  may  have  ten 
days  after  notice  of  the  order  to  serve  an  amended  an8wer.(a) 

[Albavt  Spboux.  TbbMi  Janvaiy  11, 1858w    Hog^boom,  Jnatioa.] 

(a)  The  abore  decision  was  subeeqnently  affinned,  at  a  general  tens  of  this 
conrt,  and  the  latter  Judgment  was  affirmed  by  the  Conrt  of  Appeab,  J 
ber  term,  18M. 


Atwood  va.  Nobton. 


The  qneetion  whether  an  agreement  In  writing,  for  the  sale  and  conveyanoe  of 
land,  is  merged  in,  or  extinguished  by,  a  deed  subsequently  executed  by 
the  Tendor,  Is  a  question  of  construction,  as  to  the  intent  of  the  parties,  to 
be  gathered  from  a  consideration  of  the  entire  contents  of  the  instruments. 
Where  the  things  stipulated  in  the  agreement,  to  be  done  by  the  Tender,  are 
distinct  in  their  character,  and  may  be  done  at  suocessiTe  times,  unless  tiie 
perfonnanoe  of  one  of  the  things  covenanted  to  be  done,  by  the  execution 
of  a  deed,  can  well  be  supposed  as  designed  by  the  parties  to  be  a  oonq^lBte 
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execution  and  conBommation  of  the  entire  contract,  and  accepted  as  such, 
the  doctrine  of  merger,  waiver,  or  faH  performance  ahonld  not  be  applied. 

Thns  where  the  agreement  contained  covenants,  1.  For  the  conveyance  of  a 
tract  of  land ;  2.  For  the  conveyance  of  a  water  power;  8.  For  the  convey- 
ance of  the  foundation  of  a  building,  and  of  an  iron  water  wheel  and  shaft, 
Ac,  for  the  consideration  of  |5800 ;  and  4.  For  raising  and  filling  In  the 
grounds,  for  the  purposes  of  a  road,  such  raising  and  filling  to  be  completed 
within  sixty  days ;  and  the  vendor,  long  before  the  time  when  by  the  con- 
tract the  filling  in  was  to  be  done 'and  the  road  was  to  be  built,  executed  a 
deed,  conveying  to  the  purchaser  the  premises  agreed  to  be  conveyed; 
Meld  that  no  presumption  could  properly  arise  therefrom,  that  the  work  was 
done,  or  its  performance  waived ;  and  that  the  deed  was  to  be  deemed 

.  merely  a  conveyance  of  the  land  and  its  immediate  appurtenances,  and  not 
a  complete  execution  of  the  articles  of  agreement 

SM  aiio,  that  the«covenants  in  the  contract  should  not  be  construed  to  merge 
in  the  conveyance,  for  the  lUrther  reason  that,  though  connected  with  the 
beneficial  enjoyment  of  the  lands,  they  related  to  an  improvement  to  be  made 
off  fr^m  the  lands ;  viz.  to  the  grant  or  construction  of  a  way,  independent 
of,  and  collateral  to,  the  lands  conveyed. 

By  an  agreement  executed  by  and  between  Norton  db  Cushman  of  the  first 
part,  and  Atwood,  Cole  &  Crane  of  the  second  part,  the  parties  of  the  first 
part  sold  and  agreed  to  convey  in  fee  certain  lots  of  land  to  the  parties  of 
the  second  part.  And  the  vendors  covenanted  and  agreed  to  raise  and  fill 
in  a  portion  of  the  grounds,  so  as  to  provide  a  good  road  for  thepurehasers, 
who  should  be  permitted  to  use  such  road  until  an  avenue  in  lieu  of  It  should 
be  opened  and  filled ;  and  to  take  immediate  possession  of  the  bargained 
premises.  The  filling  in  of  the  road  was  to  be  done  within  25  days  after  the 
date  of  the  article,  so  as  to  be  passable  for  loads—and  to  be  completed 
within  60  days  after  date.  The  breach  alleged  was  that  Norton  &  Cushman 
did  not,  within  said  25  days,  raise  and  fill  in  the  grounds  so  as  to  provide  a 
good  road ;  nor  was  ofpy  road  made  <Nr  provided  convenient  f<»>  loads  to  pass 
over ;  nor  was  the  filling  completed  within  60  days,  but  on  the  contrary 
they  wholly  neglected  to  make  said  road  or  perform  said  filling ;  whereby 
the  covenant  was  broken. 

ffdd,  1.  That  this  was  well  pleaded  as  a  proper  and  perfect  breach  of  the 
covenant ;  but  that  it  was  only  an  allegation  of  a  single  breach,  occurring 
as  to  one  part  of  the  act  to  be  done  at  the  expiration  of  25  days,  and  as  to 
the  other  part,  at  the  expiration  of  60  days  after  the  date  of  the  articles ; 
and  was  not  an  allegation  of  successive  or  continuous  breaches  occurring 
firom  time  to  time  afterwards.  And  therefore,  that  upon  the  face  of  the 
complaint  the  suit  was  in  fact  brought  only  to  recover  damages  for  that  sin- 
gle breach  or  violation  of  the  covenant. 

2.  That  a  breach  thus  alleged  was  ample  and  comprehensive  enough  to  em- 
brace all  damages,  immediately  or  remotely  fiowing  from  an  infracticm  of 
the  covenant.    That  the  act  to  be  done  being  single  and  indivisible,  per- 
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isnMiioe  woold  dlKharge  tlie  entire  obllgatioD,  and  noD-perfofBiaioe  «k- 
poeed  tbe  offixidiiig  party  to  the  penaltiei  of  an  entire  breach, 
t.  That  the  caoaeof  action,  if  it  arose  at  a]l,  aroee  at  the  end  of  60  days ;  and 
if  the  road  waa  not  then  completed,  a  ftiU  and  perfect  canse  of  action  exiat- 
ed,  aa  for  a  itdal  ftdlnre  to  perform,  and  the  contract  was  to  be  treated  aa 
brokao  oompletelj. 

4.  That  Atwood,  Cole  db  Crane  bdng  in  tbe  posseaaion  and  ownership  of  the 
premisea,  at  the  time  the  breach  occurred,  and  interested  in  the  coTenanta 
contained  in  the  agreement,  were  the  proper  parties  to  sne  for  a  breach  of 
aooh  oovenanta.  And  that  a  au&aagfiMii^  sale  of  the  lota  with  the  apporte- 
naaoea,  to  Atwood,  by  his  co-owners,  Cole  db  Crane,  by  an  agreemeot  not 
purporting  to  convey  any  right  or  canse  of  action  which  had  ahready  accrued 
by  breach  of  the  original  contract,  nor  porporting  to  conrey  «» terwu,  any 
right  or  interest  corered  by  the  ooTonants  in  question,  did  not  authorize 
Atwood  to  BOO  ft>r  a  breach  of  thoae  oorenants,  without  Joining  Cole  dtCiaae 
with  him,  aa  plaintiA. 

5.  That  the  breach  of  the  covenant  converted  the  claim  into  a  chose  in  action, 
for  which  the  remedy  must  be  sought  by  the  parties  interested  in  it  at  the 
time  the  cause  of  action  accrued ;  unless  it  had  been  subeequently  aasfgnfd, 

f[I8  is  an  action  instituted  to  recover  damages  for  coTenants 
broken.  To  the  plaintiff's  complaint  the  defendant  inter- 
posed two  grounds  of  demurrer,  viz :  1.  That  the  complaint 
does  not  state  £EM)ts  oonstituting  a  cause  of  action.  2.  That  a 
defect  of  parties  appears,  in  not  joining  two  otiiers,  Cole  and 
Crane,  as  plaintiffi  in  the  action.  These  issues  of  law  were 
tried  at  the  Bensselaer  circuit  and  special  term,  before  Mr. 
Justice  Wbight,  and  were  decided  by  him  in  favor  of  the  de- 
fendant The  cause  now  came  before  the  general  tenn,  by 
appeal  on  the  part  of  the  plaintiff  from  the  judgment  on  that 
decision.  The  material  facts  alleged  in  the  complaint  are: 
1.  That  on  the  3d  day  of  June,  1845,  the  defendant  and  John 
P.  Cushman,  since  deceased,  party  of  the  first  part,  eoceouted 
and  delivered  articles  of  agreement  under  seal,  wheieby  they 
sold  and  agreed  to  convey  in  fee,  nine  lots  of  land  in  the  city 
of  Troy,  bounded  easterly  by  2d  street,  soutiierly  by  Canal 
avenue,  and  westerly  by  an  alley  between  Ist  and  2d  streets, 
to  the  plaintiff,  Spencer  Cole  and  Isaac  W.  Crane,  parties  of 
the  second  part,  who  were  to  take  immediate  possession  of  the 
premises.    The  defendant  and  Cushman^  in  said  artidas  of 
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agreement  farther  agreed  as  foUoTTs,  viz:  To  raise  the  ground 
by  filling  in  from  4tli  street  at  the  bridge  to  2d  street,  so  tibat 
a  good  road  should  be  provided  for  the  party  of  the  first  part^ 
(evidently  meaning  the  party  of  the  seoond  part,)  plaintiff  and 
Cole  &  Crane,  to  2d  street^  at  the  premises  to  be  conveyed,  to 
the  height  of  4th  street  at  the  bridge.  That  ''said  road  may 
be  used  by  the  party  of  the  second  part  until  the  avenue  to  be 
opened  in  lieu  of  it  from  2d  street  to  4th  street,  is  opened  and 
filled  fit  for  use  as  a  road.''  That  the  party  of  the  first  part 
would  do  the  filling  within  25  days  needful  to  make  the  way 
from  4th  street  to  2d  street,  convenient  for  loads  to  pass  over 
it^  and  complete  the  filling  as  above  stipulated  within  60  days 
from  the  date,  (June  3, 1845.)  That  by  a  warranty  deed  of 
the  5th  June,  1845,  the  defendant  and  said  Cushman,  and 
their  respective  wives,  for  the  consideration  of  $5800  conveyed 
to  the  plaintiff  and  said  Cole  &  Crane,  and  to  their  heiip 
and  assigns,  all  the  lands,  premises,  water  power,  and  the  ap- 
purtenances, ''  agreed  to  be  conveyed"  in  the  articles  of  agree- 
ment. That  the  plaintiff  and  Cole  &  Crane  took  immediate 
possession  of  the  said  lands  and  premises,  and  erected  and  built 
thereon  an  iron  foundry  and  the  necessary  builditgs,  erections,^ 
structures,  shop,  fixtures,  &c.  at  an'expenditure  and  value  of 
f  12,000.  That  on  the  Ist  February,  1847,  by  articles  of  agree- 
ment under  seal.  Cole  &  Crane  agreed  to  sell  and  convey  to 
the  plaintiff,  his  heirs  and  assigns,  within  one  year,  all  their 
right,  title  and  interest  in  the  nine  lots  above  described,  to- 
gether with  all  the  appurtenances  thereunto  belonging  or  in 
any  wise  appertaining,  and  all  the  privileges  and  rights  which 
the  plaintiff  and  Cole  &  Crane  purchased  and  received  of  said 
Norton  and  Cushman.  That  by  agreement  of  same  date  (1st 
February,  1847,)  it  was  covenanted  between  the  plaintiff  and 
Cole&  Crane,  that  the  said  real  estate  was  to  continue  after 
that  date  at  the  risk  of  the  plaintiff;  and  in  case  of  loss  by 
fixe,  the  insurance  effected  thereon  should  be  for  the  plaintiff's 
benefit  alone.  That  on  the  3  J  February,  1847,  the  plaintiff 
agreed  with  Cole  &  Crane,  in  caae  of  loss  Ify  fire,  to  appropri* 
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ftte  all  tbe  avaOfl  of  the  insurance  money  to  erecting  lynildingB 
and  repairing  and  improying  said  real  estate.  That  forthwith, 
after  making  said  stipulations  and  agreements,  the  property 
both  real  and  personal  intended  to  be  thereby  sold  and  con- 
veyed, was  dnly  delivered  to  the  plaintiff  by  Cole  &  Crane, 
and  the  plaintiff  went  into  the  sole  use,  occupation  and  poa- 
ae89ion^  and  for  his  aoU  and  only  use,  benefit  and  heho(^. 
That  on  the  Ist  February,  1848,  the  said  Cole  &  Crane,  in 
pursuance  of  this  agreement,  conveyed  to  the  plaintiff  and  his 
heirs  and  assigns,  all  the  said  nine  lots  of  land  (by  metes  and 
bounds)  and  all  the  privil^es  and  rights,  which,  tbe  plaintiff 
and  Cole  &  Crane  purchased  and  reorived  of  the  defendant  and 
Cushman,  and  all  other  buildings,  machinery  and  appurten- 
ances thereunto  belonging,  or  in  anywise  appertaining.  The 
breaches  alleged  were  these :  1.  That  Cushman  and  Ibe  de- 
fendant did  not,  nor  did  either  of  them,  raise  the  ground  by 
filling  in  firom  4th  street  to  2d  street,  so  that  a  good  road  was 
provided,  nor  was  it  made  convenient  for  loads  to  pass  over  it, 
as  agreed,  &c.  within  25  days  after  date  of  the  agreement 
2.  Nor  was  any  road  made  and  provided  by  Cushman  &  Nor- 
ton or  either  of  them ;  nor  was  the  filling  in  to  be  done,  exe- 
cuted and  completed  within  60  days,  so  as  to  raise  at  the 
same  height  at  2d  street  as  at  4th  street,  hut  they  wholly  neg^ 
tected  to  make  said  roady  or  do  and  perform  such  filling  np, 
whereby  such  covenants  were  broken.  The  complaint  con- 
tained tbe  following  all^ations  of  special  damage:  1.  That 
firom  and  after  the  Ist  February,  1847,  the  plaintiff  had  a  large 
amount  of  teaming,  &a  to  and  fit>m  the  Empire  Foundry 
property,  &a,  and  the  filling  up  not  being  done  and  the  road 
not  being  provided,  the  plaintiff  sustained  loss  for  extra  ex- 
penses in  teaming,  &a,  to  $500.  2.  The  plaintiff  leased  a 
machine  shop  to  John  Rogers,  and  he  abandoned  it  because 
the  road  was  not  provided,  and  the  plaintiff  lost  the  rent  of 
the  same.  Damages  $500.  a  That  on  the  26th  of  Maich, 
1847,  the  foundry,  machine  shops  and  machinery  were  destroy- 
ed by  fire,  loss  $15,000,  insurance  received  by  the  plaintiff 
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only  $5000 ;  that  the  property  would  not  have  been  oonsnmed 
by  fire  had  a  road  been  made,  bo  that  fiie  engines  oonld  have 
reached  there.  4  That  in  rebuilding,  the  cost  and  expense 
of  carrying  building  materials  was  greatly  enhanced,  at  least 
♦KXX 

H.  Z.  Hayner,  for  the  plaintiff. 

J,  H.  Beynoldsy  for  the  defendants  ' 

By  the  Oourty  Hogeboom,  J.  The  demurrer  which  was  sus- 
tained at  the  special  term  presented  two  grounds  of  objection 
to  the  complaint :  1.  The  want  of  facts  sufficient  to  constitute 
a  cause  of  action.  2.  A  defect  of  parties,  for  not  having 
joined  OMe  and  Crane  with  the  plaintiff  as  parties  plainti£ 

L  Assuming,  for  the  present,  that  the  proper  parties  are 
before  the  court,  is  a  cause  of  action  sufficiently  alleged  ?  The 
defendant  argues  that  it  is  not,  for  the  reason  that  as  the  com- 
plaint does  not  allege  that  the  covenants  for  the  breach  of 
which  the  action  is  brought  were  contained  in  the  deed  of  5th 
June,  1845,  they  must  be  presumed  to  have  been  waived  or  ez- 
tingnished,  or  merged  in  the  deed ;  that  after  the  execution  of 
the  deed  the  agreement  must  be  regarded  as  null  and  void, 
and  the  deed  as  the  sole  measure  and  interpreter  of  the  rights 
of  the  parties.  I  think  this  is  too  narrow  and  rigorous  a  oon-- 
struction  of  the  contract,  for  these  reasons ;  1.  The  deed,  though 
no  specific  time  is  named  in  the  articles  of  agreement  for  its 
execution,  was  in  £Etct  executed  on  the  5th  day  of  June,  1845, 
(or  bears  date  on  that  day,)  only  two  days  after  the  date  of 
the  articles  of  agreement,  and  a  long  time  prior  to  the  period 
when  the  filling  in  was  to  be  done,  and  the  road  was  to  be  built ; 
and  therefore  no  presumption  properly  arises  that  the  work 
was  done  or  its  performance  waived.  2.  Thore  seems  to  be  no 
l^gal  necessity  for  repeating  in  the  deed  the  stipulations  in 
the  articles  of  agreement ;  they  are  both  sealed  instruments, 
Kn4  of  eqnal  dignity.    The  conveyance  of  the  lands  does  not 
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OB  it0  &oe  purpcMi  to  be,  nor  can  H^  acooitUng  to  the  ortioies, 
be  diaaned  to  be  a  complete  execution  of  the  artides:  it  k 
wlj  a  ooA^yance  of  tbe  land  and  its  immediate  appnrtena&oeo. 
8.  The  covenants  in  question,  though  connected  with  the  ben- 
eficial enjoyment  of  the  lands,  relate  to  an  improyement  to  be 
made  off  firom  the  lands ;  they  relate  to  the  grant  or  construc- 
tion of  a  way,  independent  of  and  collateral  to  the  lands  eon- 
veyed,  and  therefore  should  not  be  construed  to  merge  in  the 
conveyance.  4  The  question  whether  the  original  agreement 
'  is  meiged  in  or  extinguished  by  the  deed,  is  a  question  of  oon- 
stmotien  as  to  the  intent  of  the  parties,  to  be  gathered  from 
a  oonsideration  of  the  entire  contents  of  the  instruments.  Tlie 
articles  provide  in  fact,  1st  For  the  conveyance  of  a  traet^  of 
land;  2d.  For  the  conveyance  of  a  water  power;  3d.  Fcr  the 
ccmveyanoe  of  the  foundation  of  a  building,  and  of  an  iroti 
water  wheel  and  shaft,  &c. ;  these  for  the  considenition  of 
$5800;  4th.  For  raising  and  filling  in  the  gronnds  for  tin 
purposes  of  a  road,  and  providing  for  the  time  when  the  sasie 
shall  be  completed.  Now  these  are  distinct  in  their  charoctery 
and  knay  well  be  done  at  successive  times ;  and  unless  the  oon- 
veyance  of  one,  firom  its  terms  or  the  surrounding  eireain- 
stances^  can  well  be  supposed  as  designed  by  the  parties  to  be 
a  comj^te  Execution  and  consummation  of  the  entire  contract, 
and  wcoefpted  as  such,  the  doctrine  of  mergier,  waiver  or  lull 
performance  should  not  be  applied  to  it  (See  HmgkMikg  t. 
l^etMS,  10  Jb&n. 299;  BvUy.  WOlard,  9  Barb.  644;  BogeH 
r.  BwrhhaUer,  1  Denio,  125.) 

For  these  reasons  I  think  that  the  complaint  oontains  a 
snfficii^t  statement  of  &ots  to  constitute  a  cause  of  action. 

IL  Assuming  this  to  be  so,  the  second  and  principal  qum- 
tion  arises,  Are  all  the  proper  parties  plaintiff  befi>re  the  court 
fixr  the  enforcement  of  that  part  of  the  contract  whose  Imaoh 
is  alleged?  The  action  is  for  a  breach  of  the  covenant  to 
raiseand  fill  in  the  ground,  so  as  to  provide  a  good  road.  This 
covenant  was  made  with  Atwood,  Cole  ^  Orana  Atwood 
akne  sues  for  its  breach.    Prima  fifusie  the  others  an  eqnaUj 
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and  jokiiij  interested  with  him,  and  the  drfeiiAmt  .has  axi^ 
to  insist  Ihat  the^rshall  be  joined.  Are  any  fiMsts  alleged. in 
the'  oomplamt,  showing  a  snffioient  reason  for  not  unitii^  ti&eni 
in  the  suit  ?  Atwood,  Cole  &  Orane  went  into  immediate 
possession,  and  they  jointly  received  tibie  deed  of  the  premiseB^ 
tiie  beneftcial  enjoym^it  of  which  is  supposed  to  have  been 
injnrionsly  affected  by  the  non-constniGtion  of  this  iwd;  This 
filing  in  was  to  have  been  done,  so  &r  as  to  make  it  oonmmeKit 
for  loads  to  pass  over,  within  25  days  of  the  date  df  &e  aiii^ 
des,  and  to  hawe  been  completed  within  60  days  of)  the  same 
date.  |The  breach  alleged  is,  that  it  was  not  so  done  in  eitfaer 
particular.  At  the  expiration  of  tiiiose  respective  period^ 
therefore,  the  breaeh  of  covenant  ihad  occurred  and  the  cause 
of  action  was  complete,  I  think  as  complete  as  it  ever  cooid 
be;  and  ifi  an  action  had  then  been  brought,  eof&e  damajges 
were  recoverable,  llie  same  as  if  the  filling  in  should  «<|fMr 
therec^ier  be  dona  Let  us  examine  bri^y  die  complami^ 
and  also  the  adjudged  cases,  and  see  in  the  first  place  whether 
in^  point  oC  fact  successive  and  continuous  breades  are  alleged^ 
and  whether,  in  tiie  seeond  place,  iuTegaid  to  the  matter  eoar- 
eeed  by  the  breach,  this  is  not  a  case  of  one  sinj^  a^  indi^ 
visible  act  or  operation^  a  fiuluxe  to  peribrm  whichivisitedithii 
de&ulting  party  with  damages  as  for  a  complete  andperpetasil 
non-^performance^  •   /        ! 

^  By  the  oovenaiit  prosecuted,  the  defoidant  and  Oushmiiii 
agreed  to  jraise  and  fill  in  the  grounds  from  4th  street  to  2d 
street,  so  as  to  provide  a  good  road  for  the  party  of  the  secoad 
part,  who  should  be  permitted  to  use  audi  road  tmtil  an  ave^ 
nue  to  be  opened  in  lieu  of  it  should  be  <^)ened  and  filled^  fit  for 
iiseaaaroad,  and  who  should  also  be  permitted  to  takeinmiedi^ 
ate  possession  of  the  baifpained  premises.  ThefiUinginofiiie 
road  to  bedone  within  25  days  of  ike  date  of  theartides,  softr 
as  to  make  it  oonvemait  for  loads  to  pass  over  it,  and  to  be  cc^ 
pleted  within  60  days  of  tiie  same  date.  The  breach  alleged^  % 
ihat  the  defendant  and  Oushman  did  not,  within  0aid'25  dttys^ 
nose  and  iffll  in  the  grounds;  soas  to  prmdde^a^ 
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was  (my  iXMd  niade  or  provided  (X)nyement  for  loads  to  paflB  bVer; 
nor  was  the  filling  oompleted  within  60  days,  bat  on  tho  oon- 
traiy  they  wholly  neglected  to  make  Bud  road  or  peiforoi  said 
filling,  whereby  the  covenant  was  broken.  I  think  this  is  wdl 
pleaded  as  a  proper  and  perfect  breach  of  the  covenant  in 
question,  bat  at  the  same  time  that  it  is  but  the  all^ation 
of  a  single  breadhi  occairing  as  to  one  part  of  the  act  to  be 
done  at  the  expiration  of  25  days,  and  as  to  the  other  part  at 
tfaeezpirationof  sixty  days  after  the  date  of  the  articles;  and 
not  an  allegation  of  saccessive  or  continaoos  breaches  occairing 
firom  time  to  time  afterwards.  And  therefore  that  npon  the 
hee  of  the  complaint,  the  suit  is  in  tact  brooght  only  to  re- 
cover  damages  for  that  single  breach  or  violation  of  the  cove- 
nant 

I  think  also,  in  the  second  place,  that  a  breach  thos  alleged  IB 
ample  and  comprehensive  enough  to  embrace  all  damages  imme- 
diately or  remotely  flowing  from  an  infiraction  of  the  covenant. 
The  act  is  single  and  entire,  and  is  not  to  be  performed  in  de- 
tached parts  or  at  successive  periods,  or  to  be  renewed  fiN>m 
time  to  tima  When  once  done  it  is  compleitely  done,  and 
the  duly  is  at  an  end.  It  is  not  in  its  nature  a  continuing  obli- 
gation, but  is  fiilly  and  forever  discharged  when  the  road  is 
completed.  There  is  no  obligation  to  repair  or  to  rebuild,  and 
if  work  of  that  kind  is  needed,  I  think  it  must  be  performed 
by  the  party  using  the  road  and  thus  creating  the  necesoty 
fi>r  repairs,  after  the  road  shall  have  been  originally  delivered 
to  or  accepted  by  the  party  for  whose  benefit  it  was  made. 
The  act  to  be  performed  being  thus  single  and  indivisible,  per- 
fonnanoe  discharges  the  entire  obligation;  non-perfonnanoe 
exposes  the  offending  party  to  the  penalties  of  an  entire  breach. 
The  cause  of  action,  if  it  arises  at  all,  arises  at  the  end  of  60 
day%  and  is  then  fall  and  complete.  If  the  road,  as  stipula- 
ted, is  not  then  complete,  a  full  and  perfect  cause  of  action 
exists;  there  has  been  a  total  failure  to  perform.  AH  the 
damages  which  the  suffisring  party  can  ever  be  entitled  to  re- 
cover for  the  non-making  <»r  ccmipletion  of  the  road,  have  in 
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judgment  of  law  then  aoaraed.  We  are  to  treat  the  oontraot 
as  broken  completely^  onoe  and  forerer.  It  is  no  answer  to 
this  view  of  the  case  to  say  that  the  ddSandant  may  thereafter 
build  the  road.  No  such  &ct  appears.  He  has  not  done  so. 
When  some  further  act  is  done  on  the  one  side  or  on  the 
other^  some  new  rights  or  oUigations  may  possibly  arise ;  but 
assmniz^  as  we  must  in  the  disposition  of  the  case  that  the 
road  never  has  been  and  never  will  be  completed,  we  are  to 
award  damages  accordingly.  K  no  fresh  act  intervenes,  no 
further  damages  are  recoverable.  The  act  is  single  and  entire— 
the  breach  single  and  complete  at  once ;  and  the  damages  are 
perfect  and  are  to  be  awarded  upon  the  assumption  of  abso- 
lute and  perpetual  non-performance. 

I  think  these  are  all  legitimate  and  logical  results  from  the 
fiuniliar  rule  that  only  one  action  can  be  maintained  for  the 
breach  of  an  entire  contract.  (Bmdem€Lgle  v.  OockSy  19 
Wend.  207.  Sedgwick  on  Damages,  224.)  To  apply  a  dif- 
ferent rule,  the  contract  must  be  a  continuing  contract,  and 
this  is  not  of  that  character.  The  road  is  to  be  built — not 
forever  thereafter  to  be  maintained  or  kept  in  repair.  The 
obligation  to  repair j  or  to  keep  in  repair,  is  construed  as  a 
continuing  obligation ;  because  from  its  very  nature  it  is  ap- 
plicable to  successive  acts  of  waste  or  dilapidation  consequent 
upon  continued  use  of  property,  {drain  v.  Beach,  2  Gomst. 
Bep.  86.)  I  doubt  very  much  whether  succesave  actions  will 
lie  for  damages  accruing  by  the  mere  lapse  of  time  from  one 
flongle  n^lect  to  repair,  without  a  fresh  breach  of  duty  arising 
from  some  new  and  affirmative  act  or  changed  relation  of  the 
parties.  (See  Shaffer  v.  Lee,  8  Barh  42a)  But  I  do  not 
deem  it  necessary  to  discuss  that  questioa  The  cases  in  the 
books  are  somewhat  conflicting,  but  the  confusion  arises  mostly 
from  the  difficulty  of  determining  in  the  particular  case  as  to 
the  continuity  of  the  obligation.  I  know  of  no  case,  where  the 
act  18  single  and  the  breach  is  total,  that  entire  damages  are 
not  recoverable. 

Several  cases  have  been  decided  bearing  X)n  this  question. 
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it  nUdi  entire  damageB  were  reootered,  whidi  seem  to  po§- 
MBK  many  more  of  the  characteruticB  of  a  oontiiniiiig  coBtrftel 
iliaa  the  pretent.  Tbm  in  Pool  v.  Pooly  (1  JTtS,  580,)  al- 
tiioiigh  a  rerdict  for  the  plaintiff  was  eet  aade,  it  was  aeeiim 
tiuit  <m  smt  brought  for  a  breach  of  a  oontaict  for  the  support 
of  the  plaintiff's  minor  son  nntil  he  beeame  21  yesrs  of  age, 
a  fiulnre  to  fturnish  sndi  support  entitled  the  party  to  entire 
damages  for  the  whole  unexpired  term.  In  Fish  v.  Follejf, 
(6  Sittj  54,)  where  the  contract  was  to  foniish  a  continued 
snpjdy  of  water  to  the  plaintiff's  mill,  a  faihire  to  do  so  was 
hdd  to  ratitle  the  party  to  entire  damages  as  npon  an  entiie 
and  oontinned  non-perfonnance,  and  to  be  a  bar  to  a  sabse- 
qnent  snit  brought  to  reoover  for  a  subsequent  deficiency^ 
In  Shajjfer  v.  Xee,  (8  Bofh,  41%)  the  contract  was  to  support 
husband  and  wife  during  their  liyes,  and  a  suit  being  brought 
for  a  fiiiiure  to  furnish  the  support,  was  held  to  entitle  the 
plaintiff,  on  proof  of  the  breach,  to  entire  damages  for  the  red- 
due  of  iheir  Utss.  laRoyaUon  v.  B.  and  W.  Turnpike  Go^ 
(14  Verm.  Bqp.  811,)  the  contract  was  to  keep  a  certain  bridge 
in  repair  for  a  certain  number  of  years,  and  abreach  oocumng 
during  the  term,  it  was  held  that  the  plaintiff  was  entitled  to 
recover  damages  for  the  whole  unexpired  term.  In  Maslerion 
r.  The  Mayor  do.  of  Brooklyn,  (7  Hitt,  61,)  the  phunt^ 
had  contracted  to  furnish  the  defendants,  durix^  five  years, 
witii  marble  far  the  building  of  the  City  Hall  of  BrooUyn,  at 
a  epeeified  price,  and  the  defendants,  after  a  portion  of  the 
time  had  expired,  and  a  portion  of  the  marble  was  deliyered, 
declined  to  receive  any  more.  The  plaintiff  was  held  entitied 
to  recover,  as  upon  an  entire  contract,  damages  on  account  of 
the  whole  quantity  of  marble  which  he  would  have  been  en- 
titled to  deliver  under  the  contract.  In  l^yveeani  t.  The 
Mayor  dc.  of  New  York,  (11  Paige,  414,)  the  defendant  had 
oonveyed  to  the  city  of  New  York  cartain  lands  for  a  pubHe 
square,  and  the  defendants  had  covenanted  to  enclose  and  im^ 
prove  the  same  within  a  reasonable  time,  and  forever  there- 
after  to  keep  the  same  exdusively  fbr  the  uses  aad  purposes 
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4ftf  a  pnUio  flquaie.  TfbB  latter  i^as  held  a  cotttfaraiog  w^ 
nuxij  fondshiiig  aliment  for  a  suit  upon  every  flresh  and  affirm* 
ative  breach  of  its  provisions ;  and  the  former  was  held  not  to 
be  a  continaing  bat  a  single  and  independent  covenant,  on 
breach  of  vrhich  entire  damages  were  recoverable,  whidi  when 
recovered,  famished  a  complete  and  e£fectnal  bar  to  a  second 
jotMecntion  thereon.  In  iUnstoation  of  the  character  of  this 
lattCT  covenant,  the  diancellor  referred  to  a  covenant  to  baUd 
a  honse,  in  which  an  adjoining  or  neighboring  owner  of  prop* 
erty  was  interested,  (11  Paige,  428,)  as  presenting  a  case  in 
which  the  contract  was  entire  and  indivisible ;  a  breach  of 
which  entitled  the  covenantee  to  damages  as  for  a  total  and 
perpetoal  breach,  and  forbade  a  resort  to  a  second  action* 
These  cases  are  sufficient  to  declare  the  general  role,  within 
which  the  case  now  under  consideration  is  to  be  ranged.  At 
the  time  of  the  breach,  Atwood,  Cole  and  Crane  were  all  in  the 
possession  and  ownership  of  the  premises.  They  were  all 
grantees  in  the  deed,  and  were  all  interested  in  the  covenants 
in  qnestioa 

If  the  snit  had  been  then  brought  they  all  would  have  been 
obliged  to  join  as  plaintiffs  therein,  and  as  already  stated^ 
would  have  been  entitled  to  recover  damages  as  for  an  entke 
and  perpetual  breach ;  the  damages  were  not  severable.  They 
represented  then  the  entire  cause  of  action.  Have  they  parted 
with  it  since  ?  In  other  words  have  they  assigned  to  the 
plaintiff  their  interest  in  the  cause  of  action  ?  The  defendant 
daims  that  they  have  not ;  that  upon  breach  of  the  covenant 
it  became  a  mere  chose  in  action,  like  a  breach  of  the  cove- 
nant  of  seizin  in  a  deed,  {Bingham  v.  Weidenoaxj  1  Comat. 
509 f)  which  was  to  be  enforced,  then  and  in  the  future,  by  the 
parties  then  in  the  possession  of  the  right,  or  their  l^gal  re- 
presentatitves.  As  a  question  of  fact  I  do  not  see  upon  the 
fece  of  the  complaint  that  the  cause  of  action  in  question  was 
ever  transferred  to  the  plaintiff,  unless  it  passed  by  operation 
of  law.  Cole  &  Crane  neither  conveyed  nor  assigned  any 
thmg  nor  agreed  to  do  so,  until  the  1st  of  February,  1847. 
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Then  they  sold  and  deliyered  to  the  plaintiff  certain  tools  aid 
implonentfi  connected  with  the  fdmaoe,  and  agreed  to  convej 
all  the  nin^  lots  of  land  with  the  appurtenances  and  aU  the 
privileges  and  rights  which  Atwood,  Cole  &  Crane  porchased 
and  received  of  Norton  &  Cushman,  and  that  the  real  estate 
after  that  date  should  be  at  the  risk  of  the  plaintiff,  who 
forthwith  took  possession  thereof  On  the  Ist  of  February, 
1848,  they  consummated  this  agreement  by  an  actual  convey* 
ance  in  accordance  with  its  provisions.  Neither  of  these  trans- 
fers therefore  purported  to  convey  any  right  or  cause  of  action 
which  had  already  accrued  by  breach  of  the  agreement  in  ques- 
tion ;  nor  indeed  did  they  purport  to  convey,  in  termsy  any 
right  or  interest  covered  by  the  covenants  now  in  dispute.  The 
plaintiff  contends  that  though  not  conveyed  in  terms,  the  rights 
and  interests  secured,  and  intended  to  be  protected  by  this 
covenant,  passed  as  a  right  of  way  incident,  appurtenant,  or  ap- 
pendant to  the  grant  of  the  real  estate.  If  it  be  conceded 
that  this  is  so,  it  would  not  cover  breaches  already  incurred ; 
and  I  have  already  endeavored  to  show  that  the  breach,  when 
it  occurred,  was  entire,  and  involved  as  a  l^gal  necessity  the 
right  to  recover  all  dami^;es  for  future  infractions  of  the 
covenant. 

I  do  not  therefore  deem  it  necessary  to  discuss  the  question 
whether  this  is  a  covenant  running  with  the  land  and  passing 
to  assignees.  The  defendant  contends  that  it  does  not:  1.  Be- 
cause assignees  are  not  expressly  named  in  the  articles  of 
agreement.  2.  Because  the  covenant  is  to  do  something  off 
from  the  land,  and  separated  from  it  by  a  public  street,  (2d 
street,)  and  not  connected  with  the  land  nor  appurtenant  to 
it.  3,  Because  it  relates  to  a  thing  not  in  esse  at  the  time  of 
making  the  covenant.  On  the  other  hand  the  plaintiff  con- 
tends that  it  is  essentially  a  covenant  for  a  right  of  way,  in- 
tended for  the  use  o^  and  incident  and  appurtenant  to,  the 
real  estate.  2.  That  the  word  assigns  is  not  necessary,  be- 
cause we  must  look  at  the  spuit  and  intent  of  the  covenant^ 
and  relating  to  land  and  intended  to  benefit  real  estate  it  nins 
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with  the  land  and  passes  to  the  assignee.  3.  That  it  is  a  con- 
tinuing oovenant,  and  that  every  day's  n^lect  or  omission  to 
supply  or  fdmish  such  road,  is  a  fresh  breach,  for  which  an 
action  will  lie,  until  such  road  be  furnished. 

For  reasons  before  stated,  I  do  not  regard  this  last  proposi- 
tion as  sound,  or  as  announcing  the  correct  view  of  the  law ; 
nor  the  breach  of  «the  coyenant  as  alleged  in  the  complaint  as 
intended  to  cover  continuous  breaches,  but  only  as  the  general 
breach  negativing  the  performance  of  the  covenant  as  con- 
tained in  the  articles.  And  if  I  am  right  in  the  view  above 
taken,  that  tiie  covenant,  when  broken,  converts  the  daim . 
into  a  chose  in  action,  for  which  the  remedy  must  be  sought 
by  the  parties -interested  in  it  at  the  time  the  cau6e  of  action 
accrued,  unless  it  has  been  subsequentiy  assigned ;  it  is  un- 
necessary to  investigate  the  somewhat  embarrassing  question 
whether  this  belongs  to  that  class  of  covenants  which  run  with 
the  land. 

The  result  is,  that  there  is  a  defect  of  parties  plaintiff  in 
the  action ;  that  the  court  below  were  right  in  their  disposi- 
tion of  the  case ;  and  that  the  judgment  of  the  circuit  court 
must  be  affirmed.(a) 

[Albavt  QmnBAh  Tibm,  May  8,  1868.    Wrtghi,  OoM  and  Sogtboom, 
JntUoes.] 

(«)  AiBniMd  by  doart  of  Appeabi  September  tenn,  1868. 
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Both  and  others  tw.  PAuok 
ToBBY  and  oiherB  vs.  Palmsb. 

A  cwmpjatnt  contaiped  ooonts  confewedly  op  eontwci,  and  waB pbadcd;  ato 

a  ooQnt  whidi  sot  forth,  inbgtantiiUy,  that  the  pV^ntifflF  sold  aiid..ddif«rad 
to  the  defendant  goods  to  a  certain  amount,  on  a  credit  of  six  months ;  tiiat 
the  defendant  was  insolrent  at  the  time  of  the  sale,  and  purchased  the  goods 
wfthoat  any  Intent  to  pay  for  them,  and  with  intent  to  defravl  the  plaiom 
af  their  vahie;  and  that  hj  reason  of  such flsnd  the cbsfendaQi  heowie  Hai- 
ble  to  paj  for  said  goods  immediately  apon  their  delireiy.  The  action  was 
brought  before  the  expiration  of  the  term  of  credit ;  and  the  goods  not  hay- 
ing been  paid  for,  the  plaintifi  demanded  judgment  for  the  price  agreed  to 
be  paid,  with  interest  The  defendant  demurred,  Ibr  the  Joinder  of  improper 
eansas  of  action  in  one  eomplaipt,  and  fot  the  want  of  any  snfllcieqA  camv 
of  action  being  set  forth  in  the  last  count  Mdd  that  the  complsiijut  was 
good ;  and  order  overruling  demurrer  affirmed. 

Mdd  oZfo,  that  the  cause  of  action  set  forth  in  the  last  count  of  the  complaint 
was  upon  €OfUrad  ;  ^tuUframd  was  sufficiently  set  forth  to  Jnsti^  a  ivaoiarioB 
of  the  eontcaet ;  thai  no  spedflc  aet  on  the  pact  of  the  pla|ntiflk^  other  theft 
bringing  the  action,  was  neoeseary  to  be  done,  to  manifest  the  plain  tiflh' 
intent  to  rescind  the  contract ;  that  the  foots  Justified  the  plaintiflb  in  mak- 
ing their  election  to  sue  In  assumpsit  rather  than  tort;  and  that  in  making 
•nch  elecaon  they  did  not  thereby  adopt  the  express  contract,  but  nfiedoft 
the  implied  oontiact  to  pi^b  arising  foom  the  delivery,  and  the  .defondaut^s 
possession  of  the  goods. 

The  Tender,  on  repudiating  the  contract  of  ssle,  under  such  circumstances,  has 
his  election  between  contract  and  tort,  in  respect  to  the  form  of  actien. 

And  he  may,  if  he  thinks  proper,  instead  of  setting  out  aH  the  focts,  'in  his 
complaint,  prosecute  simply  for  goods  sold  and  delivered ;  leaving  the  reat 
of  the  transaction  to  come  out  as  a  matter  of  evidence,  on  the  trial. 

APPEAL  from  an  order  made  at  a  special  term,  overrollng 
a  demmxer  to  the  oomplaini 

K  Coweny  for  the  plainti£EL 

W.  A.  Beachy  for  the  defendant 

By  the  Court,  Hoqeboom,  J.  -  The  complaints  in  these 
actions  contain  two  or  more  counts  confessedly  on  contract  and 
well  pleaded,  and  another  connt  which  sets  forth,  snfastantiallyy 
that  the  plaintiflb  sold  and  delivered  to  the  defi»idant  goods  to 
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aoertain  amount^  ona  credit  of  six  months ;  that  the  defend- 
ant WM  insok^t  at  the  time  of  the  said  sales,  and  pnrchased 
said  goods  without  any  intent  to  pay  for  them  and  with  intent 
to  deflraod  the  plaintifb  of  their  value ;  and  that  by  reason  of 
said  fraud  the  defendant  became  liable  to  pay  for  the  goods 
immediately  upon  their  delivery.  They  therefore  (the  gcK)ds 
&ot  having  been  paid  for)  demand  judgment  for  the  amount 
of  said  sales,  with  interest.  The  action  is  brought  before  the 
expiration  of  the  time  of  credit.  The  defendant  demurs,  for 
the  joinder  of  improper  causes  of  action  in  one  complaint,  and 
for  the  want  of  any  slilficient  cause  of  action  being  set  forth 
in  the  last  count  The  judge  at  special  term  held  the  cond* 
plaint  good,  and  the  defendant  appeals  from  his  order  to  the 
general  term. 

To  avoid  the  objections  presented  by  the  demunrer,  the 
plaintiffs  must  Satisfy  the  court,  1.  That  the  cause  of  action 
set  forth  in  the  last  count  of  the  complaint  is  upon  contract. 
2.  That/ratk2  is  sufficiently  set  forth  therein  to  justify  a  re<* 
scission  of  the  contract.  3.  That  no  specific  act  on  the  part 
of  the  plaintifib,  other  than  bringing  this  action,  was  necessary 
to  be  done  to  manifest  the  plaintiff's  intent  to  rescind  the 
contract  4  That  the  &ct8  justify  the  plaintifb  in  making 
their  election  to  sue  in  assumpsit  rather  than  tort.  5.  That 
in  making  such  election  they  do  not  thereby  adopt  the  express 
contract,  but  rely  on  the  implied  contract  to  pay,  arising 
from  the  delivery  and  the  drf^idanf  s  possession  of  the  goods. 

1.  I  think  the  plaintifGs  meant  to  bring  their  action  upon 
contract,  and  that  the  terms  employed  favor  the  conclusion 
that  the  count  is  on  con^racf,  rather  than  in  tart.  It  alleges 
a  sale  and  delivery  of  the  goods,  a  fraud  simply  to  avoid  the 
term  of  credit,  a  liability  to  pay  for  the  same  upon  delivery, 
and  a  demand  of  judgm^it  for  the  price  or  value,  with  interest 
fi<0m  the  time  of  delivery.  The  words  bear  that  construction 
rather  than  the  other;  and  perhaps  some  significance  should 
be  given  to  the  feu^t  that  the  other  causes  of  action  are  plainly 
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upon  contract,  and  that  the  pleader  conld  scarcely  ha^e  intended 
to  conple  inoonsifltent  canses  of  action  in  the  same  complain! 

2.  The  count  also  alleges,  in  effect,  k  fraudulent  purchase ; 
an  intent  not  to  pay  when  the  purchase  was  made ;  and  a  de- 
sign then  formed  to  cheat  the  plaintifEs  out  of  the  value  of  the 
goods.  If  such  an  intent  is  established  by  sufficient  evidence^ 
it  will  justify  a  rescission  of  the  contract,  and  would  have 
authorized  an  action  of  replevin,  or  of  trover,  for  the  goods. 
(OaryY,  HotaUing,  1  StU,  311.  Ash  v.  Putnam,  Id.  302. 
Boot  y.  Frenchy  13  Wend.  670.) 

3.  As  the  plaintiffs  had  received  nothing  from  the  defendant 
on  the  purchase,  except  a  worthless  verbal  promise,  there  was 
nothing  which  they  were  bound  to  return  as  a  condition  pror 
cedent  to  the  right  to  recover.  If  they  had  received  a  note,  or 
goods,  or  part  payment  in  money,  they  would  probably  have 
been  obliged  promptly  on  discovery  of  the  fraud  to  restore 
every  thing  which  they  had  received  under  the  repudiated  oon^ 
tract.  {Maason  v.  Bovety  1  Denio,  69.  Boughton  v.  Bruce, 
20  Wend.  34.  Wheaton  v.  Baker,  14  Barl.  594.)  But  I  do 
not  see  what  they  could  possibly  do  in  this  case  previous  to 
bringing  the  action,  to  manifest  their  intent  to  rescind,  un* 
less  it  was  to  give  notice  to  the  defendant.  I  think  that  was 
not  necessary.  If  the  action  had  been  in  tort,  and  the  original 
purchase  fittudulent,  and  the  possession  of  the  defendant  con* 
sequently  wrongful,  an  action  of  replevin  or  of  tort  would  have 
lain,  without  any  demand  or  notice.  (OolviUe  v.  Besly,  3 
Den.  139.  Hawkins  v.  Appleby,  2  Sand/.  421.  Ash  v.  Put- 
nam, 1  EiU,  302.)  And  it  is  difficult  to  see  why  it  should 
any  more  be  required  simply  because,  not  the  fisK^ts,  but  the 
fonn  of  action  is  changed.  The  defendant  cannot  complain, 
because  he  is  supposed  to  know  that  his  frtiud  avoids  the  ex- 
press contract,  and  makes  him,  by  implication  of  law,  liable 
to  pay  inmiediately  upon  delivery  of  the  goods.  (See  aiso 
Dea  Arts  v.  Leggett,  16  N.  T.  Rep.  682.) 

4.  Ifor  do  I  see  how,  after  the  repeated  adjudications  of 
this  court  on  the  question,  it  is  possible  to  say  that  the  plaint 
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HSb,  on  lepudiating  the  contract  for  the£ratid^  hadnot  their  eleo* 
tion  between  contract  and  tort,  as  to  the  form  of  action.  It  is 
a  question  of  form  and  not  of  substance.  The  adoption  of 
the  ex  conJtractu  form  of  action  is  in  every  respect  more  fayor- 
able  to  the  defendant.  It  prevents  a  preliminary  arrest ;  it 
allows  a  set-off;  it  defeats  final  process  against  the  body. 
Our  courts  hold  that  he  shall  not  be  permitted  to  take  advan- 
tage of  his  own  wrong  to  set  up  a  formal  objection  against  the 
plaintiff's  recovery.  Originally,  and  particularly  in  the  English 
courts,  and  in  Massachusetts,  a  distinction  was  attempted  to 
be  established  as  to  the  cases  in  which  the  plaintiff  should  be 
allowed  his  election,  and  to  confine  it  to  cases  where  the  fi^ud- 
ulent  purchaser  had  parted  with  the  goods  and  received  money 
on  his  ^e  of  the  same,  whidi  the  courts  allowed  the  plaintiflh 
to  treat  as  money  had  and  received  to  the  plaintiff's  use. 
{Bennett  v.  Francia^  2  Bos.  &  PuU,  550, 555.  Jones  v.  HoWy 
5  Pick.  286.) 

But  the  cases  in  our  own  courts  recognize  no  such  distinc- 
tion. They  seem  to  allow  it  to  be  done  in  all  cases  where  the 
plaintiff  would  have  been  allowed  to  pursue  his  remedy  in 
tort,  and  the  decisions  in  this  court  have  been  too  numerous 
and  too  uniform  to  allow  us  now  to  set  up  any  distinction  or 
limitation,  even  if  it  were  desirable  on  principle.  (Ptitnam  v. 
Wise^  1  Hill,  234  and  note.  Cummings  v.  Force,  3  id.  283 
and  note.  Berly  v.  Taylor  y  5  id.  STT.  BroumeU  v.  Flagler^ 
5  id.  282.  Baker  v.  Bobbins,  2  BeniOy  136.  Osbom  v.  Bett, 
5  id.  370.  Camp  v.  Pulver,  5  Barb.  91.  Hinds  v.  TweddU, 
7  Howard,  278.  Butts  v.  Collins,  13  Wend.  154.  See  aiso 
Lightly  v.  Clouston,  1  Taunt.  113.  HiU  v.  JerroU,  3  id.  274 
Young  v.  Marshall,  8  Bing.  43.)  There  is  scarcely  a  case  in 
this*6tate  which  holds  a  contrary  doctrine.  The  only  one  that 
has  been  presented  to  my  notice  in  conflict  with  thiese  is  that 
of  MoffaU  V.  Wood  &  Fry,  appended  to  the  defendant's  points 
but  not  reported.  I  think  we  must  regard  this  last  case  as  a 
departure  fix)m  the  line  of  authority  established  by  our  own 
courts^  and  there&re  not  to  be  followed.    The  case  of  MvffaU 
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y.  Wood  went  up  to  the  Court  of  Appeals  and  was  affirmed, 
I  have  not  had  aooeas  to  the  opinions  pronounced  upon  audi 
affixmance^  but  the  note  of  the  decision  contained  in  the  sup- 
plement to  Glintoria  Digest^  page  24>  would  lead  to  the  con* 
elusion  that  the  affirmance  was  placed  upon  a  different  ground, 
as  it  well  might  be,  to  wit,  that  there  being  an  express  valid 
contract  in  the  case,  the  plaintitf  could  not  be  permitted  to 
repudiate  it,  nor  would  the  law  imply  a  different  one.  The 
suit  was  indebitatus  assumpsit  for  goods  sold,  and  the  goods 
received  by  the  defendants  were  received  upon  a  contract  to 
sdl  them  on  commission.  There  was  an  alleged  subseque$U 
fraudulent  conversion  of  the  goods ;  and  this  fraud,  under  the 
authorities,  justified  the  plaintiffs  in  disregarding  the  sale 
made  by  the  defendants  to  other  parties,  which  was  in  effect  a 
fraudulent  conversion,  but  not  in  disaffirming  the  original  con- 
tract, which  was  sulgect  to  no  imputation  of  fraud.  There  is 
nothing  in  the  case  to  show  that  an  action  for  a  breach  of  the 
contract  to  sell  on  commission,  if  a  breach  of  that  contract 
had  been  prosecuted  for  and  proved,  would  not  have  been 
sustained. 

5.  The  remaining  question  is,  what  is  the  effect  of  a  waiver 
of  the  tort  ?  Does  it  restore  the  express  contract  which  has 
been  repudiated  for  the  fraud ;  or  does  it  leave  the  parties  in 
the  same  condition  as  if  no  express  contract  had  been  made^ 
to  such  relations  as  result  by  implication  of  law,  from  the  de- 
livery of  the  goods  by  the  plaintiflb,  and  their  possession  by 
the  defendant  ?  On  this  subject  the  decisions  are  conflicting^ 
but  I  think  the  weight  of  authority,  as  weU  as  the  true  and 
logical  effect  of  the  various  acts  of  the  parties,  is  to  leave  the  par- 
ties to  stand  upon  the  rights  and  obligations  resulting  from  a 
delivery  and  possession  of  the  goods.  {WHlsonY.ForeejQJckn^ 
no.  BuUsy.CoUins,\iWend.l&^  Campv.Pulver,5Barb. 
91.)  Indeed  I  think  the  plaintiff  might  properly  and  prefera- 
bly have  prosecuted  simply  for  goods  sold  and  delivered,  and 
allowed  the  rest  of  the  transaction  to  come  out  as  a  matter  of 
eividenoe.    If  he  had  done  so,  the  orderof  proof  would  have 
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been  aB  follows.  The  plaintifb  would  have  proved  that  ihey 
delivered  goods  of  a  certain  value  to  the  defendant,  and  that 
the  latter  received  the  same  or  that  they  were  afterwards 
shown  to  be  in  his  possession.  From  this,  evidence  the  law 
would  imply  a  promise  to  pay  the  value,  and  the  plaintiflh 
might  properly  have  rested.  The  defendant  would  then  have 
shown  the  express  contract  by  which  he  was  to  have  a  credit 
of  six  months  on  the  purchase.  This  would  have  established 
a  defense.  The  plaintiffs  would  then  show  by  the  dedaiation 
of  the  defendant  antecedent  or  subsequent  to  the  purchase,  or 
by  other  proper  evidence,  that  the  defendant's  purchase  was 
fraudulent,  without  means  or  intent  to  pay  for  the  goods,  and 
with  the  design  to  defraud  the  plaintiff,  and  would  properly 
daim  that  this  justified  him  in  repudiating  the  contract  On 
this  evidence  the  plaintiff  would  rest  and  the  proof  would  be 
dosed.  The  only  remaining  questions  would  be  questions  of 
law;  whether  this  state  of  facts  justified  him  in  prosecuting  in 
assumpsit,  and  whether  adopting  that  form  of  action  would 
reinstate  the  express  contract  These  questions,  as  already 
suggested,  ought,  I  think,  to  be  decided  in  &vor  of  the  plam* 
tiffii.  Under  the  old  form  of  pleading,  they  might  readily  be 
prosecuted  by  declaration,  plea  and  replication,  and  a  demurrer 
to  the  replication ;  under  the  new  form  of  pleading  by  a  ccnn- 
plaint  and  answer :  the  answer  setting  up  the  express  contract, 
and  the  remaining  facts  being  presented  on  the  trial  by  demal 
or  avoidance  of  the  facts  set  up  in  the  answer.  The  plainti£b 
have  chosen,  perhaps  in  stricter  asxalogy  to  the  theory  of  the 
present  system  of  pleading,  to  present  all  the  &ots  in  their 
complaint  The  defendant  admits  those  &cts  by  the  demur- 
rer, and  presents  the  questions  of  law  arising  thereon  for  the 
adjudication  of  the  court  The  result  is,  I  think,  that  the 
plaintiffs  must  have  judgment,  and  that  the  order  of  the 
special  term  must  be  aflGumed  with  costs.  , 

[Albaht  Okitbbal  Tbbh,  May  8, 1868.    Wrighi,  Oauld  and  Eogeboomf 
justices.] 

Vol.  XXVn.  42 


058  OASES  IN  THS  SUPBEME  OOUBT. 


Stevens  vs.  Wheelsb. 

A  Tendor  of  gooda  cannot  exercise  the  right  of  stoppage  «» tratuiiu  after  the 
goods  hare  been  delivered  by  the  carrier  to  a  third  person,  on  the  order  of 
the  Tendee ;  althon^  they  have  never  been  delivered  to  the  vendee  at  the 
place  to  which  they  were,  at  the  time  of  the  purchase,  ordered  by  him  to 
be  sent    8.  B.  Stbovo,  P.  J.,  dissented. 

A  vendor  has  the  right  to  stop  goods  sold  by  him,  where  he  discoven  the 
vendee  to  be  insolvent,  at  any  time  while  the  goods  are  in  transitu. 

The  transitns  continues  until  the  goods  reach  the  place  of  destination ;  unless 
sooner  terminated  by  the  act  of  the  vendee. 

A  delivery  of  the  goods,  or  a  part  of  them,  to  the  vendee,  or  a  delivery  to  his 
agent  or  to  a  honafide  purchaser  fh>m  him,  terminates  the  right  of  the  vendor 
of  the  goods  to  stop  them. 

The  moment  the  goods  come  to  the  possession  of  the  vendee,  without  ftsnd, 
the  transitus  is  at  an  end. 

APPEAL  from  a  judgment  rendered  at  a  special  term,  after 
a  trial  at  the  circoit.  The  complaint  allied  that  the  de- 
fendant wrongfully  detained  and  converted  to  his  own  use 
certain  property  of  the  plaintiff,  to  wit,  twelve  cases,  contain- 
ing 658  pairs  of  shoes,  of  the  value  of  $500.  The  answer  was 
a  general  denial  The  evidence  showed  that  in  August,  1855, 
at  Haverhill,  Mass.  the  plaintiff  sold  to  Enower  &  Co.  of 
Brooklyn,  N.  Y.  twelve  oases  of  shoes,  on  credit,  and  shipped 
the  same  hy  the  Fall  Biver  Line,  directed  to  the  purchasers,  at 
Brooklyn.  The  purchase  was  made  by  Gtooige  S.  Knower,  for 
the  firm  of  Enower  &  Co.  of  which  he  was  a  member.  Enower 
&  Co.  being  indebted  to  the  defendant,  Wheeler,  upon  a  note 
for  $500,  not  yet  due,  (George  S.  Enower,  previous  to  leaving 
home  for  the  purpose  of  purchasing  the  shoes  in  question, 
gave  Wheeler  a  verbal  order  to  get  goods  from  the  store,  to  be 
applied  in  payment  of  the  note.  The  defendant  testified  that 
Enower  offered  to  pay  him  in  goods,  before  the  note  became 
due,  which  would  be  on  the  20th  of  August,  1855.  He  had 
not  the  goods  the  defendant  wanted,  but  said  he  would  pro- 
cure them  for  him,  and  chai^  him  only  one  cent  a  pair  ad- 
vance on  the  six  months'  price  at  which  he  should  purchase 
them.    The  defendant  gave  him  a  written  list  of  the  kinds 
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that  he  wanted.  On  the  day  of  Us  retom  from  Haverhill^ 
after  having  purchased  the  goods  in  question,  G.  8.  Knower, 
at  the  request  of  the  defendant,  gave  him  another  order,  to  get 
goods  from  the  Fall  River  Line.  This  order  was  in  writing, 
and  was  general  in  its  terms.  The  ^^ defendant  had  aright  to 
take  such  goods,  and  such  cases,  as  he  pleased."  Upon  this 
order  the  defendant  obtained  the  goods  in  question  from  the 
boat  of  the  Fall  Biver  Line,  on  their  arrival  at  New  York. 
This  was  on  the  22d  or  23d  of  August  Some  days  afterwards 
he  received  a  bill  of  them  from  Enower  &  Co.  and  settled  for 
the  price,  in  part  by  giving  up  and  canceling  Enower  &  Oo.'g 
note,  and  partly  with  cash.  On  the  day  that  G.  S.  Enower  re- 
turned home,  from  Haverhill,  but  after  the  giving  of  the  writ- 
ten order  to  Wheeler,  Enower  &  Oo.  made  a  general  assign- 
ment of  their  property,  in  trust  for  the  benefit  of  creditors. 
The  goods  so  bought  of  the  plaintiff  had  never  been  paid  fot» 
The  plaintiff  insisted  that  inasmuch  as  the  insolvency  of  the 
vendees  occurred  immediately  after  the  purchase,  and  before  the 
goods  ever  came  into  their  possession,  he  was  entitled  to  exer- 
cise the  right  of  stoppage  in  transitu;  and  he  demanded  the 
goods  of  the  defendant,  who  refused  to  deliver  them  up,  claim- 
ing to  hold  them  as  a  bona  fide  purchaser  from  Enower  &0a 
Previous  to  the  demand,  the  defendant  had  sold  a  portion  of 
the  goodfr-rr«bout  half  a  dozen  cases  by  the  case,  and  two  or 
three  cases  by  retail.  The  court  charged  the  jury  that  the 
goods  in  question  had  been  stopped  by  the  vendor  while  in 
transit,  and  that  the  plaintiff  was  entitled  to  recover  the  value 
thereof  And  the  judge  directed  the  jury  to  rendar  a  verdict 
for  the  plaintiff  for  the  sum  of  $496.15;  it  being  admitted 
that  the  goods  mentioned  in  the  bill  of  sale  by  Enower  &  Oo. 
to  the  defendant  were  the  goods  sold  by  the  plaintiff  to  Enower 
&  Oo. ;  and  it  being  frirther  admitted  that  the  value  of  the 
goods  sold  by  the  defendant  before  demand  made  on  account 
of  the  plaintiff,  was  the  sum  of  $50.  The  defendant  excepted 
to  the  charge.    The  jury  found  a  verdict  for  the  plaintiff  for 
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$496.15^  and  from  the  judgment  entered  thereon  the  defendant 
appealed. 

Hayner  &  Smithy  for  the  appellant.  I.  The  court  erred  in 
not  granting  the  defendant's  motion  for  nonsnit.  If  the  goods 
in  possession  of  the  defendant  were  the  same  that  were  sold 
by  the  plaintiff  to  Knower  &  Co.,  the  plaintiff  cannot  recov^, 
because  the  transit  had  ended  and  the  vaidor^s  right  of  stop- 
page no  longer  existed.  The  order  given  by  Knower  &  Co.  to 
the  defendant  was  sufficient  to  transfer,  and  did  transfer  the 
title  of  the  goods  to  the  defendant.  The  complaint  alleges  a 
conversion  of  the  plaintiff's  property,  and  under  such  a  com- 
plaint the  plaintiff  cannot  recover  on  the  ground  of  stoppage ' 
M  iroflMitu;  for  that  ground,  affirms  the  sale  and  shows  tiie 
title  to  be  out  of  the  plaintiff,  and  he  can  only  recover  on  the 
ground  of  having  a  lien  or  special  property,  and  it  should  be 
60  allied  in  the  complaint.  The  order  given  by  Knower  & 
Oo.  to  the  defendant  to  receive  the  goods,  was  a  power  coupled 
with  an  interest,  and  could  not  be  defeated  by  any  subsequent 
act  of  Knower.  (2  Kent,  644  Ghitty  on  OotU.  p,  213,  dtc. 
1  Parsons  on  Goni.  58  and  note;  Id  p.  60  and  n.  12  «7bAii, 
846.    8  Wheat.  174.) 

Even  if  the  assignment  revoked  the  order  as  a  power^  it 
did  not  revoke  it  as  a  lioenae,  which  protects  the  defendant 
from  a  charge  of  trespass,  he  having  no  notice  of  any  revocar- 
tion.  The  assignees  took  the  goods  subject  to  what  the  de- 
fendant might  do  before  notice  to  him  that  his  authority  was 
revoked.  His  taking  the  goods  (if  not  for  his  own  benefit) 
was  for  their  benefit ;  it  was  their  taking,  effected  by  him  as 
their  agent,  and  put  them  under  their  direction.  {See  2  Keuty 
64a^ ;  MoUram  v.  fieyer,  5  DeniOy  629,  30.) 

0.  A.  NtoholSy  for  the  plaintiff  L  The  transit  was  not 
ended  at  the  time  of  the  denumd  made  by  the  plaintiff  upon 
ihe  defendant,  the  goods  not  having  reached  the  place  named 
by  the  vendee  to  the  vendor  as  the  place  of  their  destination. 
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(2  Kefnij  550,  oiuJ  caaea  there  rrfened  to.  Buckley  v.  Fur^ 
ntas,  15  Wend.  137.  Goatee  y.  BaiUon,  6  B.  d  0. 432.  JBd- 
VKvrde  v.  Brewery  2  jSfee^.  &  Wdahy,  375.) 

n.  The  defendaat  was  not  a  honafide  assignee  of  the  hills 
of  lading,  or  purchaser  of  the  goods,  and  acquired  no  property 
'  in  them  to  defeat  the  vendor's  lien.  (2  KeiKtj  5d0«  ike  Oum' 
ming  y.  Brovmy  9  Eaety  506.) 

m.  There  was  nothing  more  than  an  ezecntoxy  contraot 
for  the  sale  of  these  goods  nntil  afber  the  assignment  of  EjioweTi 
and  the  bill  of  sale  made  after  the  assignment  of  all  his  prop- 
erty conld  pass  no  title  to  the  defendant  (2  Kevd^  495, 6, 
HoMon  V.  Meyer  J  6  Iktet,  614  WUihere  v.  Lyss^  4  Oaf)/^, 
237.  Simmons  v.  Sto^, 5  Bam.  AG.  857.  McDonald  y. 
Hewetty  15  John.  349.)  The  defendant  had  notice  of  such 
drcnmstances  as  prevented  the  transfer  from  operating  to  de- 
feat the  vendor's  right  of  stoppage  in  traneitu.    (2  Kent,  550.) 

iKaBAHAM,  J.  The  question  in  this  case  is  whether  a  ven- 
dor of  goods  can  ezerdse  the  right  of  stoppage  in  traneiiu 
after  the  goods  have  been  delivered  by  the  carrier  to  a  third 
person,  on  the  order  of  the  vendee,  although  they  had  never 
been  delivered  to  the  vendee  at  the  place  directed  by  him  at 
the  time  of  the  purchase. 

For  the  purpose  of  this  case  it  may  be  conceded  that  the 
plaintifiGs  had  a  right  to  stop  the  goods,  if  they  were  stall  in 
transitu;  and  then  it  would  only  remain  to  inquire  whether 
these  goods  were  still  in  that  condition.  I  suppose  it  will  not  be 
denied  that  a  delivery  to  the  vendee's  agent  would  be  the  same 
as  ^  delivery  to  him.  So  long  ago  as  lAckborrow  v.  Masonj 
(2  Term  Rep.  63,)  it  was  held  that  amere  transfer  of  the  bill 
of  lading,  by  a  vendee,  to  third  persons,  for  value,  before  the 
arrival  of  the  goods,  terminated  the  right  of  stoppage  in  tran- 
sitUy  and  vested  the  titie  in  the  assignee,  although  the  vendee 
had  become  insolvent  before  the  delivery.  In  Oumey  v.  Beh- 
rend,  (25  Law  and  Equity  Bep.  ,)  Lord  Oampbell  says : 
^^Ever  since  the  great  case  of  Lickbarrow  v.  Mason,  the  law 
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has  been  oonsidered  to  be  that  the  bona  fide  transferee  for 
yalne,  of  a  bill  of  lading  indorsed  hy  the  shipper  or  his  con-- 
signee,  has  an  absolute  title  to  the  goods,  freed  firom  the  equi- 
table right  of  the  unpaid  vendor  to  stop  in  transihi  fix>m  the 
purchaser,  and  we  believe  it  to  be  of  essential  importance  to 
commerce  that  this  law  should  be  upheld.''  So  in  Key  v. 
Ootesworth,  (14  Law  and  Eq,  JSep.  435,)  it  was  insisted  in  a 
similar  case,  that  the  right  of  stoppage  in  transitu  subsisted, 
in  consequence  of  the  insolvency  of  the  purchaser,  but  the 
court  held  that  the  vendors  could  not  recover  aftar  a  sale  by 
the  vendee.  (See  also  WUmahurst  v.  Bawker,  7  Man.  dk  G. 
882.)  So  also  it  has  been  held  that  goods  deposited  in  a  ware- 
house at  the  end  of  the  journey  were  free  from  the  right  of 
stoppage,  and  that  the  transitus  was  at  an  end«  {Dodson  v. 
WentwoHh,  4  Man.  A  O.  1080.  5  BcM  N.  B.  8Sl.)  In 
Chdts  V.  Boeey  (33  Law  andEq.  Bep.  268,)  similar  questions 
to  those  in  this  case  were  involved,  and  although  in  that  case 
the  vendors  recovered,  on  the  ground  that  there  had  been  no 
delivery,  Williams  J.  says,  ^^No  doubt  if  the  order  had  been 
handed  to  the  defendant  and  he  had  taken  it  to  the  wharfin- 
ger, and  it  had  been  agreed  between  them  that  the  latter 
should  hold  the  oil  for  the  defendant,  as  his  agent,  there 
would  have  been  a  complete  transfer  and  delivery." 

In  Plymouth  Bank  v.  Bank  of  Norfolk,  (10  Pick.  454,)  it 
was  held  that  an  order  for  delivery,  upon  the  depodtaiy, 
whether  he  obeys  it  or  not,  or  sets  up  a  title  to  hold  for  him- 
self, divests  the  property  of  the  vendor.  And  where  the  ven- 
dee, even  before  the  arrival  of  the  goods  at  the  place  of  their 
ulterior  destination,  does  any  act  equivalent  to  taking  posses- 
sion, the  transitus  is  at  an  end.  (Forater  v.  Framptan,  6  B. 
d  0. 107.    Jorda/n  v.  JameSy  5  Ham.  102.) 

The  order  in  this  case  was  for  only  a  part  of  the  goods,  and 
to  be  selected  by  the  defendant.  If  such  order  had  not  been 
completed  by  the  selection  and  delivery,  there  might  be  room 
for  doubting  whether  such  an  order  was  sufficient  to  tenninate 
the  transitus.    But  I  think  there  can  be  no  doubt,  where  the 
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order  has  not  only  been  deliyered  to  the  carrier  bat  the  goods 
have  actuaUy  been  received  by  the  person  to  whom  the  order 
was  given^  and  removed  by  him.  The  rule  is  clearly  stated 
to  be  if  the  goods  be  once  delivered  to  a  servant  or  agent  of 
the  vendee  authorized  to  receive  them  by  him^  the  right  of  the 
vendor  to  stop  them,  in  the  event  of  the  insolvency  of  the 
vendee,  is  gona    (Bolin  v.  BuffnagUj  1  BawlCy  9.) 

It  wotdd  be  sufficient  for  the  decision  of  this  case  merely  to 
treat  the  defendant  as  the  agent  of  the  vendee  in  receiving  the 
goods ;  and  in  such  case  the  delivery  to  him  of  the  goods 
would  terminate  the  creditor's  right  over  the  goods.  And  a 
delivery  to  the  vendee,  of  only  a  part  of  the  goods  sold,  is  a 
delivery  of  the  whole,  so  far  as  to  bar  the  right  of  stopping 
them  on  their  passage.    (2  S.  Black.  504.    6  East,  614) 

If  this  be  the  law  as  to  the  vendee,  or  his  agent,  with  how 
much  more  force  can  it  be  applied  to  a  case  of  a  purchaser 
from  such  vendee,  who  has  received  the  goods  and  paid  there- 
for. A  bona  fide  purchaser  of  goods  from  a  vendee,  even 
where  the  delivery  to  him  by  the  vendor  was  conditional,  wiU 
acquire  a  valid  title  on  receiving  the  delivery.  (OoviU  v.  HiU^ 
4  Benioy  323.  Smith  v.  Lynes,  1  Sdd.  41.)  If  this  be  the 
rule  where  the  delivery  was  originally  conditional,  surely  it 
cannot  confar  a  less  title  where  the  vendor^s  claim  is  merely 
to  stop  the  goods  in  traamtu.  The  same  principle  is  sanc- 
tioned in  Buckley  v.  Furnias^  (15  WencL  137,)  although  that 
case  is  cited  to  show  that  the  vendor  may  exercise  the  right 
before  the  goods  come  to  the  possession  of  the  vendee. 

From  all  these  cases,  and  I  can  find  none  sanctioning  a  con- 
trary doctrine,  the  following  rules  are  deducible,  viz :  That 
the  vendor  has  a  right  to  stop  goods  sold  by  him,  where  he 
discovers  the  vendee  to  be  insolvent,  at  any  time  while  the 
goods  are  in  transitu.  That  the  transitus  continues  until  the 
goods  reach  the  place  of  destination,  unless  sooner  terminated 
by  the  act  of  the  vendee.  That  a  delivery  to  the  vendee,  of 
the  goodS)  or  a  part  of  them,  or  a  delivery  to  his  agent  or  to 
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a  bona  fide  purchafler  from  him,  tenniiiates  the  right  of  the 
vendor  of  the  gooda  to  stop  them 

I  hare  not  referred  to  the  fiuH;  of  an  assignment  having  been 
made,  the  same  day,  by  the  v^dee,  for  the  benefit  of  his  cred- 
itors. I  can  see  in  that  nothing  to  alter  the  rights  of  the  de- 
fendant The  pnrchase  by  him,  followed  by  possession,  would 
protect  his  purchase  if  the  &ct  of  any  other  sale  or  transfer 
having  been  made  without  deliyery  had  notcome  tohisknowl- 
edga  Several  of  the  cases  I  have  referred  to  sustain  this 
principle.  Whether  the  defendant  be  considered  as  the  agent 
of  the  vendee,  or  as  a  bona  fide  purchaser  without  notice,  or 
tiie  agent  of  the  assignee  would  be  immaterial  in  making  out 
the  one  material  fiuH;,  viz :  that  the  gooda  had  in  some  way 
come  to  the  possession  of  the  vendee  without  fraud.  The  mo- 
ment that  is  established,  the  transitus  is  at  an  end. 

The  instruction  to  the  jury,  in  this  case,  that  ^^the  goods 
had  been  stopped  by  the  vendor  while  in  transit^  and  that  the 
plaintiff  was  entitled  to  recover,"  was,  I  think,  erroneous,  and 
a  sew  trial  should  be  granted.    Oosts  to  abide  the  event 

LoTT,  J.,  concurred. 

Stbono,  p.  J.,  dissented. 

New  trial  granted. 

[DuTCHBBB  G^HSBAL  Tuui,  ICfty  11, 1858.  SL  B.  Strong,  LaU  and  Ingra- 
AoM,  JnBtioes.] 


I  IT  DEI. 


ACTION, 


1.  Who 


MM. 


1.  Q.,  bdiig  the  owner  of  certain  graini 
at  W.,  and  being  indebted  to  the 
plaintiff  and  others,  on  the  14th  of 
September,  1854,  entered  into  an  ar- 
rangement with  the  defendants,  by 
which  the  latter  agreed  to  make 
seme  advances  for  Q.,  transport  the 
nrain  to  Albany,  sell  it  there,  reim- 
bnrse  themselTes  out  of  the  proceeds, 
and  pay  over  the  residue  to  the 
plaintiff  as  a  creditor  of  Q.  The 
plaintiff  was  not  a  party  to  the  ar- 
nmgement,  nor  cognisant  of  it  until 
some  time  afterwa^As.  The  deftnd- 
ants  sold  the  grain  and  appropri- 
ated the  proceeds  pursuant  to  the 
anangement,  except  that  they  lUl- 
ed  to  pay  the  residoe  to  the  plain- 
tiff. ffOd,  that  tile  defendants* 
promise  to  Q.  for  the  benefit  of  the 
plaintiff,  was  obligatory  upon  them, 
and  authorized  a  suit  in  the  name 
of  the  plaintiff,  to  recoTer  so  much 
of  the  money  as  was  to  be  paid  over 
to  him ;  witiiout  any  assignment  of 
the  cause  of  action,  from  Q.  to  him. 
ffeile  T.  Boardman,  82 

2.  A  town,  in  its  corporate  character, 
cannot  maintain  an  action  to  iei 
aside  a  contract  made  between  the 
supervisor  and  commissioners  of 
highways,  of  the  one  part,  and  a 
plank  road  company,  of  the  other 
part,  under  which  tiie  plank  road 
company  claims  possession  of  a  pub- 
lic highw^  in  the  town.  Town  of 
(kdmY.Chfde  and  Boae  Plank  Road 
Comgtamiff  648 


2.  For^^ai  caauei, 

8.  The  abolition,  in  words,  of  the  dis- 
tinction between  actions  at  law  and 
suits  in  equity,  by  the  code,  was  not 
intended  to  break  up  the  well  settied 
ftmdamental  principles  and  limits 
of  common  law  and  equitable  Jurin- 
diction,  and  open  to  courts,  as  proper 
suljects  of  judicial  discretion,  a  class 
of  moral  wrongs  or  misfortunes,  not 
previously  the  legitimate  subjects 
of  legal  or  equitable  investigation  or 
redress.    Cropwy  ▼.  Bwwney^  810 

4.  Nor  was  the  abolition  of  the/orms 
Iff  aeUon  intended  to  create  or  jus- 
tify novel  and  unprecedented  cansM 
of  action.  f& 

8.  To  r9e€i90r  p^ntmid  prcpmiif. 

6.  In  an  action  to  recover  the  possea- 
sion  of  personal  property,  where  tiie 
properly  has  been  delivered  to  the 
plaintiff,  and  the  defendant,  in  his 
answer,  claims  a  return  thereof,  if 
the  verdict  is  for  the  defendant,  the 
plaintiff  has  a  right  to  return  the 
property  instead  of  paying  the  val- 
ue of  it ;  which  can  only  be  required 
of  him  in  case  a  return  cannot  be 
had.  And  it  is  his  right  to  have 
the  damages  for  the  .taking  and 
withholding  of  the  property  assess- 
ed. The  judgment  should  be  ac- 
cordingly. Glanny.  Tomtglooe,  480 

6.  The  defendant  has  not  the  right  to 
a  Judgment  for  the  value  of  the 
property,  or  the  return  thereof,  as 
he  shall  elect  The  Jury  should  be 
instructed  to  find  for  the  defendant 
generally,  and  to  assess  the  value 
of  the  property,  together  with  the 
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nn)sx. 


dtiDAgefl  for  the  taking  and  with- 
holding thereof.    .  %b 

Ste  Dbath  bt  wbobtoful  act,  Ak3. 
Oybbbbbb  op  Hiohwats. 


AOOOBB  AND  SATISFACTION. 

1.  Where  additional  secority  is  re- 
quired, and  receired,  by  a  creditor 
for  a  part  of  his  debt,  this  is  a  good 
consideration  for  the  relinquishment 
of  the  residue,  and  may  be  pleaded 
as  an  accord  Kod  satisfaction,  in  bar 
of  the  recovery  of  any  portion  of 
the  debt,  beyond  the  sum  thus  se- 
cured.   Keder  ▼.  SaUtbury,       486 

2.  Thus,  where  S.  was  indebted  to  K. 
on  a  bond,  secured  by  a  mortgage 
executed  by  S.  alone,  in  a  sum  ex- 
ceeding |2500,  and  a  suit  to  fore- 
close the  mortgage  had  been  com- 
menced ;  and  S.  thereupon,  together 
wth  his  ufifey  executed  a  new  mort- 
gage to  K.  upon  other  hmd,  the  wife 
thus  releasing  her  right  of  dower 
therein ;  Held  that  this  was  a  good 
consideration  to  uphold  an  agree- 
ment by  K.  to  release  and  discharge 
the  debt  secured  by  the  first  mort- 

e,  over  and  above  the  sum  of 
%b 

8.  After  a  condition  is  broken,  a  valid 
satisfaction  may  be  made  upon  an 
agreement  which  is  not  by  parol.  %b 


AGREEMENT. 

1.  Coneirudion  and  i^ect, 

1.  On  the  27th  of  March,  1866,  J.  en- 
tered into  a  written  agreement  with 
T.  to  erect  five  brick  houses  on  lots 
which  were  by  the  agreement  to  be 
sold  and  conveyed  by  T.  to  J.  A 
building  loan  of  $8500,  payable  in 
installments,  was  to  be  furnished 
by  T.  to  J.  The  first  payment  of 
|500  on  account  of  the  loan  was  to 
be  made  when  the  first  tier  of  beams 
was  put  upon  the  buildings  and  the 
walls  were  up  all  around.  The  sec- 
ond payment  of  $500  was  to  be  made 
when  the  second  tier  of  beams  was 
put  in  and  the  walls  were  up  all 
around.  V.  W.  furnished  J.  with  ma- 
terials used  in  the  construction  of  the 
houses,  and  received  from  J.  a  draft 
or  onler  directed  to  T.,  by  which 
the    latter    was  requested  to  pay 


y.  W.  or  order  I860  ''when  the  wo- 
ond  tier  of  beams  are  on  the  lire 
brick  houses  to  be  built  dbc  as  per 
contract  between  us  dated  March 
27th,  1856,  and  charge  the  same  to 
me,  which  is  to  be  applied  on  the 
second  payment"  This  order  was 
accepted,  in  general  terms,  by 
the  drawee.  J.  abandoned  the  con- 
tract, without  having  complied  with 
the  condition  on  which  the  pay- 
ment of  the  second  $500  depezuied. 
Held  1.  That  the  draft  or  order  was 
not  a  bill  of  exchange,  it  not  being 
for  the  payment  of  money  abso- 
lutely and  at  all  events;  and  that 
the  reference  to  the  contract  out  of 
which  the  money  was  to  proceed, 
and  the  direction  making  it  applica- 
ble to  the  second  payment,  must  be 
read  in  connection  with  the  other 
parts  of  the  Instrument,  to  ascertain 
the  intention  of  the  parties.  2.  That 
the  draft,  by  its  terms,  was  paya- 
ble out  of  the  second  payment  men- 
tioned in  the  contract  of  March 
27,  1856;  and  the  drawee,  by  his 
general  acceptance,  undertook  to 
pay  the  money  upon  the  happening 
of  the  event,  or  the  performance  of 
the  condition,  therein  referred  to; 
and  that  condition  never  having 
been  performed,  thatV.  W.  could 
not  recover  of  T.,  in  an  action  upon 
the  instrument  Van  Wagner  v. 
TerreU,  181 

2.  By  an  instrument  in  writing  dated 
Nov.  27, 1852,  the  defendant,  for  a 
rent  of  |2000  paid  to  him  m  advance, 
leased  to  the  plainti£f  the  two  ban 
or  saloons  on  the  steamers  Southern 
Michigan  and  Northern  Indiana,  "for 
the  season  of  navigation  of  1858.*' 
By  another  instrument  of  the  same 
date,  the  defendant,  in  consideration 
of  the  promissory  note  of  the  plain- 
tifir,  for  $2000,  payable  March  1, 
1858,  agreed  to  lease  to  the  plaintiff 
the  two  bars  or  saloons  to  be  on  two 
new  steamers  then  building  by  B. 
B.  &.  Co.,  "  for  the  season  of  navigar 
tion  of  1853,  commencing  on  Uie 
first  day  of  May  in  said  year.**  Held 
that  the  defendant  undertook  that 
the  plaintiff  should  have  and  ei\]oy 
the  use  of  the  bars  and  saloons  for 
the  "  season  of  navigation  ;*'  not  sim- 
ply fbr  the  thne  the  boats  should  be 
navigated  or  employed  in  transport- 
ing passengers.  ifcCfleary  v.  Bi- 
wa/rdsy  289 

8.  And  the  plaintiff  having  been  de- 
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priT«d  of  the  poB86iBi<m  during  a 
pcortlon  of  the  season,  by  the  delay 
of  the  defendant  In  getting  the  sa- 
loons fitted  np,  and  by  the  steamers 
being  laid  up  a  part  of  the  summer, 
it  wa8>W<A«r  KM  that  the  plain- 
tiff  had  a  good  canse  of  action  for 
the  breach  of  the  agreement.  And 
that  the  proper  measure  of  damages 
was  the  amount  of  rent  paid  for  the 
use  of  the  saloons  while  the  plain- 
tiff was  deprived  of  their  use,  at  the 
rates  spedfled  in  the  leases,  with 
Interest  on  the  same  from  the  close 
of  navigation  in  1868.  ib 

4.  The  question  whether  an  agreement 
in  writing,  for  the  sale  and  convey- 
anoe  of  land,  is  merged  in,  or  ex- 
tinguished by,  a  deed  subsequently 
executed  by  the  vendor,  is  a  ques- 
tion of  construction,  as  to  the  intent 
of  the  parties,  to  be  gathered  from 
a  consideration  of  the  entire  contents 
of  the  instruments.  Where  the  things 
stipulated  in  the  agreement,  to  be 
done  by  the  vendor,  are  distinct  in 
their  c^racter,  and  may  be  done  at 
successive  times,  unless  the  perform- 
ance of  one  of  the  things  covenanted 
to  be  done,  by  the  execution  of  a 
deed,  can  well  be  supposed  as  de- 
signed by  the  parties  to  be  a  com- 
plete execution  and  consummation 
of  the  entire  contract,  and  accepted 
as  such,  the  doctrine  of  merger, 
waiver,  or  frill  performance  should 
not  be  applied.    Afmood  v.  Norton, 
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6.  Thus  where  the  agreement  contained 
covenants,  1.  For  the  conveyance  of 
a  tract  of  land ;  2.  For  the  convey- 
ance of  a  water  power;  8.  For  the 
conveyance  of  the  foundation  of  a 
building,  and  of  an  iron  water  wheel 
and  shaft,  dMS.,  for  the  consideration 
of  |5800;  and  4.  For  raising  and 
filling  in  the  grounds,  for  the  pur- 
poses of  a  road,  such  raising  and  fill- 
ing to  be  completed  within  sixty 
days;  and  the  vendor,  long  before 
the  time  when  by  the  contract  the 
fining  in  was  to  be  done  and  the 
road  was  to  be  built,  executed  a 
deed,  conveying  to  the  purchaser  the 
premises  agreed  to  be  conveyed; 
MM  that  no  presumption  could 
properly  arise  therefrom,  that  the 
work  was  done,  or  its  performance 
waived ;  and  that  the  deed  was  to 
be  deemed  merely  a  conveyance  of 
the  land  and  its  immediate  appurte- 


nanoes,  and  not  a  emupleto  execu- 
tion of  the  article  of  agreement  ib 

6.  ffM  oZflo,  that  the  covenants  in  the 
contract  should  not  be  construed  to 
merge  in  the  conveyance,  for  the 
frirther  reason  that,  though  connect- 
ed with  the  beneficial  enjoyment  of 
the  lands,  they  related  to  an  improve- 
ment to  be  made  off  firom  the  lands ; 
viz.  to  the  grant  or  construction  of 
a  way,  independent  of,  and  collat- 
eral to,  the  lands  conveyed.  A 

7.  By  an  agreement  executed  by  and 
between  Norton  A,  Gushman  of  the 
first  part,  and  Atwood,  Cole  A,  Crane 
of  the  second  part,  the  parties  of  the 
first  part  sold  and  agreed  to  convey 
in  fee  certain  lots  of  land  to  the  par- 
ties of  the  second  part.  And  the 
vendors  covenanted  and  agreed  to 
raise  and  fill  in  a  portion  of  the 
grounds,  so  as  to  provide  a  good  road 
for  the  purchasers,  who  should  be 
permitted  to  use  such  road  until  an 
avenue  in  lieu  of  it'should  be  opened 
and  filled;  and  to  take  immediate 
possession  of  the  bargained  prem- 
ises. The  filline  in  of  the  road  was 
to  be  done  within  25  days  after  the 
date  of  the  articles,  so  as  to  be  ];>as»- 
able  for  loads— and  to  be  completed 
within  60  days  after  date.  Thebreach 
alleged  was  that  Norton  Sl  Cushman 
did  not,  within  said  25  days,  raise 
and  fin  in  the  grounds  so  as  to  pro- 
vide a  ^oo(2  road ;  nor  was  any  road 
made  or  provided  convenient  for 
loads  to  pass  over ;  nor  was  the  fin- 
ing completed  wiUiin  80  days,  but 
on  the  contrary  they  whony  neglect- 
ed to  make  said  road  or  perform  said 
filling;  whereby  the  covenant  was 
broken.  HM,\.  That  this  was  weU 
pleaded  as  a  proper  and  perfect 
breach  of  the  covenant ;  but  that  it 
was  only  an  allegation  of  a  single 
breach,  occurring  as  to  one  part  of 
the  act  to  be  done  at  the  expiration 
of  25  days,  and  as  to  the  other  part, 
at  ttke  expiration  of  60  days  after 
the  date  of  the  articles;  imd  was 
not  an  aUegation  of  successive  or 
continuous  breaches  occurring  from 
time  to  time  afterwards.  And  there- 
fore, that  upon  the  &ce  of  the  com- 
plaint the  suit  was  in  fact  brought 
only  to  recover  damages  for  that  sin- 
gle breach  or  violation  of  the  cove- 
nant. 2.  That  a  breach  thus  alleg- 
ed was  ample  and  comprehensive 
enough  to  embrace  aU  damages,  im- 
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nMdittely  or  remotely  flowing  from 
an  InfrM^ioii  of  the  ooTenaQt.  That 
the  act  to  be  done  being  single  and 
indiyieible,  performanoe  woiSd  dis- 
charge the  entire  obligation,  and 
non-perfonnance  expoeed  the  offend- 
ing party  to  the  penalties  of  an  entire 
breach.  8.  That  the  canse  of  action, 
if  it  arose  at  all,  arose  at  the  end  of 
60  days ;  and  if  the  road  was  not 
then  completed,  a  full  and  perfect 
cause  of  action  existed,  as  for  a  to- 
ieU  fkilnre  to  perform,  and  the  con- 
tract was  to  be  treated  as  broken 
completely.  4.  That  Atwood,  Cole 
&,  Crane  being  in  the  possession  and 
ownership  of  the  premises,  at  the 
time  the  breach  occurred,  and  inter- 
ested in  the  covenants  contained  in 
the  agreement,  were  the  proper  par- 
ties to  sue  for  a  breach  of  such  cove- 
nants. And  that  a  nibseqtiani  sale 
of  the  lote  with  the  appurtenances, 
to  Atwood,  by  his  co-owners,  Cole 
do  Crane,  by  an  agreement  not  pur- 
porting to  convey  any  right  or  cause 
of  action  which  had  already  accrued 
by  breach  of  Uie  original  contract, 
nor  purporting  to  convey  in  temu^ 
any  right  or  interest  covered  by  the 
covenants  in  question,  did  not  au- 
ihoriae  Atwood  to  sue  for  a  breach 
of  those  covenants,  without  joining 
Cole  &»  Crane  with  him,  as  plaintiffl. 
6.  That  the  breach  of  the  covenant 
converted  the  claim  into  a  chose  in 
action,  for  which  the  lemedy  must 
be  sought  by  the  parties  interested 
in  it  at  the  time  the  cause  of  action 
accrued ;  unless  it  had  been  subse- 
quently assigned.  ib 

2.  Avoiding  for  mistake. 

8.  If  a  party  intends  to  plead  ignorance 
of  a  fact  which,  if  known,  would 
have  prevented  his  making  an  exec- 
utory contract,  originally,  he  must 
do  it  when  called  upon  to  carry  the 
contract  into  effect;  if  upon  inquiry 
he  could  have  informed  himself  of 
such  fact  After  having  executed 
the  agreement,  he  cannot  avoid  it  on 
the  ground  of  mere  mistake.  Muiu- 
oX  Life  /ns.  Co.  of  Now  York  v.  W(k- 
gor,  864 

9.  The  pa3rment  of  money  upon  such 
a  contract,  by  a  party  thereto,  with 
the  knowledge,  or  with  the  means 
of  knowledge,  of  such  &ct,  will  be 
deemed  a  voluntary  payment ;  and 
the  party  will  be  estopped  thereby 


firom  anaging  ignoraaoe  of  sodi  iiKt» 
in  an  action  subsequently  brougfat  by 
him  to  recover  the  money  back,  on 
the  ground  that  the  original  ooDtract 
was  entered  into  under  a  mietakeof 
facts.  ib 

8eo  AcooBD  ▲»>  Satibfagtiov,  2. 
Plahx  Roao  OoMPAxna,  1, 2, 8»  4. 


APPEAL. 

See  HioHWATB,  18, 14. 
PsAonoB,  8, 4. 


ASSIGNMENT. 

1.  It  is  not  necessary  for  the  assignee 
of  a  thing  in  action,  or  contract,  to 
prove  that  he  paid,  or  agreed  to  pay, 
a  consideration  for  it,  to  entitle  him 
to  maintain  an  action  thereon,  in  his 
own  name,  if  he  shows  that  he  holds 
it,  and  is  the  real  party  in  interest. 
Rickardeon  v.  Mead,  178 

2.  A  gratuitous  assignment,  if  good  on 
its  &ce,  is  sufficient ;  for  it  passes 
the  titie,  as  between  tlve  parties,  ib 

8.  An  assignment  of  an  aocoont,  for 
work  and  labor,  indorsed  on 'the 
back  thereof,  by  which  the  owner 
sells  and  transfers  the  same  to  an- 
other, is  valid,  aithoogh  no  consid- 
eration is  expressed.  And  the  as- 
signee may  recover  thereon,  in  his 
own  name,  without  proving  the  pay- 
ment of  any  consideration.  ib 


ASSUMPSIT. 

1.  In  an  action  upon  an  implied  as- 
sumpsit, although  it  is  no  longer  ne- 
cessary for  the  plaintiff  to  allege,  in 
his  complaint,  any  promise  on  the 
part  of  the  defendant,  yet  he  must 
eiaie  fads  which,  if  true,  would, 
prior  to  the  code,  have  authorised 
him  to  allege,  and  the  court  to  infer, 
a  promise  on  the  part  of  the  defend- 
ant.   Cropsey  v.  Sweeney,  810 

2.  A  woman  who  has  lived  with  a  man 
as  his  wife,  supposing  herself  to  be 
such,  cannot,  on  discovering  that  the 
marriage  between  them  was  void, 
recover  for  her  services,  upon  an  im- 
plied promise  to  pay  for  tham.     A 
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ATTAOHHSNT. 


1.  Where  property  Ib  seized  by  a  sheriff 
by  virtue  of  an  attachment  under  the 
code,  he  most  retain  it  in  his  posses- 
sion until  thedetermination  of  the  ac- 
tion in  which  the  attachment  was  is- 
sued ;  and,  if  the  plaintiff  recovers 
Judi^ent,  unUl  the  property  is  sold 
under  an  execution  issued  ttiereon ; 
unless  the  judgment  is  otherwise  sat- 
isfied, or  unless,  in  case  of  perishable 
goods  Ac.  he  is  ordered  by  the  officer 
who  issued  the  attachment,  to  sell 
the  same.  McKatyy,  Sorrower,  468 

2.  If  he  has  the  goods  when  a  proper 
execution  Is  presented  to  him,  and 
proceeds  to  s^  thereon,  it  is  all  the 
plaintiff  has  a  right  to  require  of 
him.  %b 

8.  Where  the  person  who  was  the  sher- 
iff when  the  attachment  was  issued, 
and  who  executed  it,  ceases  to  be 
sheriff,  by  the  expiration  of  his  term 
of  office  before  the  plaintiff  obtains 
his  judgment  and  issues  his  execu- 
tion, the  execution  should  be  directr 
ed,  and  delivered  to  the  former  sher- 
iff, and  not  to  his  successor.  %b 

4.  The  execution  issued,  in  such  a  case, 
should  be  a  special  one,  directed  to 
the  former  sheriff  as  such,  reciting 
the  issuing  of  the  attachment,  and 
the  talking  of  the  property  thereon, 
•and  requiring  a  safe  of  that  proper- 
ty, by  him.  After  which  it  should 
direct  him  to  sell  the  property  of  the 
defendant  generally.  %b 

6.  TTntU  a  proper  execution  has  been 
put  in  his  hands,  directing  a  sale  of 
the  property  seized,  such  former 
sheriff  cannot  be  placed  in  default 
in  respect  to  such  property.  He  is  not 
bound  to  deliver  the  property  po  his 
successor  in  office,  to  be  sold  on  an 
execution  directed,  and  delivered, 
to  the  latter;  and  cannot  be  made 
liable,  for  a  reftisal  so  to  deliver  it 

%b 

B 

BANEBUPT  AND  BANEBUPTCT. 

1.  An  aaslgnee  in  bankruptcy  hfts  no 
power  to  sen  and  convey  the  prop- 
erty of  the  bankrupt,  wiUioi^t  an  or- 
der of  the  court  The  obtaining  of 
such  an  order  is  a  sabstantial  requi- 


sition of  the  itafcute,  and  matt  be 
complied  with.    Olmftia$ul  v.  Boe- 

262 


2.  A  purchaser  claiming  under  a  deed 
executed  by  such  assignee,  must 
aver  and  prove  an  order  of  sale.  The 
order  cannot  be  proved  by  recitals 
in  the  deed.  Such  recitals  are  only 
evidence  of  the  bankruptcy,  and  the 
appointment  of  the  assignee,  and 
the  consequent  conveyance  to  him. 

f& 

8.  A  sale  and  conveyance,  by  an  as- 
signee in  bankruptcy,  of  lands  held 
adversely  at  the  time,  made  more 
than  two  years  after  tiie  decree  in 
bankrupt<^,  is  void,  and  confers  up- 
on the  punshaser  no  title  to  the 
lands,  or  right  to  maintain  an  action 
to  recover  them.  tb 

4.  After  the  power  of  the  assignee,  to 
recover  the  lands,  has  expired,  a 
deed  fh>m  him  will  not  revive  it,  in 
&vor  of  his  grantee.  f& 

6.  A  title  to  real  estate,  acquired  un- 
der a  judicial  sale,  cannot  be  suc- 
cessAilly  assailed  on  the  ground  that 
one  who  was  originally  a  defendant 
in  the  suit,  claiming  an  interest  in, 
or  lien  upon,  the  land,  became  a 
bankrupt  or  an  insolvent  during  the 
progress  of  the  suit,  and  his  assignee 
was  not  made  a  party.  %b 

6.  Under  the  bankrupt  act  of  1841,  it 
is  not  necessary  to  make  assignees, 
appointed  pendente  Uie,  parties,  in 
order  to  bind  their  interests.         ib 

7.  If  there  is  any  irregularity  in  a  de- 
cree, in  not  making  an  assignee  in 
bankruptcy  a  party,  he  may  move, 
within  the  year  allowed  by  the  re- 
vised statutes,  (2 IL  8. 859,)  but  not 
afterwards,  to  set  aside  .the  decree. 

BANES  AND  BANEING. 

1.  An  individual  banker,  doins  busi- 
•  ness  under  the  general  banlmig  law 
of  this  state,  who  assumes  a  special 
name  by  which  his  business  as 
banker  is  characterized  and  known, 
may  be  assessed  by  that  name,  and 
the  warrant  for  the  collecticm  of  the 
tax,  issued  against  such  name,  may 
be  levied  upon  the  money  or  prop- 
erty used  in  the  business  of  such 
banker.    FaiMm  y.  Mttter,         84 
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2.  The  qiiestlon  whether  such  henker 
was  taxable  in  the  town  or  ward  in 
which  the  auesament  was  made 
cannot  be  raised  to  affect  the  Talidi- 
ty  of  process  regular  on  its  ikoe, 
against  the  officer  executing  it; 
nor — ^where  the  process  is  a^nst 
an  individual  bank,  by  the  name  in 
which  it  does  business,  which  name 
is  apparently  that  of  a  corporation, 
and  such  bank  has  a  place  of  busi- 
ness within  the  Jurisdiction  of  the 
assessors  and  of  the  officer  execut- 
ing the  process— can  its  owner  be 
permitted,  as  against  the  officer 
levying  on  the  money  or  property  of 
the  bank,  to  claim  that  it  is  not  a 
lawftil  corporation,  and  not  taxable 
by  its  apparently  corporate  name.  %b 


8.  The  receiver  of  a  bank  cannot  be 
Joined  as  a  party  defendant,  in  an 
action  against  the  bank  upon  a  mere 
money  demand ;  where  no  relief  is 
prayed,  or  cause  of  action  shown, 
against  the  receiver.  Arnold  j.  The 
aufM  Bank,  424 

4.  One  who  has  subscribed  for,  or  pur- 
chased, a  certain  number  of  shares 
of  the  capital  stock  of  a  bank,  and 
paid  for  the  same,  cannot  maintain 
an  action  for  money  had  and  re- 
ceived, against  the  bank,  on  the 
ground  that  the  bank  has  refhsed  to 
deliver  to  him  certificates  of  such 
stock,  and  is  therefore  bound  to  re- 
pay him  the  money  so  paid  for  the 
stock.  %b 

6.  But  if  a  bank  improperly  reAises  to 
permit  a  transfer  of  stock  to  be 
made,  upon  its  books,  or  to  issue 
certificates  of  such  stock,  an  action 
of  assumpsit  will  lie,  on  the  ground 
that  it  is  the  duty  of  the  bank  to 
permit  such  transfer  and  to  issue 
certificates ;  and  that  where  an  ob- 
ligation is  imposed  by  law,  upon  a 
corporation,  a  promise  of  perform- 
ance will  be  implied.  ib 

6.  In  such  an  action,  the  measure  of 
damages  is,  the  value  of  the  stock, 
or  its  highest  price  in  ii)arket,  at 
any  time  after  the  demand  and  re- 
Aisal  to  permit  a  transfer  and  issue 
a  scrip  to  the  owner.  ib 

7.  Where  the  articles  of  association  of 
a  bank  provide  that  no  shareholder 
shall  be  pennitted  to  transfer  his 
shares,  or  receive  a  dividend  thereon, 
who  shall  owe  the  bank  a  debt  then 


due ;  unkM  by  ooDBnt,  fte. ;  and 
authority  is  given,  whenever  audi  a 
debt  is  past  due,  to  sell  the  atock, 
and  apply  the  proceeds  to  pay  the 
debt,  these  provisions,  taken  to- 
gether, create  a  lunvpoa  the  stock, 
in  favor  of  the  bank,  for  the  debts 
of  the  holder.  «& 

8.  An  indebtedness  to  the  bank,  <tf  a 
partnenk^t  of  which  the  stockhold- 
er is  a  member,  is  within  the  mean- 
ing of  a  condition  of  this  natore, 
contained  in  articles  of  associttion ; 
and  so  long  as  such  an  indebtedneoa 
exists,  the  bank  is  not  bound  to  con- 
sent to  a  transfer  of  the  stock,  or  to 
issue  certificates  thereot  •& 

8e$  Camal  Toub. 


BA8TABDT. 

1.  Where  a  bond  is  given,  upon  an  ad* 
Jourmnent  of  an  examination  m  a 
case  of  bastardy,  conditioned  for  the 
appearance  of  the  person  charged, 
at  the  a4ioi^ned  day,  such  person 
is  bound  not  only  to  appear,  but  to 
give  his  continued  attendance  untfl 
tile  examination  and  s^bsecpient 
proceedings  are  finally  dosed.  Ths 
PeopU  V.  Jiayn€,  68 

2.  If  after  appearing  at  the  place  of 
examination,  the  accused,  befera 
the  proceedings  are  closed,  departs 
therefbom  without  leave,  and  goes 
to  his  home  and  remains  absent  un- 
til the  next  morning,  and  is  not 
present  when  the  order  of  fiUation 
is  made,  this  amounts  to  a  brsach 
of  the  bond.  t& 

8.  Such  breach  win  not  be  healed  w 
cured  by  the  return  of  the  accused, 
after  the  order  of  filiation  has  been 
made,  and  offering  to  the  Justices 
to  submit  himself  to  imprisonment 
in  Jail,  upon  their  warrant,  as  for  a 
reftisal  or  neglect  to  give  the  bond 
required  by  statute,  upon  notice  of 
an  order  of  filiation.  tb 

BILLS  OF  EXCHANGE  AND  PBOM« 
I8S0BT  NOTS& 

1.  Where  a  l^  of  exchange  was 
drawn  by  L.  B.  G.  upon  H.  db  BL, 
and  was  also  signed  by  J.  G.  as  sure- 
ty, and  subsequently  by  the  plain- 
tiff as  surety  for  J.  G.,  and  was  «o- 
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o»ptad  by  tho  drawers,  and  paid  by 
them  at  maturity,  without  fonds ;' 
EM  that  the  plaintiff  and  J.  0.  oc- 
cupied the  same  relatioQi  and  were 
under  the  same  liabilities  to  the  ac- 
ceptors, as  L.  B.  O.  the  principal 
drawer,  and  were  each  liable  to  the 
acceptors  for  the  amount  of  the 
draft;  and  the  plaintiff  having  paid 
to  the  acceptors  a  certain  amount  to 
take  up  the  draft,  it  was  Airther 
hdd  that  he,  as  the  surety  of  the 
defendant,  had  the  right  to  call  on 
him  to  refund  what  he  had  thus 
paid:     Wrighi  t.  OarUnghauu,  474 

2.  ffM  alio,  that  the  fiict  that  the 
plaintiff  had  put  his  name  to  the 
bill  as  surety  for  the  defendant  with- 
out the  request  or  knowledge  of  the 
latter,  could  make  no  difference  in 
respect  to  the  defendant's  liability 
to  reimburse  the  plahitiff.  & 

8.  The  legal  efi^t  of  an  indorsement 
of  a  promissory  note,  in  blank,  can- 
not be  varied,  or  dianged,  by  a 
cotemporaneous  parol  agreement 
Bankqf  AJbionv.Smiih,  489 

4.  The  undertaking  of  an  Indorser 
may  be  either  limited,  or  enlarged^ 
at  Uie  time  it  is  entered  into,  by  ex- 
press terms,  at  the  pleasure  of  the 
indorser.  But  if  no  such  terms  are 
expressed,  in  the  indorsement,  the 
law  fixes  the  character  of  the  un- 
dertaking, and  it  cannot  be  varied 
by  parol.  *b 

6.  Therefore,  in  an  action  against  an 
indorser,  on  a  blank  indorsement, 
the  plaintiff  will  not  be  allowed  to 
prove  that,  at  the  flme  the  defend- 
ant sold  and  indorsed  the  note  to 
hhn,  it  was  agreed  by  parol  that 
the  plaintiff  need  not  make  any  de- 
mand of  the  maker,  when  the  note 
should  nmture,  but  that  the  defend- 
ant would  be  bound  to  pay  without 
such  demand.  *b 

See  AoBXBKiKT,  1, 
OonvTXB  Claim,!. 

BOND. 

See  Babtabdt. 
SvmurcB. 

BBIDGES. 
See  OoxxuaxovaBB  of  Hiohwats. 


OANAL  TOLLS. 

The  canal  board  has  power,  H  eeeme, 
to  select  the  institution  of  an  indi- 
vidual banker,  as  a  place  of  deposit 
for  canal  tolls.  The  People  ▼.  Me- 
Cumber,  682 

OEBTIFIOATE. 
See  Eyidxhcx.  » 

PlAVX  BoAD  GOIEPAJIIBS. 

CHABITABLE  USES. 

1.  The  decison  of  the  court  of  appeals 
in  WiUiame  v.  WiUiame,  (4  SM^ 
626,)  is  not  to  be  extended  beyond 
the  exemption  of  donations  for  pi- 
ous and  charitable  uses  from  the  op- 
eration of  the  laws  to  prevent  per- 
petuities.   MeCauffhal  v.  Myan,  876 

2.  Trusts  of  real  estate  for  pioue  and 
ehcurUable  ueee  are  not  sanctioned, 
but  on  the  contrary  are  absolutely 
prohibited,  by  the  provisions  of  the 
revised  statutes  relative  to  uses  and 
trusts.  t& 

See  Will, 

COMIOSSIOK  TO  TAKE  TESTI- 
MONY. 

It  is  no  objection  to  receiving  in  evi- 
dence a  deposition  taken  on  a  com- 
mission, that  the  return  to  the  com- 
mission is  indorsed  upon  the  inter- 
rogatories, which,  together  with  the 
deposition,  are  annexed  and  secured 
to  the  commission.  MeCleary  v. 
JBdwarde,  289 


OOBfMISSIONEBS  OF  HIOHWATS. 

1.  As  to  all  bridges  except  those  which 
are  over  streams  intersecting  high- 
ways, the  duty  of  commissioners  of 
highways  is  simply  to  give  diree-' 
tione  for  their  reparation.  As  to 
those  erected  over  streams,  the  com- 
missioners are  bound  to  eaiue  them 
to  be  kept  in  repair.  Sm4ih  v. 
Wrighi,  621 

2.  Where  In  an  action  against  com- 
missioners  of  highways,  to  recover 
damages  for  iqjiuiea  snatained  by 
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the  plaintiirs  lione,  wbQe  crotsbig 
a  defectire  bridge,  the  oompUint 
chargei  the  defendants  with  having 
Degligently  pennitted  "a  certain 
brid^  in  Mid  town,  in  a  public  high- 
way,** to  be  and  remain  in  an  unsafe 
and  dangerous  condition ;  bat  Ikils 
to  allege  that  the  defendants  have 
omiUed  to  give  directions  for  the  re- 
paration of  snch  bridge ;  or  to  al- 
lege that  it  was  otot  a  stream  inter- 
secting a  highway,  it  will  be  held 
bad,  on  demurrer.  %b 

8.  The  obUgatioQ  of  commissioners  of 
highways  to  repair  bridges,  is  qnali- 
lied— not  abaolnte.  It  depends  up- 
on their  being  in  possession  of  the 
requisite  amount  of  public  ftmds  for 
that  purpose.  They  cannot  be  re- 
quired to  advance  their  indiridual 
moneys,  A 

4  Where  it  appears,  either  from  the 
complaint  or  proof,  not  only  that 
the  oomsiiasioners  had  not  the  re- 
quints  ftmds  in  their  possession  to 
enable  them  to  make  repairs,  but 
that  they  were  not  in  fsnlt  for  not 
having  obtained  such  funds,  an  ac- 
tion cannot  be  maintained  agunst 
them,  for  damages  caused  by  a  de- 
fective bridge.  *b 

5.  An  averment  in  the  complaint,  of 
the  possession  of  the  requisite  ftmds, 
by  the  commissioners,  is  necessary. 
And  this  averment  must  be  proved. 

COMPOSITION  DBED& 

1.  In  the  case  of  composition  deeds,  the 
rule  is  clearly  established,  that  the 
debtor  must  pay  at  the  day  appoint- 
ed; and  if  he  neglects  to  do  so,  the 
original  debt  is  revived.  Penniman 
Y.motL  815 


not  paid  until  the  82d  of  fluHt  raodOi, 
when  it  was  paid  to  the  attorney  of 
P.  who  had  then  become  the  holder, 
and  it  was  received  by  P.  The 
second  installment  was  due  on  the 
22d  of  December,  and  vraa  paid  to 
the  attorney  of  P.  on  the  19tfa  of 
that  month,  and  was  also  received 
■  by  P.  Bdd  that  although  P.migfat 
have  reftised  to  receive  the  pay- 
ments thus  made,  and  thereby  have 
been  restored  to  his  original  rights, 
yet  that  having  accepted  the  money, 
after  the  forfeiture,  keowiag  that  it 
was  offered  as  a  payment  on  the 
compromise,  this  vras  to  be  deemed 
an  intended  waiver  of  the  forfeit- 
ure, and  a  ratification  of  the  act  of 
his  attorney  in  reoMving  the  pay- 
ment; and  that  he  was  conchided 
by  it  ib 

COMPTROLLER. 


2.  Bythetermsof  a  deed  of  compro- 
mise, the  ms^ers  of  promissory  notes 
irere  discharged  ftom  ftirther  pay- 
ments thereon  by  a  composition 
deed,  executed  by  the  hoiderB,  upon 
the  payment,  by  the  makers,  of  a 
stipulated  sum,  in  four,  eight,  twelve 
pnd  sixteen  months.  The  deed  was 
on  the  condition  that  if  defenlt 
should  be  made  ai  ih^  timm  so  ap- 
mamied,  the  release  should  be  null 
ud  void,  and  the  creditors  should 
be  entitled  to  recover  the  flill  amount 
of  their  daim.  The  first  payment 
IbU  duo  August  20,  1868.    It  was 


Where,  upon  an  application  for  a  i 
damns  to  compel  the  oomptroDer  to 
draw  his  warrant  upon  the  treasurer 
for  the  payment  of  a  daim  upon  the 
treasury,  the  comptroller  sets  up  the 
defense  that  no  appropriation  has 
ever  been  made  by  law  for  the  pay- 
ment of  the  claim  as  reqnired  by 
the  8th  section  of  the  7th  article  of 
the  constitution,  this  is  a  conduaive 
answer  to  the  application.  FwqpU, 
ex rd,  WoodworthY. Bumms,      89 


CONDITION. 

Where  the  non-performance  of  a  con- 
dition  precedMit  is  oocadoned  by 
the  act  of  a  farty,  either  disquali- 
fying himself  for  performing  gel  his 
part,  or  by  his  giving  notice  that  be 
will  not  perform,  the  party  seeking 
his  remedy  is  not  bound  to  aver 
performance  or  readiness  to  perform, 
on  his  part,  but  may  sllege  the  ibcts 
constituting  his  excuse,  and  if  the 
proof  sustains  them  he  will  establish 
his  right  to  recover  such  damages  as 
he  can  show  he  has  sufEbred  by  the 
non-performance  of  the  other  party. 
Clarke  r.Orandatt,  78 

CONSTITUTIONAL  LAW. 

1.  Pranrious  to  the  adoption  of  the 
present  constitution  of  this  state,  the 
legidature  had  the  power  to  reduce 
the  salary  of  a  jiidge,  dariog  his 
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tsnn  of  oflleei  after  tbe  amomit  of 
such  salary  had  been  fixed  by  law. 
People^  «x  reL  WoodworU^  t.  Bw- 


2.  A  itatnte  haTing  that  eflfoct  does 
not  Tic^te  the  coostttation  of  the 
United  States,  by  impairing  the  ob- 
ligation of  a  contract.  A 

8.  Whertf  an  agreement  was  made  by 
a  plank  road  company  with  the  sn- 
perrisor  and  commissioner  of  high- 
ways of  the  town  of  P.,  by  which 
those  officers  granted  to  the  compa- 
ny the  use  of  a  certain  highway,  and 
the  company,  as  a  compensation  for 
the  prlyilege,  agreed  to  keep  such 
road  in  repiUr,  without  expense  to 
the  town ;  and  the  legislature  snb- 
seqnently  passed  a  statnte  by  which 
the  company  was  authorized  to 
abandon,  and  was  released  from  the 
duty  of  repairing,  any  part  or  all  of 
the  road;  EM  that  such  statute 
was  not  unconstitutional  and  void 
as  impairing  the  obligation  of  con- 
tracts. The  People  v.  I%e  FiskkOl 
and  Beekman  Plank  Boad  Co,,  446 

4.  The  act  of  ApiH  12, 1866,  imposing 
a  state  tax  of  a  mill  imd  a  quarter 
on  each  dollar  of  the  valuation  of 
real  and  personal  property  taxable 
in  this  state  (Loms  of  1866,  p.  611^ 
was  valid  and  constitutional.  (S. 
B.  Stboho,  J.  dissentedL)  ThePeo- 
pU  ex  reL  Burrows^  t.  T%e  Bixvrd  of 
Supervisors  of  Orange  Counijf,  676 

COBPOBATION. 

1.  When  a  foreign  corporation  has  ap- 
peared, in  an  action  commenced 
here,  it  is  as  much  within,  and  sub- 
ject to,  the  Jurisdiction  of  tbe  court, 
as  if  it  was  a  corporation  under  the 
laws  of  this  state.  Daai  ▼.  The 
Farmer^  Bank  ai  Bridgeport,   887 

2.  Although,  for  the  purposes  of  cer- 
tain provisions  of  the  statute  of  lim- 
itations a  foreign  corporation  can 
nerer  come  within  the  description 
of  those  who  are  called  residents,  so 
as  to  allow  the  statute  to  run  against 
it,  yet  its  foreign  origin  does  not  pre- 
vent the  bringing  of  actions  against 
it,  for  any  cause,  when  such  corpo- 
ration can  be  brought  within  the 
Jurisdiction  of  the  court  A 

See  HioHWATB. 

Vol.  XXVn.  43 


00818. 


1.  Where  it  appeared  that  the  Bl  db 
F.  Bank,  although  plaintiflFb  in  one 
of  the  Judgments  upon  which  sup- 
plementary proceedings  were  insU- 
tuted,  which  resulted  in  the  ap^int- 
ment  of  the  plaintiff  as  receiver, 
were  never  in  Ikct  concerned  in 
Such  supplementaiy  proceedings, 
nor  instrumental  in  obtaining  the 
appointment  of  the  receiver,  nor  in 
any  way  connected  with,  or  author- 
izing or  directing  the  commencing 
or  prosecution  of  a  suit  brought  by 
him ;  Hdd  that  the  bank  could  not 
be  diarged  with  the  costs  of  the 
action,  on  the  ground  tha^  it  was  the 
real  party  prosecuting  the  same. 
McEaarg  v.  DoneUg,  100 

2.  ff^  aiso,  that  the  bank  could  not 
be  charged  with  the  costs  under 
section  817  of  the  code;  it  not  be- 
ing the  party  represented  by  the 
receiver,  witUn  the  meaning  of  that 
section^  ib 

8.  For  the  purposes  of  that  section, 
the  receiver  represents  himself,  and 
the  estate  or  Amd  of  which  he  is 
receiver,  and  of  which  he  has  the 
custody  and  control^  sul^oct  to  the 
supervision  of  the  court,  and  not 
the  judgment  creditors  under  whoae 
judgment  he  derived  his  appoint- 
ment ;  unless  they  have  directed  or 
authorized  the  prosecution  of  the 
suit.  •& 


COUNTBB-GLADl 

1.  Where  a  promissory  note,  dated 
January  24, 1868,  was  made  by  P., 
payable  to  R/or  bearer,  wWt  'use, 
no  time  of  payment  being  specified, 
and  the  same  was,  within  three  days 
after  its  date,  sold  by  B.  to  M.,  by  . 
whom  it  was  subsequently  transfer- 
red to  the  plaintiff;  HM  that  al- 
though the  note  was  payable  on  de- 
mand, yet  that  it  was  evident,  from 
the  fkct  of  its  bearing  interest,  that 
an  immediate  demand  of  payment  • 
was  not  contemplated  by  the  par- 
ties ;  and  that  consequently  it  could 
not  be  considered  as  over  due,  at  the 
time  of  its  transfer  by  B.  so  as  to 
render  dabns  against  B.,  then  own- 
ed and  held  by  the  maker,  available 
asaBet-o£    FMtY.iVyor,      79 
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2.  Bdi  dUOf  that  daImB  against  R., 
purchased  by  P.  subseqaent  to  the 
n^Airing  of  the  note  were  not  avail- 
able as  a  coanter-claim,  in  an  action 
upon  the  note  by  a  subsequent  hold- 
er ;  they  not  constituting  a  cause  of 
action  against  the  plaintiff  on  the 
record.  *& 

8.  A  complaint  alleged  that  on  the 
11th  of  September,  1861,  the  plain- 
tiff  became  the  owner  in  fee,  by 
Tirtue  of  a  sheriff's  deed,  of  certain 
premises;  and  the  plaintiff  claim<Kl 
that,  as  such  owner,  he  wai  entitled 
to  pay  off  and  have  assigned  to  him 
to  protect  his  title,  a  prior  mort- 
gage on  the  same  premises,  held  by 
the  defendant,  which  the  complaint 
stated  the  plaintiff  had  offered  to 
pay  off,  and  of  which  he  had  de- 
manded an  assignment.  That  the 
defendant  was  proceeding  to  fore- 
close such  mortgage,  and  refused  to 
araign  it ;  and  the  plaintiff  prayed 
for  an  li\junction  to  restrain'  the  sale 
of  the  mortgaged  premises,  and 
that  the  defendant  might  be  com- 
pelled to  assign  the  mortgage  to  the 
plaintiff,  on  being  paid  the  amount 
due  Uiereon.  The  answer  of  the 
defendant,  by  way  of  counter-claim, 
asserted  that  the  defendant's  hus- 
band, 8.  M.  N.,  on  the  29th  of  Au- 
gust, 1861,  procured  the  sheriff's 
certificate,  under  which  the  plain- 
tiff acquired  his  title,  to  be  assigned 
to  the  plaintiff  for  his,  (S.  M.  N.'s,) 
benefit,  and  Airnished  the  money  to 
the  plaintiff  to  redeem  the  premises 
from  a  prior  sale  thei;eof  by  anoth- 
er judgment  creditor.  The  answer 
also  set  out  an  agreement,  signed 
by  the  plaintifff  of  the  same  date 
with  such  redemption,  reciting  that 
the  pUdntiff  had  that  day  redeemed 
the  said  premises  and  held  a  judg- 
ment against  8.  M.  N.  for  about 
|600,  and  covenanting  that  on  the 
I>ayment  of  that  sum  he,  the  plain- 
tiff, would  reconvey  the  said  prem- 
ises to  the  defendant,  at  any  time 
within  Ave  years,  on  the  payment 
of  the  sum  paid  on  such  redemption, 
with  interest ;  the  defendant  to  pay 
off  the  prior  mortgage,  and  indem- 
nify the  plaintiff  against  the  same. 
That  the  defendant  had  repeatedly 
offered  to  pay  off  the  plaintiff's 
debt,  and  requested  him  to  render  a 
just  account  thereof;  that  the  plain- 
tiff had  rendered  an  account,  which 
the  defendant  deemed  UBJust,  and 
■he  had  offered  to  refer  the  same  to  | 


arbitraton,  which  the  plaintiff  re- 
fused to  do.  The  defendant  piay- 
ed  that  such  account  might  be  set- 
tled, and  she  might  be  permitted  to 
pay  the  same  to  the  plaintiff,  and 
have  the  prenuses  conveyed  to  her; 
and  for  affinnatdve  equitable  relief. 
ffeld,  on  demurrer,  that  the  defend- 
ant's cause  of  action  did  not  arise 
out  of  the  contract,  or  transaction, 
set  forth  in  the  complaint  as  the 
foundation  of  the  plaintiff's  claim, 
and  was  not  connected  with  the  sub- 
ject of  the  action ;  and  was  there- 
fore not  admissible  as  a  counter- 
claim. (Smith  J.,  dissented.)  Sums 
V.  NevifUy  ^^ 

COVENANT. 

See  AgbbbmbsTi  5,  6,  7« 
Lbasb, 


D 

DAMAGES. 
See  AoBBEXEirT. 
Bahks  Ac  6. 


DEATH  BY  WRONGFUL  ACT,  Ac 

1.  The  statutes  of  New  York,  passed 
in  1847  and  1849,  giving  an  acUon 
for  damages  to  the  fiunilies  of  per-  . 
sons  kiUed  by  the  wrongftil  act,  neg- 
lect or  default  of  others,  have  no 
extra-territorial  application,  and  do 
not  authorize  a  suit  here  for  an  act 
done  out  of  this  state.     VantUventer 

V.    The  New  York  and  New  Baven 
BaUBoadCo.  244 

2.  Where  the  act  or  omission  causing 
the  death  of  a  person  occurred  hi 
another  state,  no  action  can  be 
mahitained  m  this  state,  by  the  per- 
sonal representative  of  the  deceased, 
to  recover  danuLges  therefor,  with- 
out alleging  and  proving  that  by  • 
the  law  of  the  state  where  the 
injury  was  inflicted  an  action  would 
lie  in  such  a  case.  i^ 

8.  Whether  an  act  or  omission  af- 
fords a  right  of  action  depends  on 
the  law  of  the  place  where  it  is 
done  or  occurs.  •& 

4.  Our  statutes  cannot  give  rights  of 
action  for  caoaea  not  otherwise  ac- 
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tionable,  ariring  or  oocniring  with- 
in the  limits  of  another  state.       4b 

6.  In  the  redress  which  the  statutes 
of  1847  and  1849  (Law$  of  1847,  p. 
676 ;  Laws  of  1849,  p.  888)  aSbnl 
to  the  fitmilles  of  those  who  have 
been  deprived  of  life  by  the  wrong- 
Ail  aci,  neglect  or  default  of  others, 
they  are  remedial,  and  are  to  be  con- 
strued liberally.  Beaeh  v.  Ths  Bevy 
8UsU  Compa/nfy,  248 

6.  The  legislature  did  not  intend  to 
confine  tiie  operation  of  those  stat- 
ntes,  in  their  remedial  features,  to 
lx\{uries  committed  within  the  terri- 
torial limits  of  this  state,  so  as  to 
exempt  from  liability  persons,  nat- 
ural or  artificial,  residing  in  other 
states;  provided  the  necessary  steps 
ai«  taken  to  obtain  jurisdiction  over 
such  persons.  ib 

7.  Accordingly,  an  action  may  be 
maintained  here,  under  those  stat- 
utes, to  recover  for  injuries  resulUng 
in  death  :  vrithout  alleging  whether 
the  ix\|uries  were  inflUsted  in  this 
state,  or  elsewhere.  4b 

13.  Buch  an  action  wiU  lie,  even  on  the 
assumption '  that  the  injuries  were 
infiicted  without  the  territorial  lim- 
its of  this  state.  4b 

BKBTOB  AND  CBBDITOB. 

Where  a  debtor  conveys  property  to 
his  creditors,  in  payment  and  satis- 
Ikction  of  a  debt,  and  the  same  is 
levied  upon  and  taken  by  a  creditor 
of  the  grantor,  under  an  execution, 
the  grantee  is  entitled  to  recover  the 
possession  thereof  on  proof  of  a  fair 
consideration,  an  open  and  notorious 
taking  of  possession,  the  absence  of 
any  intent  to  defraud  on  his  part, 
and  a  continued  possession  after  the 
purchase.  Dart  v.  The  FcurmerB^ 
Bank  at  Bridgeport,  887 

fk$  AcooBD  Avn  Satibfaotioh. 
OoMPOBinov  Dbbd. 

DEED. 

Wbere  a  deed  described  the  land  con- 
veyed as  bounded  **  on  the  south  by 
land  heretofore  deeded  to  C.  H." ; 
Bddj  that  the  southern  boundary 
being  susceptible  of  being  ascertain- 
ed and  located  with  certainty,  the 


more  uncertain  and  donbtftil  por- 
tions of  the  description— HHich  as 
distance  and  quantity— must  yield 
to  it,  if  not  ciq[>able  of  being  recon- 
ciled with  it.    Norihropy.awanMy. 

See  VsimoB  ijn>  Pubohabxb,  1. 

DEPOSITION. 
See  EyiDBircB,  1. 

E 

EJECTMENT. 
See  Lbasb,  10. 

ESCHEAT. 

Where  land  escheats  to  the  state, 
through  defect  of  heirs  of  the  person 
dying  seised,  the  state  may  grant 
the  same,  without  actual  enl^  or 
inquisition ;  even  though  it  be  held 
adversely  by  one  claiming  title 
thereto.    MeCaugKoA  t.  iSymi,    876 

See  Tbusts,  8. 

ESTOPPEL. 

1.  Where  a  party  acquiesces  fai  a  con- 
veyance of  his  own  property,  by  an- 
other, under  color  and  claim  of  title, 
he  shall  not  afterwards  be  permitted 
to  dispute  that  tiUe.  TOUm  v.  NO^ 
son,  696 

2.  M.  having  mortgaged  oertahi  prem- 
ises to  the  loan  commissioners,  and 
a  sale  thereof  being  about  to  take 
place,  under  the  mortgages,  at  his 
request,  an  arrangement  was  made 
between  M.  and  the  W.  C.  Bank,  the 
holder  of  a  Judgment  against  him 
subsequent  in  date  to  the  mortgagee, 
by  wUch  the  bank  was  to  become 
the  purchaser  of  the  mortgaged 
premises,  at  the  mortga^fb  sale,  pay 
the  mortgages,  and  hold  the  land 
until,  by  sales  thereof,  the  bank 
should  be  reimbursed  what  it  should 
have  advanced  upon  the  sale,  and 
the  amount  of  its  judgment  with 
interest,  expenses,  dbc  The  bank 
accordingly  bid  off  the  property,  at 
the  mortgage  sale,  and  took  possea- 
sion  Uiereof;  M.  attorned  to  the 
bank,  and  the  bank  proceeded  to 
sell  parcels  of  the  property,  from 
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time  to  Hbw,  and  to  I4>pl7  the  ATafk 
acco^diDg  to  the  agreement;  M. 
forreodoriog  tbe  pouession  to  the 
pnrchasera  of  the  wions  parcels,  ae 
tbe  Mine  were  aold,  and  continiiing 
to  act  npon  the  arrangement  daring 
hia  Ufetime.  HM,  that  tbe  con- 
dnct  of  M.  was  in  effect  an  assertion 
that  the  bank,  by  purchasing  at  tbe 
loan  office  sale,  would  obtain  an  in- 
defeasible tiUe  to  the  premises ;  and 
that  by  such  conduct  he,  and  his  de- 
■cenduitB,  were  estopped  from  sub- 
sequently asserting  Uie  irregularity 
and  invalidity  of  the  proceedings  of 
the  loan  commissioners  to  effect  a 
sale ;  and  from  claiming  title  to  the 
premises,  as  againat  the  grantee  of 
thebank.  ib 

8.  And  the  wifb  of  M.  having,  after  the 
termination  of  the  coverture,  recog- 
nized the  validity  of  some  of  the 
conveyances  made  by  the  bank; 
and  having  accepted  of  the  surplus 
arising  frcxn  the  sales  made  by  the 
bank  after  the  death  of  her  husband; 
HMj  that  she,  also,  was  estopped 
from  denying  the  validity  of  the 
f orecloeure,  aad  the  sale  to  the  bank. 

%b 

4.  Under  such  circumstances,  the  party 
Is  concluded  tmn.  denying  what  his 
conduct  has  asserted;  or  from  inter- 
fering in  any  way  with  titles  which 
he  Is  estopped  to  cootrovert         %b 

6.  Ignonmee  of  the  law  will  not  pre- 
vent the  application  of  the  rule  of 
equitable  estoppel,  when  the  cir- 
cumstances would  otherwise  create 
an  equitable  bar  to  the  legal  title. 

f& 

6.  A  party  who  has  executed  a  bond 
as  surety  for  a  bank,  and  thus  ad- 
mitted its  existence  and  covenanted 
for  Its  Ikithfril  performance  of  its 
contract,  is  estopped  frt>m  denying 
Its  exiBienoe,  when  sued  upon  the 
bood«     Tke  Peopk  v.  McCumber, 

682 

7.  And  where  the  principal  does  not 
take  tbe  objection,  the  surety  is  also 
estopped  from  denying  his  liability 
mfter  the  principal  has  received  the 
money  of  another,  and  the  surety 
has  covenanted  for  its  payment  to 
the  owner.  t& 


See  HiQHWATg,  5. 


EVIDJEMOI. 

1.  It  is  no  objection  to  receiving  hi 
evidence  a  depoeitioQ  taken  on  a 
commission,  that  the  retuni  to  the 
conumsslon  Is  indoned  upon  the  in- 
terrogatories, which,  together  with 
the  deposition,  aie  annexed'and  se- 
cured to  the  commisaion.  MeCUarjf 
V.  JUwordf,  289 

2.  By  an  act  of  the  legislature,  passed 
in  1858,  the  president  and  tmsteea 
of  the  village  of  Bmne  were  author- 
ized to  subwribe  ffxc,  and  hold,  stock 
in  the  0.,  C.  and  B.  Rail  Road  Com- 
pany to  an  amount  not  exceeding 
1160,000,  and  to  provide  for  the  pay- 
ment of  such  stock  by  Issuing  cor- 
poration bonds.  Commissioners  were 
appointed,  who  were  empowered  to 
sell  the  bonds,  or  exchange  them  for 
stock  in  the  rail  road.  But  it  was 
provided  they  should  have  no  power 
to  negotiate,  seU  or  tranafw  such 
bonds,  or  create  any  liability,  except 
upon  the  express  condition  tbit 
$500,000  should  have  been  ilist  sub- 
scribed by  others,  to  tbe  capital 
stock  of  the  rail  road  company ;  and 
that  before  negotiating  or  tnnsfer- 
ring  any  of  the  said  b«ide  the  com- 
missioners should  make  and  sub- 
scribe a  certificate,  In  writing,  that 
such  subscription  of  $500,000  had 
been  actually  made,  and  that  in 
their  judgment  and  belief  the  same 
had  been  made  in  good  fiuth,  and 
by  persons  able  to  pay  their  subscrip- 
tions; which  certificate  was  to  be 
filed  with  the  clerk  of  the  villaira. 
The  conlmissioners  having  m»ae 
and  filed  the  certificate  required  by 
the  act ;  Bddf  in  an  action  against 
the  Village  of  Rome,  upon  one  of 
the  bonds  issued  in  pursuance  of  the 
act,  that  tbe  making  and  filing  of 
the  certificate  by  the  commissioners, 
was  cofuilunve  on  the  parties  to  the 
suit,  as  to  the  fact  stated  in  it;  and 
that  the  defendants  could  not  go  be- 
hind the  certificate  and  show  that 
in  point  of  fact  valid  sub8cripti<ms 
to  Uie  amount  stated  had  not  been 
made.  Bank  ofJSome  v. 
Rome, 

See  HioHWATB,  2, 

EXCEPTIONS. 

A  general  exception  to  the  entire 
(£arge  of  a  judge  to  the  Jai7lB  nn- 


innKZ. 
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mnBMe  fm  tbe  {mrpose  of  nising 
any  distinct  points  of  error  in  the 
efaargiB.  It  can  only  be  snffleient 
fviiere  the  charge  consists  of  a  single 
proposition;  or  where  the  whole 
scope  of  the  charge  asserts  and  ex- 
plains a  single  question  or  principle. 
RchUuoH T.  l%e  N^w  YorkamdSrie 
SaU  Mood  Oompamyt  612 

EXBOUnON. 

See  ATTAOHMaiTT. 

BZBXFTIOH  LAW» 

EZSCUTOBS  AND  ADMINISTEA- 
TORS. 

See  MosvoAes,  6,  6,  7. 

EXEMPTION  LAW. 

1.  What  constitutes  a  teMi,  within  the 
intent  and  meaning  of  the  statute 
exempting  certain  property  from 
sale  on  execution,  most  depend  very 
much  upon  the  fftct  whether  it  is 
commonly  used,  and  may  be  used, 
as  such.  It  is  therefore  competent 
for  a  party  claiming  the  exemption 
of  a  horse  to  show  that  he  coold  use, 
and  did  use,  the  animal  as  a  team. 
Loekfwood  ▼.  Ttnmglove,  606 

2.  A  single  horse  is  a  team,  within  the 
meaning  of  the  statote,  when  it  is 
kept  and  used  as  such.  A 

d.  If  a  debtor  has  but  one  horse,  and 
hires  another  to  work  with  it,  and 
*lhe  two  make  up  the  team  which  he 
usually  works,  his  own  horse,  if 
within  the  prescribed  value,  is  pro- 
tected. f& 

4.  Although  a  debtor  has  necessary 
household  ftimiture,  and  working 
tools,  in  addition  to  his  team,  worth 
|160,  or  property  of  each  separate 
description  worUi  |160,  it  does  not 
follow  that  the  creditor  can  take  the 
whole.  It  Is,  in  such  a  case,  the 
right  of  the  debtor  to  determine  out 
of  which  description  of  property  he 
claims  the  exemption.  A 


FISHKILL  AND  BEEKMAN  PLANK 
ROAD  COMPANY. 

See  Plank  Road  Oohpaiius. 
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See  P&ABK  Road  Ooicp^ntt,  6|  7.  & 
18, 14, 17. 

FRAUD. 

Vendors  sought  to  reeoTer  the  posses- 
sion of  goods,  on  the  ground  of  a 
fUse  representation,  made  by  the 
purchasers*  agent,  at  the  time  of  the 
purchase,  in  August,  1868,  that  the 
purchasers  were  worth  |40,000.  The 
proof  of  the  ftdsity  of  the  statement 
was,  that  the  purchasers  failed,  in 
October,  and  made  an  assignment  in 
January,  following,  with  only  a 
small  amount  of  assets  after  paying 
their  confidential  debts.  The  agent 
swore  that  he  made  the  statement 
without  any  direction  from  his  prin- 
cipals, but  believing  it  to  be  tmsi 
HM  that  this  was  not  sufficient 
proof  of  an  intended  fraud  on  the 
part  of  the  agent.  Waefdr.Weot^ 
hrnn,  846 


a 

GOODS  SOLD  AND  DELIVERED. 
See  Plbadotg,  1, 2. 

GRANT. 

1.  Where  land  escheats  to  the  atati^ 
through  defect  of  heirs  of  the  per- 
son dying  seised,  the  state  may 
grant  the  same,  without  actual  en- 
try, or  inquisition ;  even  though  it 
be  held  adversely  by  one  claiming 
titie  thereto.    MeCoMghcd  t.  jByon, 

2.  Such  a  grant  will  pass  the  titie  of 
the  state,  to  the  grantee,  and  its 
right  to  institute  and  prosecute  a 
suit  Ibr  the  recovery  of  the  land.  %h 


HIGHWAYS. 

1.  To  authorize  the  laying  out  of  a 
highway  through  improved,  inclosed 
or  cultivated  land,  there  must  be  a 
certificate  of  its  necessity,  signed  by 
twelve  freeholdeni.    If  either  of  the 
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perwms  dgnlDg  the  oertlflcato  Ib  iK)t 
a  freeholder,  the  sabeeqneDt  pro- 
ceedings will  be  without  jurisdic- 
tion,  and  those  concerned  in  enforc- 
ing them  will  be  trespaaMrs.  The 
People  ex  reL  Ottman  y.  l%e  Coh^ 
miseioners  of  Highways  of  ike  Town 
of  Seward,  M 

2.  A  recital,  in  the  order  of  cammis- 
Bionen  of  highways,  laying  ont  a 
road, .  that  twelve  freeholders  have 
certified  as  to  its  necessity,  is  not 
conclnsive  evidence  of  the  fact 
That,  iwing  a  jorisdictional  fkct,  is 
open  to  contradiclaon.  ib 

8.  The  proceeding  by  mandamus,  to 
compel  commissioners  of  highways 
to  open  a  road,  should  not  be  resort- 
ed to.  where  its  necessary  effect 
would  be  to  subject  the  commis- 
sioners to  an  action  for  trespass.  A 

4.  If  the  flicts  show  a  wani  ofjwrie- 
didion,  so  as  to  make  the  proceed- 
ings entirely  void,  this  is  a  sufficient 
ground  for  not  awarding  a  peremp- 
tory mandamus.  ib 

6.  OommissionerB  of  highways  are  not 
eetopped,  by  the  Ikct  that  they  have 
assumed  an  unlawful  authority  and 
acted  under  it,  from  asserting  their 
want  of  Jurisdiction  and  refiising  to 
proceed  frurther,  whenever  they  dis- 
cover their  error.  ib 

6.  Where  an  order,  laying  out  a  high- 
way, was  signed  by  only  two  of  the 
commissioners,  and  did  not  recite 
the  ftct  that  the  third  commissioner 
either  attended  or  participated  in 
the  deliberations  of  the  others,  or 
that  he  had  been  notified  to  do  so ; 
but  on  the  contrary  it  did  recite  the 
Act  of  a  notice  that  the  two  who 
subscribed  the  order  would  attend, 
to  decide  upon  the  application,  and 
that  they  did  in  iSftct  hear  and  de- 
cide the  same  and  lay  out  the  road ; 
it  war  KM  that  the  order  was  void, 
on  its  fitce.  ib 

7.  HM  cUso,  that  parol  evidence  could 
not  be  received,  to  show  that  in  fact 
the  third  commissioner  was  notified, 
and  attended  and  took  part  in  the 
proceedings  for  laying  out  the  road. 

ib 

8.  Where  a  public  highway  originally 
laid  outsiz  rods  in  width,  was  fenced 
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only  four  rods  wide,  and  bad  beeo 
used  as  thus  fniced  for  thirty  years, 
and  there  was  no  evidence  that  the 
public  had  suffered  any  annoyance 
or  inconvenience  from  the  fences; 
ffdd  that  the  fenceto  were  not  a  pub- 
lic twistmee,  which  could  be  abated 
as  such,  by  the  oommisBioners  of 
highways.    Feekkam  v.  Memdereom, 

2fn 

9.  ffdd  dUo,  that  the  eammissionen 
of  highways  had  no  right  to  enter 
upon  the  premises  of  the  perBOo 
through  whose  land  the  road  was 
laid  out,  and  remove  the  fences,  so 
as  to  make  the  road  six  rods  wide; 
without  taking  the  proper  measures 
to  ascertain  Us  damages ;  and  this 
although  they  claimed  to  act  under 
and  by  virtue  of  a  statute,  passed 
long  after  the  opening  of  the  road, 
by  which  they  were  authorized  and 
empowered  to  make  the  road  six 
rods  wide ;  but  which  statate  did 
not  provide  for  any  compensation  to 
landowners.  ib 

10.  Under  such  circumstances  a  land- 
owner cannot  be  disturbed  in  his 
possession  without  making  him  Jnst 
compensation,  ib 

11.  Where  a  simple  emeroiiAmeiii,  not 
constituting  a  ptiblic  nuieanee,  has 
existed  in  a  highway^for  twenty 
years,  the  premises  taken  by  the  en- 
croachment cease  to  be  a  part  of  the 
highway;  and  the  Jury  should  find 
that  there  is  no  encroachment      ib 

12.  Whereanactof  thelegislataresp- 
pointed  commissionerB  to  lay  ont  a 
road,  and  required  them  to  file  a 
map  and  description  of  the  road,  in 
certain  offices ;  and  declared  tiiat  it 
should  be  lawAil, /rom  iheneefortk, 
for  the  inhabitants  of  certain  coon- 
ties  to  cut  open  and  improve  the 
said  road ;  Bdd  that  the  filing  of 
the  map  was  a  pre-requisite  which 
must  be  performed  by  the  commis- 
sioners before  the  inhabitants  wonld 
have  any  authority  to  cut  open  and 
improve  such  road.  ib 

18.  A  eorporaiion  may  appeal  to  the 
county  court,  from  an  order  made 
by  a  commissioner  of  highways  lay- 
ing out  a  highway  across  a  rail  road. 
The  People  ex  rd,  Jkufton  v.  ~ 


14.  A  corporation,  owning,  land  <m 
which  a  highway  is  laid,  is  a  "  per- 
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Bon,**  idthin  the  ttetning  of  the  seo- 
(i(m  of  the  revised  statatee  giving 
the  right  of  appeal  in  such  cases.  S 

See  CoMMiSBiovBBa  op  Hiohwatb. 

OtBBBBBB  07  HlOHWATfl. 

Towv. 

H08BAND  Am>  WIFE. 

i.  A  maiTied  woman  may  execute  a 
mortgage  of  her  own  estate,  mider  a 
power  reserved  by  her  in  a  marriage 
settlement  execated  previous  to  the 
mortgage.    Xeovttt  v.  PeB,         822 

2.  Where  a  married  woman  purchases 
property  on  her  personal  credit,  the 
title  becomes  Tested  in  her  hosband, 
and  the  pr(H[>erty  is  liable  to  be  ta- 
ken on  ezecntion  for  his  debts. 
Okum  V.  Younglow,  480 

8.  Where  a  married  woman  purchased 
a  horse,  in  her  own  name,  giving  her 
individual  notes  for  the  price,  and 
the  hnsband  immediately  took  the 
horse  into  his  possession  and  used 
him  in  his  own  business  for  about  a 
year;  iMct  that  this  was jN'tmaya- 
€ie  evidence  of  a  purchase  by  hun ; 
which  would  not  be  rebutted  by  evi- 
dence of  the  purchase  by  the  wife 
in  her  own  name,  upon  her  personal 
individual  credit ;  unless  It  was  also 
made  to  appear  that  she  had  sepa- 
rate property  which,  upon  the  pur- 
chase, she  charged  with  the  pay- 
ment of  the  pi^diase  price;  and 
that  the  vendor  gave  her  the  credit 

.   apon  the  fidth  of  that  arrangement 

%b 

dee  AsBUHrsxT. 

Mabsiaos  Sbttlbmbvt. 
Pabbbt  abd  Child. 


IGNORANCE  OF  THE  LAW. 
See  Ebtofpbl,  6. 

IGNORANCE  OF  FACTS. 
See  MiSTAKB. 

INSURANCE  (LIFE.) 

1.  The  contract  of  insurance  is  an  ex- 
ecutory contract,  executed  by  the 
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payment  of  the  sum  insured,  on  a 
foss.  MtOudl  Life  Ina,  Co.  9  Ifew 
Tnrk  V.  Wager,  864 

2.  If  there  was  fraud  in  an  original 
contract  of  life  insurance,  not  known 
when  the  loss  was  paid ;  or  if  the 
loss  was  paid  in  ignorance  of  some 
circumstance  attending  the  loss, 
which  if  known  would  have  enabled 
the  insurers  to  resist  the  claim,  the 
money  may  be  recovered  back ;  but 
if  they  knew,  when  they  paid  the 
loss,  or  upon  inquiry  might  have  in- 
formed themselves,  of  the  grounds 
upon  which  they  could  have  resisted 
the  claim,  they  cannot  afterwards 
recover  the  money  back.  4b 

8.  If  insuren  Voluntarily  pay  the 
amount  of  a  loss  upon  a  life  policy, 
they  are  barred  by  their  own  act 
from  subsequently  maintaining  a  suit 
to  recover  the  money  back,  on  any 
ground  affecting  the  validi^  of  the 
original  contract,  merely,  known,  or 
which  upon  inquiry  might  have  been 
known,  when  they  paid  the  loss j 
except  fraud.  «o 

4.  In  such  action  they  will  be  deemed, 
by  the  payment,  to  have  settled,  or 
waived,  all  questions  of  law  or  of 
fkct  as  to  the  validity  of  the  original 
contract— except  fraud— which  they 
had  the  means  of  raising  when  th^ 
paid  the  loss.  to 

6.  Consequently,  the  money  so  paid 
cannot  be  recovered  back,  on  the 
ground  of  false  representations  made 
by  the  assxured,  or  his  agent,  in  re- 
md  to  the  state  of  the  assnred's 
health,  at  the  time  of  applying  for 
insurance.  Ibgbaba]!,  X,  dissented. 

%b 


6.  Where  a  creditor  procures  an  insur- 
ance upon  the  life  of  his  debtor,  to 
secure  the  amount  of  his  advances, 
and  BO  notifies  the  insurers,  at  the 
time,  he  is  entitled  to  the  amount 
due  him  at  the  debtor's  death.  If 
he  knowingly  claims  and  receives 
more  than  that  amount,  the  insurers 
may  recover  back  the  excess.       ib 

7.  If  the  representatives  of  the  insured 
are  obliged  to  sue  upon  the  policy, 
the  burUien  of  proving  their  claim 
rests  on  them ;  but  in  a  suit  brought 
by  the  insurers,  to  recover  back 
the  amount  paid   by  them  upon 
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JUDGMSRT. 
Bm  Aonov,  6. 

JUPQE'S  CHABQE. 

A  flcnenl  exceptloD  to  the  efQtira 
cEarge  of  ajvoj^e  to  the  jury  is  an- 
arailable  for  the  purpose  of  raising 
any  distinct  points  of  error  in  the 
charge.  It  can  only  be  saffldent 
where  the  charge  consists  of  a  single 
proposition;  or  whero  the  whcde 
■oope  of  the  diarge  anerts  and  ex- 
plains a  single  qaestion  or  principle. 
Bobmmmr.  Hu  New  Torh  <md  BrU 
BaA  Boad  Ocmpamiy,  612 

8m  Bail  Boad  OoMPAnn,  18. 

jirsnoB  ov  thb  peagb. 

L  A  Justice  of  the  peace  has  no  Jmls- 
dictioQ  to  try  a  disputed  tiUe  to 
raal  property.  Bui  the  qnestlon  of 
actual  possegaion  is  not  a  qoestioo 
of  tiUe,  within  the  meaning  of  the 
prohibition  in  the  statute.  Fredoma 
mmd  SmcUarpOU  Fkmk  Boad  Co, 
T.  Waii,  214 

SL  Where  a  plank  road  company,  suing 
In  a  Justice's  court  for  penalties  for 
panuig  its  toU-gafce  without  paying 
ton,  proTes  itself  to  be  a  corporation, 
and  in  possession  of  the  road,  and 
the  incurring  of  the  penalty  by  the 
defendant,  this  Is  sufficient  to  entitle 
it  to  .reooTer,  without  proof  of  its 
right  to  enter  and  coostmct  the  road 
and  erect  gates.  ib 

8.  If  the  defendant  In  sudi  an  acUon 
Intends  to  raise  the  question  of  title, 
he  ahould  set  forth,  in  his  answer, 
the  matter  showing  that  the  title 
wiU  come  in  question,  and  give  the 
undertaking  required  by  the  statute. 
If  he  fells  to  do  so,  the  justice  will 
hsTo  Jurisdiction  of  the  cause,  and 
the  defendant  will  be  preduded,  in 
his  defense,  from  draidng  the  title 
in  question.  tft 


LANDLOBD  AND  TENANT. 
iSSM  Lease. 

LEA8& 

1.  Covenants,  in  leases  in  fee,  to  pay 
rent,  fasten  themselveB  upon,  and 
run  with,  the  land,  as  to  tibeir  bur- 
den, and  may  be  enforced  against 
the  assignee.  Van  Bemsidaer  t. 
Sm^h,  104 

2.  A  covenant  is  capable  of  running 
with  the  land,  although  not  dlre<^ 
to  be  performed  on  it ;  provided  it 
tends  to  increase  or  diminish  the 
value  of  the  land,  in  the  hands  of  the 
holder.  %b 

8.  Under  our  laws,  the  relatioD  of 
landloid  and  tenant  is  made  to  exist 
as  between  the  grantor  and  grantee 
In  a  conveyance  In  fee  of  manor 
lands,  reserving  renta.  A  statote 
privily  is  created— «iongh  to  pass  a 
covenant  to  pay  rent  to  each  sabse- 
qnent  assignee  of  the  land  coavqyed, 

%b 

4.  The  lessor^S  Interest  in  such  a  lease, 
is  an  entity  assignable,  with  ita 
remedies,  as  against  the  assignees 
of  the  lessee ;  to  be  enforced  by  en- 
try for  ncm-payment  of  rent,  or  other 
forfeiture.  %b 

6.  The  lessor's  hiterest,  as  well  in  hia 
own  hands  as  In  those  of  his  assign- 
ees, is,  pro  Aae  vice,  equivalent  to  a 
reversion.  %b 

6.  The  right  of  entry  reserved  In  a 
lease  in  fee,  with  the  remedlea  for 
enforcing  it,  are  assignable  by  the 
lessor,  so  as  to  authorise  the  assignee 
to  bring  ^fectment  in  his  own  name. 

ib 

7.  The  statute  remedy  of  re-entry  by 
ejectment  has  been  ^>plicahle  by 
and  to  the  parties  to  such  leases ; 
which  remedy  Is  not  Impaired  by 
the  statute  of  1846,  abolishii^  the 
remedy  by  distress  for  rent.  ib 

8.  Leases  in  fee,  reserving  rents,  are 
valid ;  and  the  estates  and  rights  of 
both  lessor  and  lessee  under  the 
same,  are  assignable,  and  capable 
of  being  enforced  according  to  their 
tenor.  ib 
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9.  What  Ifl  a  Bofllclait  notice  of  inten- 
tion to  re-enter,  for  non-payment  of 
rent,  prior  to  bringing  an  ijectment, 
under  the  act  of  1846.  «& 

10.  In  an  action  of  ejectment  for  the 
breach  of  a  condition  by  a  lessee, 
the  words  "  lei  and  nnderlet,"  in  the 
lease,  win  be  constnied  to  mean  a 
demise  or  nnderleUing,  and  not  an 
assignment  of  the  whole  interest  of 
the  lessee.    Lynde  v.  Hough^      415 

11.  The  literal  meaning  of  the  word 
*^  let "  does  not  extend  to  an  assign- 
ment of  the  term.  «& 

12.  Accordingly,  where  a  lessee  coto- 
nanted  "  not  to  let  or  nnderlet  the 
whole  or  any  part  of  the  demised 
premises  without  the  written  con- 
sent of  the  landlord,  nnder  the  pen- 
alty of  forfeitore  and  damages,"  H 
wa»  KM  that  by  a  strict  and  literal 
intorpretetion  of  this  covenant  it 
did  not  indude  an  assignment,  by 
the  lessee,  of  all  his  right  and  inter- 
est in  the  lease.  «& 

LIMITATIONS,  STATUTB  OF. 

8t4  COBPOBATIOV. 


M 

MANDAMUS. 
8e$  HiGHWATS,  8, 4. 

MANOB  LEASES. 
See  Lbabbb. 

MABRIAGE  SETTLEMENT. 

1.  A  married  woman  may  execute  a 
mortgage  of  her  own  esteto,  mider 
a  power  reserved  by  her  in  a  mar- 
riage settlement  executed  previous 
to  the  marriage.  Leamtty.  P«S,  822 

2.  By  a  marriage  settlement,  executed 
in  1827,  the  wife,  in  effect,  reserved 
the  right  and  power  to  sell  and  dis- 
pose of  her  real  estate  included  in 
the  settlement  as  she  should  think 
proper,  and  as  if  she  were  a  feme 
sole;  and  to  revoke  the  uses  and 
trusts  conteined  therein,  and  to  de- 
clare new  uses  and  truste,  by  deed 
under  the  hands  and  seals  of  herself 


and  her  husband.    Bi  1884,  atri- 

rbite  indenture  was  execute^  by 
the  husband,  as  party  of  the 
first  part,  Mrs.  P.  of  the  second 
part,  and  8.  the  trustee  of  the  wife, 
of  the  third  part,  by  which— after 
reciting  the  seisin  of  8.  In  trust  for 
Mrs.  P.  of  certain  lands,  subject  to 
powers  of  revocation,  and  appoint- 
ment of  new  trusts,  the  employment 
of  her  separate  estate  to  buy  the 
same,  and  an  agreement  to  revoke 
such  trusts,  and  that  the  same  should 
be  held  by  S.  upon  the  trusts  there- 
hi  after  mentioned — ^the  parties  of 
the  first  and  second  parts,  to  car- 
ry such  agreement  into  efibct,  by 
virtue  of  tUl  the  powers  vested  in 
them,  revoked  all  existing  uses, 
estetes,  trusts,  powers  and  limi- 
tetions  in  respect  to  such  lands, 
other  than  those  thereby  intended  to 
be  executed,  limited  and  appointed 
to  the  use  of  S.  the  said  premises, 
upon  the  trusts  therein  mentioned ; 
and  conveyed  the  same  to  him  in  fee, 
upon  such  trusts,  to  wit:  1.  To  re- 
ceive the  rents  thereof  and  apply 
the  same  to  Mrs.  P.'s  separate  use, 
ftee  from  the  control,  debts  or  en- 
gagements of  any  husband  of  hers. 
2.  After  her  death,  to  convey  such 
premises  as  she  should  direct  by 
last  will  and  testament,  Ac,  and 
in  de&ult  of  such  appointment,  to 
receive  the  rents  thereof  and  pay 
the  same  to  Mr.  P.  for  life.  8.  After 
the  death  of  both  Mr.  and  Mrs.  P. 
and  in  de&ult  of  such  appointment 
by  her,  to  her  issue,  and  in  default 
of  issue,  to  her  heirs.  This  instru- 
ment also  contained  this  proviso, 
viz:  That  Mrs.  P.  might,  notwith- 
standing her  coverture,  with  the  con- 
sent of  Mr.  P.  if  living,  or  alone  if 
he  were  dead,  by  deed,  "  mortgage, 
charge  or  make  chargeable,  such 
premises,  with  and  for  the  payment 
of  any  sum  and  sums  of  money," 
&c  HdA  that  this  deed  or  instru- 
ment was  a  disposition  and  revoca- 
tion, within  the  meanv^of  the  mar- 
riage settlement  of  18^,  as  to  the 
premises  mentioned  therein;  and 
that  by  it,  and  as  a  part  of  such 
disposiUon  and  revocation,  Mrii.  P. 
reserved  the  power  to  mortgage  the 
said  premises,  with  the  consent  of 
her  husband.  And  the  husband  and 
wife,  and  8.  the  trustee,  having  sub- 
sequently Joined  in  executing  a 
mortgarrc  to  the  North  Am.  Trust 
and  Banking  Company,  it  was  fur- 
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a#r  hM^  ihBi  •nch  mortgage  was  a 
proper  execatlon  of  the  power,  and 
was  Talid ;  the  aasent  of  the  hus- 
band being  shown  by  bis  executing 
the  same,  and  the  legal  title  being 
covered  by  8.'s  ezecntion  tbereoH  A 

MEBGEB. 
Bm  AoKBBMSHV,  4, 6. 

MI8TAKB. 

1.  If  a  party  intends  to  plead  igno- 
Fsnoe  of  a  Ikct  which,  if  known, 
would  have  prevented  his  making 
an  executory  contract,  originally, 
he  most  do  it  when  called  upon  to 
carry  the  contract  into  effect;  if 
npon  inquiry  he  could  have  inform- 
ed himself  of  such  fact  After  hav- 
ing executed  the  agreement,  he  can- 
not avoid  it  on  the  ground  of  mere 
mistake.  MtduaiLifi  In$,  Co.  of 
JUw  York  V.  Woffer,  854 

2.  The  pajrment  of  money  npon  such  a 
contract,  by  a  party  thereto,  with 
the  knowledge,  or  with  the  means 
of  knowledge,  of  such  fiust,  will  be 
deemed  a  voluntary  payment  *,.  and 
the  party  will  be  estopped  thereby 
from  aUeging  ignorance  of  such 
fsct,  in  an  action  subsequently 
brought  by  him  to  recover  the  mon- 
ey back  on  the  ground  that,  the 
original  contract  was  entered  into 
under  a  mistake  of  fitcts.  %b 

MORTGAGE. 

1.  Naiwrt  of. 

1.  A  mortgage  \a  now  nothing  but  a 
security  for  a  debt,  giving  the  mort- 
gagee a  specific  lien,  only,  upon  the 
estate  mortgaged.    Bryan  v.  ButUt 

608 

2.  (hd  cf  what  fund  to  he  paid, 

2.  The  general  rule  in  equity  Is,  that 
a  tenant  for  life  must  keep  down  the 
interest  of  any  mortgages  upon  the 
life  estate.    Mos«Ay  v.  MarshaU,  42' 

8.  At  common  law,  the  personal  prop- 
erty of  a  decedent  was  the  primary 
ftmd  out  of  which  all  his  debts  were 
to  be  paid.  This  rule,  as  respects  real 
estate  subject  to  a  mortgage,  has 
been  changed  in  this  state ;  and  when 


such  rsal  estate  deaoeods  io  an  lieir, 
or  passes  to  a  devisee,  the  heir  or  de- 
visee is  to  satisfy  the  mortgage,  un- 
less there  be  an  express  diractioo  in 
the  wiU  of  the  tesUtor,  that  the 
mortgage  be  otherwise  paid.         «6 

4.  This  provision  of  the  statute  makes 
the  land  subject  to  a  mortgage  the 
primary  fund  for  the  satisfaction  of 
the  mortgage ;  and  the  executor  is 
not  to  be  resorted  to,  by  the  devisee, 
for  the  satisfaction  of  the  mort- 
gage. %b 

6.  The  executor  should  not  make  any 
voluntary  payments  of  interest  up- 
on mortgages  incumbering  property 
devised  to  an  individual  for  life,  un- 
less expressly  directed  to  do  so,  in 
the  will  ib 

6.  A  testator,  after  devising  to  his  wife 
for  life  certain  premises  known  as 
"  the  Mansion  House,"  and  all  the 
rents,  issues  and  profits  thereof,  di- 
rected that  all  the  rest  and  residue 
of  his  personal  estate,  not  before 
disposed  of,  be  applied  in  payment 
of  his  debts  and  liabilities  (except- 
ing such  as  were  secured  by  mort- 
gage upon  his  dwelling  house,)  and 
that  the  renuiinder  of  his  debts  over 
and  above  what  could  be  paid  there- 

-  by,  should  be  and  remain  a  charge 
upon  his  said  Mansion  House  prop- 
erty, to  be  paid  therefh>m  after 
the  life  estate  of  his  wife  therein ; 
and  for  that  purpose  he  empowered 
his  executors,  if  practicable,  to  de- 
fer the  paying  of  any  existing  mort- 
gage on  said  Mansion  House  during 
the  lifetime  of  his  wife,  or  to  make 
a  loan  or  loans  for  the  payment  of 
the  same,  and  to  secure  said  loan  or  . 
loans  by  mortgage  on  said  premises, 
to  be  paid  ^.herefrom  after  the  de- 
cease of  his  wife.  The  amount  of 
the  mortgages  upon  the  Manrion 
House,  at  the  testator's  death,  was 
about  112,000.  This  was  the  only 
real  estate  which  passed  to  the  re- 
maindermen under  the  will,  and  the 
net  annual  income  flrom  it  was  about 
$4000.  MM,  that  the  testator  did 
not  intend  that  his  executors  should 
provide  for  the  payment  of  the  in- 
terest upon  the  mortgages  on  the 
Mansion  House;  the  language  em- 
ployed having  reference  to  the  re- 
mainder of  the  debts,  viz :  the  prin- 
cipal, and  not  the  interest  to  accrue 
after  the  testator's  death.  ib 
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7.  And  Hmafmih^r  KM  ihat  the 
executor  upon  his  accotmtmg  be- 
fore ihe  surrogate,  was  not  entitled 
to  be  allowed  for  moneys  paid  by 
him  as  interest  upon  the  Mansion 
House  mortgages,  during  the  life  of 
the  widow.  (Dayis,  P.  J.  dissented.) 

8.  A  general  direction  in  a  will,  for 
the  payment  of  the  testator's  Just 
debts,  is'  not  the  ''express  direc- 
tion "  which  the  statute  (1 B.  S.  749, 
(  4)  requires,  to  change  the  statu- 
tory order  of  marshalling  the  assets 
of  a  testator,  and  to  throw  the  bur- 
den of  a  mortgage  debt  from  the 
hmd  upon  the  personalty.  Bapcdve 
▼.  JZapa2y«|  610 

9.  No  particular  expression,  or  form 
of  words,  is  necessary  to  constitute 
such  a  direction  as  the  statute  re- 
quires, that  the  mortgage  be  paid  in 
some  other  manner  than  by  the  de- 
visee. Any  provision  whidi  clearly 
expresses  that  intent  is  sufficient. 

f& 

10.  But  there  must  appear  from  the 
terms  of  the  will  itself  a  design  to 
modify  the  statutory  rule,  and  to  ap- 
ply to  the  particular  case  a  prind- 
ple  different  from  that  which  the 
law  has  made  generally  applicable 
to  cases  where  lands  descend,  or  are 
devised,  subject  to  a  mortgage,     ib 

8.  TUle  and  seinncf  mortgaged 

11.  The  title  and  seisin  of  mortgaged 
premises  remain  in  the  mortgagor 
until  all  the  proceedings  to  foreclose 
the  mortgage  have  been  completed. 
Bryan  v.  ButU,  608 

12.  On  a  foredoBure  and  sale  by  ad- 
vertisement under  the  statute,  the 
titie  and  seisin  remain  in  the  mort- 
gagor, until  foreclosure ;  and  he  is 
not  divested  of  his  titie  until  all  the 
steps  required  by  statute  have  been 

%b 


18.  There  is  no  transfer  of  titie,  so  as 
to  authorize  an  action  of  ejectment 
by  the  purchaser,  until  all  the  ne- 
cessaiy  affidavits  have  been  made 
and  recorded.  ib 

14.  The  recorded  affidavits  operate  as 
.  the  statutory  transfer  of  title.        %b 


4.  Defm 


16.  M.  executed  his  bond  and  mort- 
gage to  B.  to  secure  the  payment  of 
18000,  upon  the  agreement  of  B. 
that  he  would  pay  siid  advance  that 
sum  to  M.,  no  money  being  actually 
advanced  at  the  time.  Subsequent- 
ly, B.  paid  and  advanced  upon  the 
mortgage,  at  ^iflforent  times,  money 
to  the  amount  of  $1116,  when  he 
neglected  and  refrised  to  advance 
any  more.  In  an  action  to  foreclose 
the  mortgage,  ffdd  that  M.  could 
not  set  up  as  a  defense  that  he  had 

»  sustained  great  damage  by  the  ftiil- 
ure  of  B.  to  falffil  his  agreement  and 
advance  the  whole  $3000,  and  had  / 
been  put  to  great  trouble  and  ex- 
pense in  making  journeys  from  his 
residence  to  that  of  B.  to  obtain  the 
money.  That,  at  most,  11  was  en- 
titied  to  only  nominal  damagee. 
Ikxri  V.  McAdam,  187 

16.  ffeld  cdao,  that  at  the  thne  the  first 
money  was  advanced  by  B.,  M.  had 
the  right  to  insist  upon  the  delivery 
to  him  of  the  whole  $8000,  and  upon 
B.*8  failing  to  pay  the  whole  amount, 
he  could  have  insisted  that  the  bond 
and  mortgage  should  be  satisfied 
and  canceled.  But  that  he  having 
accepted  a  portion  of  the  $8000,  the 
bond  and  mortgage  became  opera- 
and  a  security  for  the  repayment 
of  the  amount  advanced.  ib 

17.  Where  an  action  is  brought  by  the 
receiver  of  an  insolvent  banking  as- 
sociation, to  foreclose  a  mortgage 
given  by  an  individual  as  the  substi- 
tute for  an  original  subscriber,  in 
payment  of  the  subscription  of  the 
latter  to  the  capital  stock,  the  de- 
fendant cannot  set  up,  as  a  defense, 
that  the  association  bad  no  authori- 
ty to  receive  the  bonds  and 'mort- 
gages fi^m  subscribers  in  payment 
for  the  shares  of  stock  issued  to 
them.    L€cmUY.Pta,  822 

18.  Where  both  parties  to  a  deed  acted 
under  a  mistake  in  respect  to  the 
quantity  of  land  embraced  in  the 
boundaries,  in  consequence  of  their 
supposing  that  the  fences  on  the 
north  and  south  sides  stood  upon  the 
lines  of  the  lot,  and  that  there  were 
sixty-seven  acres  between  those 
fences,  whereas  the  south  fence 
stood  upon  the  land  of  one  H.,  4 
chains  and  87  links  from  the  true 
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line,  tnd  tiie  quuitlty  of  land  em- 
braced in  the  description  was  but 
801  aoiee,  inateadof  67  acres;  Hdd, 
in  the  absence  of  any  ftmad  or  Biis- 
representation,  that  tiie  grantee  was 
without  remedy;  and  that  the  de- 
ficiency in  quantity  constitated  no 
defense  to  an  action  brought  against 
him  to  foreclose  a  mortgage  given  for 
the  purchase  money.    Narthnp  v. 

196 


6.  EquHy  cf  redemption;  who 
may  redeem, 

19.  One  having  the  equity  of  redemp- 
tion of  a  portion  of  mortgaged  prem- 
ises has  the  right  to  redeem  the  en- 
tire premises  after  they  have  been 
sold,  on  a  foreclosure,  and  the  pur- 
chaser has  entered  into  possession, 
&c.    Boqut  T.  Ctbwmt  230 

aO.  In  July,  1886,  C.  sold  and  conveyed 
a  lot  of  land  to  8.,  taking  back  a 
mortgage  for  a  part  of  the  purchase 
money.  In  October,  1885,  B.  and 
wife  conveyed  an  equal  undivided 
half  of  the  premises  to  N.,  and 
a-20ths  thereof  to  L.  In  March, 
1888,  8.  and  wife  conveyed  7-20ths 
to  N.  Boon  after  this  N.  acquired 
the  interest  of  L.  in  the  premises. 
B.  became  the  grantee  of  certain 
parcels  of  the  land,  by  deed  dated 
July  26,  1850.  8.  became  the 
grantee  of  other  parcels,  by  deed 
dated  March  18, 1888.  Other  per- 
sons also  acquired  interests  in  por- 
tions of  the  land.  0.  foreclosed  the 
mortgage  he  had  taken  ft^m  8.  by 
a  suit  in  equity,  to  which  8.  and 
wife,  and  one  other  person,  were  Uie 
only  parties  defendants.  Under  a  de- 
cree in  that  suit  the  entire  mortgaged 
premises  were  purchased  by  C.  in 
August,  1848,  and  he  obtained  the 
master's  deed  and  entered  into  pos 
session  and  made  valuable  improve- 
ments. In  an  action  brought  by  B, 
to  redeem,  it  wtu  hM  that  he  was 
entitled  to  redeem  the  entire  mort- 
gaged premises,  upon  pa^g  to  C. 
tile  balance  due  to  the  latter  on  the 
8.  mortgage,  with  costs,  0.  being 
charged  with  the  rents  and  profits, 
less  tiie  amount  allowed  for  repairs, 
taxes,  dtc  The  judgment  required 
B.  to  pay  the  costs,  and  gave  to  G. 
if  he  should  so  elect,  the  right  to  re- 
tain that  portion  of  the  premises  the 
title  to  which  was  in  8.  at  the  time 
the  mortgage  wom  foreclosed,  upon 
his  releasing  and  discharging  the 


tealdve  of  tlie  land  from  fhemoit- 
gage,  and  delivering  the  possmiqp 
thereof  to  the  leapective  owom, 
and  paying  the  eoefs  of  the  action. 

See  BfiLioioira  Socnms. 

USUBT. 

MtmiOIPAL   COEPOBATIONB. 

1.  Where  no  absolute  and  impentlie 
duty  is  imposed  upon  a  muoictpsl 
corporation,  by  its  charter,  to  make 
or  repair  sidewalks  in  the  streets,  or 
to  cause  them  to  be  made  and  re- 
paired, but  if  the  owners  of  lots, 
after  having  been  required  by  ordi- 
nances or  by-laws  to  constmct  or 
repair  a  side-walk,  or  to  keep  it  in 
repair,  shall  neglect  or  refiise  to  do 
so,  the  trustees  are  enUkorixei  to 

'  construct  such  sidewalk,  or  repsir 
the  same,  at  the  expense  of  the  lot 
owners ;  and  in  case  any  side-walk 
shall  become  impassable,  or,  in  the 
Judgment  of  the  trustees,  dangerous, 
they  are  authorized  to  repair  the 
same  immediately ;  a  disereiuin  is 
conferred  upon  the  corporation,  sod 
it  is  not  responsible  for  a  refbsal  to 
enact  ordinances  or  by-laws,  in  re- 
lation to  the  repairing  of  side-walks; 
nor,  if  it  enacts  such  ordinances  or 
by-hiws,  is  it  Hable  for  damages 
arising  ftom  a  neglect  to  enforce 
them.  Cfole  v.  Trustees  q^  A#  rO- 
lage  of  Medina^  218 


N 

NEGLIGENCE. 
See  Bail  Boad  Gomfahibs. 

NUISANCE. 
See  HiOHWATS,  8L 


0NU8  PBOBANDL 
See  InsuBAircB,  (Lifb,)  7. 

0VEBSEEB8  OF  HIGHWAYS. 

1.  Although  an  individual  elected  to 
the  office  of  overseer  of  highwajib 


INDSZ. 


685 


OHiitt  to  file  in  the  office  of  the  tofwn 
clerk  a  notice  of  his  acceptance  of 
the  officoi  yet,  coming  into  office 
under  color  of  title  by  a  lawftil  elec- 
tion, if  he  proceeds  to  execute  the 
duties  of  the  office,  he  will  be  an 
officer  de  faeto,  and  his  acts,  as  re- 
spects the  public  and  third  persons, 
willbe?alid.  BeniUtfY.  PhdpB,  62i 

2.  But,  not  being  oyerseer  de  jure,  he 
is  not  liable,  in  an  action  at  the  suit 
of  the  commissioners  of  highways, 
for  the  penalty  given  by  statute,  for 
his  neglect  of  duty  as  such  OTer- 
seer.  ib 


PABENT  AND  CHILD. 

1.  By  the  common  law,  a  father  has 
the  paramount  right  to  the  custody 
and  control  of  his  minor  children, 
and  to  superintend  their  nurture  and 
education.  The  same  rule  exists  in 
this  state.  The  PeopU,  «x  rd,  Olffi- 
stead  Y,  Ohuiead,  9 

2.  But  this  superior  legal  right  of  the 
fiither  is  subject  to  the  control  of  a 
court    of    equity,    in   two   cases : 

1.  When  the  father  has  abused  or 
forfeited  the  right  by  cruelty  or 
misconduct  towards  the  child,  or  his 
character  is  such,  or  he  has  been 
guilty  of  such  conduct,  that  the 
welfare,  either  physical  or  moral, 
of  the  child  requires  that  such  child 
shall  be  removed  from  the  liather. 

2.  When  the  fiither  and  mother  are 
living  separate  from  each  other,  un- 
der such  circumstances  as  would 

.  warrant  the  court  in  granting  a  di- 
vorce a  mensa  et  ikoro,  and  the 
welfare  of  the  child  requires  that  it 
should  reside  with  the  mother.      A 

8.  Where  a  separation  between  the 
parents  has  taken  place,  without 
any  fault  on  the  part  of  the  husband, 
upon  whose  character  there  is  no 
imputation ;  and  there  is  no  objec- 
tion made  to  his  fitness  for  the  prop- 
er discharge  of  his  parental  duties ; 
and  the  evidence  does  not  show  any 
ground  on  which  a  court  of  equity 
oould  decree  a  separation  of  his  wife 
ttom  him,  for  any  cruelty,  unkind 
treatment  or  neglect,  the  custody 
of  the  chM  will  be  given  to  him.  & 


4.  When  the  mother  has  been  at  &ult 
in  the  occurrences  preceding  the 
separation,  she  should  not  be  re- 
warded for  her  IkuitB  by  the  inter- 
position of  the  court.  If  she  breaks 
up  the  household,  and  departs  from 
her  husband's  house,  wrongfkilly, 
whether  it  be  done  of  her  own  pur- 
pose, or  ft^m  weakly  yielding  to 
the  evil  influences  of  others,  she  is 
not  to  be  sJlowed  to  take  with  her 
the  children  of  the  union.  «& 

PABTIES. 

No  one  can  be  both  plaintiff  and  de- 
fendant, in  an  action.  A  party  can- 
not have  a  right  of  action  against 
himself,  either  as  debtor  or  tort- 
feasor. Trustees  of  the  Meth,  Epis, 
Chvrch  in  PuUney  Y.  SUwari,    663 

See  AoBBncBHT,  7 
Bavkbupt,  &c 
Bbuoxous  Sooibtibb. 

PABTNBRSHIP. 

A  release,  from  two  of  three  partners 
to  the  Uiird,  of  their  interest  in  the 
partnership  effects,  taken  with  ftiU 
knowledge  of,  and  subject  to,  all 
the  equities  existing  between  the 
parties,  is  not  such  a  sale  as  will  de- 
prive a  vendor  of  his  right  of  action 
for  goods  which  he  alleges  the  firm 
have  fraudulently  obtained  ftt>m 
him.     WardY.  WootBmm,         846 

PATBIBNT. 

1.  The  plaintiff  sold  to  the  defendant 
a  horse,  upon  the  agreement  of  the 
latter  to  deliver  to  him  a  good  and 
collectible  note  of  some  third  per- 
son, responsible  for  the  same,  for 
the  sum  of  |200.  The  defendant 
subsequently  sent  to  the  plaintiff  a 
note  made  by  one  P.,  a  stranger  to 
the  plahitiff.  The  plaintiff  took  the 
note  and  laid  it  away,  remarking 
that  he  did  not  know  the  man. 
When  the  note  became  due,  P.  was 
insolvent.  Held  that  the  note  was 
not  received  and  taken  by  the  plain- 
tiff in  absolute  payment  of  the 
price  of  the  horse,  but  as  a  condi- 
tional payment;  and  that  the  note 
proving  to  be  worthless,  the  plain- 
tiff co^d  recover  the  price,  of  the 
defendant,    ^fbrry  v.  Eadley,     192 

See  Ihbubavob  (Livb,)  2,  8,  4. 
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PLANK  B0AB8. 


Where  the  defendant,  after  trayeling 
on  a  plank  road,  with  his  team, 
about  one  hundred  rods,  did,  to 
aroid  the  payment  of  the  legal  toll 
npon  said  road,  with  his  team,  turn 
out  of  such  road  at  a  point  one  mile 
and  twenty  rods  from  the  toll-gate 
thereon,  and  traveled  upon  another 
road  to  a  point  on  the  plank  road 
180  rods  beyond  said  toll-gate,  at 
which  point  he  again  enterwi  upon 
the  plank  road,  and  traveled  thereon 
four  miles ;  Held  that  the  defendant 
bad  incurred  the  penalty  of  five  dol- 
lars prescribed  in  the  18th  section 
of  the  act  relative  to  turnpike  com- 
panies, (1  R,  S.M,)  as  applied  to 
plank  roads  by  the  act  of  1850. 
{Lawsjf  1860,  eh,  71.)  DansviOe 
and  Wayland  Flank  Eoad  Co,  v. 
SvU,  609 

PLANK  BOAD  COMPANIES. 

1.  Where  an  agreement  was  made  by 
a  plank  road  company  with  the  su- 
pervisor and  commissioner  of  high- 
ways of  the  town  of  F.,  by  which 
those  officers  granted  to  the  com- 
pany the  qse  of  a  certain  highway, 
and  the  company,  as  a  compensation 
for  the  privilege,  agreed  to  keep 
such  raad  in  repair,  without  expense 
to  the  town;  and  the  legislature 
subsequently  passed  a  statute  by 
which  the  company  was  authorized 
to  abandon,  and  was  released  from 
the  duty  of  repairing,  any  part  or 
all  of  the  road ;  HM  that  such  stat- 
ute was  not  unconstitutional  and 
void  as  impairing  the  obligation  of 
contracts.  Tke  People  v.  FishkUl 
and  Beekman  Plank  Mood  Co.    446 

2.  The  legislatnre  can  revoke  or  re- 
sume such  an  authority  given  to 
town  ofBcisrs,  at  any  time,  or  confer 
It  upon  other  officers.  So  it  may, 
either  by  its  direct  action,  or  by  au- 
thority conferred  upon  and  exercised 
by  any  designated  agents,  modify 
or  rescind  the  contract,  with  the 
assent  of  the  other  party.  «& 

8.  When  a  plank  road  company,  on 
the  one  hand,  and  the  legislature,  on 
the  other,  consent  to  modify  or  re- 
Bcind  an  agreement  which  the  legis- 
lature had  previously  authorized 
certain  agents  to  make  on  behalf  of 
me  people,  with  the  company,  the 


change  is  to  be  deemed  made  by  the 
consent  of  both  partlee  to  the  con- 
tract. f& 

4.  An  agreement  between  the  super- 
visor and  commissioner  of  highways 
of  a  town,  and  a  plank  road  com- 
pany,  by  which  the  former  grant  to 
the  latter  the  use  of  a  highway,  and 
the  company,  as  a  compensation  for 
such  privilege  agree  to  keep  the 
road  in  repair,  without  expense  to 
the  town,  is  a  valid  contract,  and 
confers  upon  the  plank  road  com- 
pany the  right  to  take  and  use  such 
highway.  %b 

6.  Where  a  statute,  passed  for  the 
special  relief  of  a  plank  road  com- 
pany, discharged  the  company  from 
its  obligation  to  constrhct  a  road,  or 
to  proceed  with  the  work,  beyond 
the  point  then  reached,  and  from 
the  liability  to  a  forfeiture  of  its 
corporate  existence  by  reason  of  a 
failure  to  complete  the  road  *,  ffdd 
that  a  failure  to  construct  the  road 
withm  five  years,  as  requhvd  by  the 
general  statute,  was  waived  by  such 
special  statute,  and  could  not  be  set 
up'  as  a  ground  of  forfeiture.         A 

6.  When  a  corporation,  organized  to 
build  a  turnpike  or  plank  road,  is 
required  by  its  charter  to  cause  its 
road  to  be  laid  out  of  a  certain 
width,  that  is  a  condition  which  the 
corporation  must  perform,  to  entitle 
it  to  a  ccmtinuance  of  its  franchise. 

ib 

7.  The  certificate  of  the  inspectors, 
under  ^  84  of  the  general  plank 
road  act,  is  not  concliuive  upon  the 
state,  in  a  direct  proceeding  against 
a  plank  road  company,  to  test  the 
manner  in  which  the  road  has  been 
constructed ;  so  as  to  estop  the  peo- 
ple trcm.  averring  and  hisisting  upon 
forfeitures  previously  incurred.     %b 

8.  The  legislature  by  the  act  of  April 
16, 1864,  releashig  the  Fishkill  and 
Beekman  Plank  Boad  Company 
from  l^e  construction  of  a  portioi^ 
of  road,  did  not  confirm  the  road 
as  then  constructed,  or  waive  any 
former  acts  or  omissions  otherwke 
fatal  to  the  corporate  existence  of 
the  company.  ik 

9.  Where  a  plank  road  company  cop^ 
structs  its  road  of  a  width  lees  thim 
the  four  rods  required  by  the  geneaal 
plank  load  act,  it  wiU  be  h«ia  to 
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have  &iled  to  comply  with  the  di- 
recUoDs  of  the  law  under  which  it 
was  created,  in  an  essential  particn- 
lar,  and  thus  to  have  broken  one  of 
the  conditions  of  its  corporate  ex- 
istence. %b 

10.  And  the  fiaust  that  the  plank  road 
was  laid  out  upon  an  ancient  high- 
way,  which  was,  in  no  part  of  it,  of 
the  required  width,  famishes  no  ex- 
cuse for  the  omission.  %b 

11.  That  part  of  the  act  of  April  15, 
1854,  which  aathorizes  the  Fishkill 
and  Beekman  Plank  Road  Company 
to  abandon  portions  of  its  road  then 
built,  is  in  conflict  with  section  16 
of  artide  111  of  the  consUtntion  of 
this  state,  and  therefore  invalid. 
And  proceedings  institnted  under 
that  act  will  afford  no  protection  or 
justification  to  the  company,  for  suf- 
fering those  portions  of  its  road  to 
become  impassable.  tb 

12.  Where  the  capital  stock  of  a  plank 
road  company  has  been  reduced,  by 
forfeitures  of  stock,  by  the  company, 
for  the  non-payment  of  calls,  if  pro- 
ceedings to  abandon  portions  of  the 
road,  under  the  general  plank  road 
law,  are  signed  or  consented  to  by 
stockholders  holding  or  represent- 
ing two-thirds  of  the  capital  as  thus 
reduced,  this  is  a  sufficient  compli- 
ance with  the' requisition  of  the 
statute.  %b 

IS.  Where  a  plank  road  company  suf- 
fers portions  of  its  road  to  become 
impassable  and  dangerous,  and 
thereby  Incurs  a  forfeiture  of  its 
charter,  proceedings  subsequently 
taken  and  perfected,  by  the  com- 
pany, for  abandoning  those  portions 
of  the  road,  xmder  the  general  plank 
road  act,  will  not  cure  the  difficulty. 
Nor  will  subsequent  repcurs  have 
that  effect.  ib 

14.  When  a  misuser  of  its  fhmchises 
has  once  been  committed,  by  a  cor- 
poration ;  or  a  breach  of  the  duties 
ei\joined  upon  it  as  a  condition  of  its 
creation  and  continuance,  sufficient 
to  forfeit  its  charter,  has  occurred ; 
mere  subsequent  good  behavior  in 
those  respects  will  not  legally  atone 
for  the  cause  of  forfeiture.  Noth- 
ing but  a  wouw,  by  the  sovereign 
power,  will  relieve  a  corporation 
from  the  coDsequenoee  of  such  acts. 

%b 


15.  Whatever  acts,  on  the  part  of  a 
plankroad  company,  are  wiilfbl,  and 
done  with  an  intention  which  is  con- 
trary to  its  duty,  and  forbidden  by 
its  charier,  are  not  waived  by  the 
6th  section  of  the  act  of  March  28, 
1854,  in  relation  to  plank  roads  Ac, 
whidi  declares  that  no  act  or  omis- 
sion on  the  part  of  any  such  com- 
pany, or  of  its  stockholders  or  offi- 
cers, shall  work  a  forfeiture  of  its 
corporate  power  or  firanchises  unless 
the  same  was  "willftil  and  mali- 
cious." But  mere  negligence,  single 
acts  of  non-feasance,  or  omissions 
proceeding  fi:om  inadvertence  and 
without  design,  are  forgiven  by  the 
legislature,  in  that  statute.  ib 

16.  The  class  of  acts  or  omissions, 
which  the  legislature  intended  to 
pardon,  by  that  section,  were  mere 
acts  of  negligence  and  carelessness 
not  done  in  assertion  of  any  right 
or  privilege,  or  in  denial  of  any  obli- 
gation. «& 

17.  But  in  constructing  its  road  of  a 
less  width  than  the  law  commands, 
and  in  subsequently  abandoning 
portions  thereof  and  allowing  the 
same  to  become  impassable,  without 
legal  justification,  a  plank  road  com- 
pany acts  deliberately,  and  with  de- 
sign to  do  what  it  has  no  right  to 
do— to  disregard  its  duty  and  violate 
its  charter.  These  acts  are  such  as 
are  styled  in  the  statute  "  willful  and 
malicious,"  and  will  consequently 
work  a  forfeiture  of  the  charter.   ^ 

See  Justice  of  thePsacb,  2,  8. 

PLEABma 

1.  Where  a  dedaiuUon,  grounded  upon 
the  breach  of  a  contract  for  the  sale 
and  delivery  of  butter  and  cheese, 
which  was  to  be  paid  for  by  the 
plaintiff  on  delivery,  averred  that  be- 
fore the  time  when  the  delivery  was 
to  be  made,  the  defendant  gave  no- 
tice to  the  plaintiff  that  he  should 
not  fulfill  the  contract,  and  had 
sold  the  property,  and  that  the  plain- 
tiff, relying  on  such  notice,  did  not 
provide  the  f^ds  to  pay  for,  nor 
make  ready  to  receive,  the  property, 
as  he  otherwise  should  have  done ; 
AU  that  the  declaration  was  suffi- 
cient.   CiarkeY,  OrcmdaU,  78 

2.  The  second  count  of  the  same  de< 
claration  averred  that  the  defq^d- 
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•at,  ftp  tlio  pvfpon  of  prarwit- 
teg  the  pkimitr  from  being  tmij 
to  veoeiT«  and  paj  for  the  property, 
hlmtf  end  fraudnlenUy  rcproeopted 
that  he  had  sold  the  aame*  and  that 
thereioro  the  plaintiff  did  not  pro- 
Tide  the  means,  and  was  not  pre- 
pared to  receive  and  pay  for  the 
prepecty  as  he  otherwise  would  have 
besD.  AU  that  this  coont  also  was 
good.  A 

8.  A  oomi^aint  contafaied  ooonts  con- 
fessedly on  contract,  and  well  plead- 
ed; also  a  connt  which  set  forth, 
snbstantially,  that  the  plaintiffi  sold 
and  delivered  to  the  defendant  goods 
to  acertain  amount,  on  a  credit  of 
six  months ;  that  the  defendant  was 
insolrent  at  the  time  of  the  sale,  and 
porchased  the  goods  without  any  in- 
tent to  pay  for  them,  and  with  intent 
to  deftand  the  plaintiA  of  their 
Tahie ;  and  that  by  reason  of  snch 
frand  the  defendant  became  liable 
to  pay  for  said  goods  immediately 
vpoQ  their  delivery^  The  action 
was  brought  before  the  expiration 
of  the  term  of  credit;  and  the  goods 
not  having  been  paid  for,  the  plain- 
tiA demanded  Judgment  for  the 
price  agreed  to  be  |«id,  with  inter- 
est. The  defendant  demurred,  for 
the  joinder  of  improper  causes  of  ac- 
tion in  one  complaint,  and  for  the 
want  of  any  sufficieot  cause  of  ac- 
tion being  set  forth  in  the  Isst 
oount  BM  that  the  complaint  was 
good ;  and  order  oreiiuling  demur- 
rer affirmed.    £oikr,Pa2wur,   662 

4.  EM  aiio,  that  the  cause  of  action 
set  forth  In  the  last  count  of  the 
complaint  was  upon  c(mir€ui ;  that 
fnmd  was  sufficiently  set  forth  to 
Justiiy  a  rescission  of  the  ccmtract ; 
that  no  specific  act  on  the  part  of 
the  plaintiA,  other  than  bringing 
the  action,  was  necessary  to  be 
done,  to  manifest  the  plaintiA*  in- 
tent to  rescind  the  contract;  that 
the  fectsjustified  the  plaintiA  in 
making  thrir  election  to  sue  in  as- 
sumpsit rather  than  tort ;  and  that 
in  nuJdng  such  election  they  did  not 
thereby  ^<^t  the  express  contract, 
but  reUed  on  the  implied  contract  to 
pay,  arising  from  the  delivery,  and 
the  defendant's  possession  of  the 
goods.  ib 

t.  The  vendor,  onrepudiating  the  con- 


tract of  sale,  under  siidi  circiiBistaii!- 
ees,  has  his  election  between  oon- 
tract  and  tort,  in  respect  to  Uw  form 
of  action.  4b 

6.  And  he  may,  if  he  thinks  proper, 
instead  of  setting  out  all  the  fiicts, 
in  his  complaint,  {Mosecute  simply 
for  goods  sold  and  delivered ;  leav- 
ing the  rest  of  the  transaction  to 
come  out  as  a  matter  of  evIdeDce, 
on  the  triaL  sb 


POOR. 

1.  AH  the  power  conllBrred  upon  the 
county  superintendents  of  the  poor 
to  support  and  maintain  the  county 
poor,  must  be  exercised  aooording 
to  the  provisions  of  the  revised  stat- 
utes, ai  iki  totrntypoor-^umsey  <st  at 
such  other  place  as  may  be  provided 
for  that  purpose,  under  the  direc- 
tion  of  the  board  of  supervisors. 
They  have   no   power   to  expend 
money  for  the  Umporary  relief  €f 
the  poor,  or  for  their  support  ebe> 
where  than  at   the  poor-house,  or 
place  provided  for  their  support,  as 
a  substitute  therefor,  under  the  di- 
rection  of  the    supervisors.     I%s 
PecpUexrtL  Durfeew,  CoBDmuHtm- 
en  cf  Bmigraium,  £62 

2.  If  superintendents  of  the  poor  ex- 
pend the  money  of  the  county  for 
the  temporary  relief  of  the  poor, 
elsewhere  than  at  the  poor-house, 
they  cannot  by  mandsmos  compaf 
the  commissioners  of  emigntioD  to 
reimburse  them,  or  the.  country,  ibr 
money  thus  mdawfriUy  expended.  «b 


POSSESSION  OF  PEB80HAL 
PBOPEBTT. 

See  AcnoF,  6, 6. 


POWER. 

1.  Where  the  clahn  of  title  to  real  estate 
is  solely  through  a  power  it  must, 
In  order  to  be  sustainable,  be  proved 
that  such  power  was  duly  executed. 
If  it  is  qualiiied  by  a  condition  pre- 
cedent it  must  appear  that  the  ood- 
dition  wss  performed,  w  the  at- 
tempted exercise  of  it  will  prove  ki- 
effectual   CUvdtmdT,  BoeruMj  26% 


IMDJU. 


689 


2.  A  married  womtn  maj  execute  a 
mortgage  of  lier  own  estate,  imdef  a 
power  reaerred  by  her  in  a  marriage 
•ettlement  executed  prerioua  to  the 
mortgage.    LmeiU  r.  P0B,        622 

PSAOTIOE. 

1«  It  is  immaterial  whether  the  pro- 
oeedings  in  an  action,  subsequent 
to  the  Terdicty  are  in  the  circuit  or 
in  the  special  term.  If  the  record 
is  wrong  in  stating  that  the  drcuit 
court  nuide  the  oiders  and  directed 
hidgment,  Adc.,  it  can  be  amended. 
It  is  not  cause  for  rerersal.  If  the 
practice  was  irregular,  the  remedy 
would  be  by  motion.  Dart  ▼.  Mc- 
Adam,  187 

2.  Where  a  cause  is  referred  to  a  referee, 
who  reports  in  Detvor  of  the  plaintiff, 
but  states  that  before  a  final  Judg- 
ment can  be  entered,  an  aocounti^ 
must  be  had ;  whereupon  an  order 
is  entered,  referring  it  back  to  the 
referee,  to  take  and  state  the  ac- 
count, judgment  cannot  be  entered 
until  the  accounting  has  taken  place. 
Mcitahimy.AJam,  885 

8.  Ifi^while  such  reteence  is  pending, 
the  defendant  procures  Judgment  to 
be  entered  by  the  derk,  in  fiiTor  of 
the  plaintiff,  upon  the  report,  and 
then  appeals  to  the  general  term, 
hia  appeal  wiU  be  dismissed.         ib 

4.  If  he  wishes  to  appeal,  he  should 
wait  until  after  the  accounting  has 
been  had,  and  Judgment  enterd  up- 
on the  report  of  the  referee.  ib 

6.  Where  the  questions  of  ihct  are  of 
such  a  character,  and  the  eiidence 
in  regard  to  most  of  the  questions 
80  conflicting,  that  they  can  only  be 
disposed  of  by  the  finding  of  a  Jury, 
the  court  will  not  interfere  with 
their  verdict  Deurt  y.  FwnMT^ 
Bemk  (U  Bridgtporif  887 

6.  A  party  may,  in  aproper  case,  com- 
bine several  motions  in  one,  and  ask 
to  have  various  defects  remedied  on 
a  single  application.  Thus  a  plain- 
tiff may,  upon  the  same  motion, 
mote  to  strike  out  sham  and  imper- 
tinent matter  from  the  answer,  and 
for  Judgment  on  the  expurgated  an- 
sww  as  frivolous.  1%4  PsopU  v. 
McOimb^r,  682 


be  struck  out  as  sham,  or  irrslevaat ; 
and  what  defeoMs  will  beoverrulea 
as  frivolous.  A 


PUBUO  OFnOSBS. 

Where  a  party  seeks  to  recover  dam- 
ages of  a  public  oflioer,  for  a  neglect 
to  perform  a  duty  impoeed  upon 
him  by  statute,  the  complaint  should 
stete  enough  to  show  a  violation  of 
thedu^.    SmUkY.  Wriffhi,      621 
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BAIL  ROAD  GOICPANIES. 

1.  It  is  wen  settled,  in  this  state,  as  a 

Erinciple  of  the  common  law,  that 
e  who^  negligence  has  contribu- 
ted in  any  essential  degree  to  the 
injury  he  has  sustained,  cannot  main- 
toin  an  action  to  recover  damages 
from  the  other  party  whose  acts  of 
negligence  have  also  contributed  to 
produce  the  injury.  When  negli- 
gence is  the  iasoB,  It  must  be  an  un- 
mixed case.  Ikttimih  v.  T%§  Bv^tk- 
loamA  SiaUJAne  Bail  Boad  Oom- 
pony,  221 

2.  It  should  be  regarded  as  very  litde 
short  of  recklessness  for  any  one  to 
drive  upon  the  track  of  a  rail  road 
without  first  looking,  and  listening, 
to  ascertain  whether  a  moving  loco- 
motive is  near.  P«r  Mabvot,  J.    ib 

8.  Where  the  pbdntiff,  living  about  a 
fourth  of  a  mile  tram  a  rail  road 
track,  and  owning  a  farm  divided  by 
the  track,  left  his  house,  with  a  horse 
and  wagon,  taking  In  his  son  and  a 
servant,  and  drove  along  towards 
the  rail  road,  upon  a  trot,  and  passed 
directly  upon  and  across  the  track, 
without  taking  the  slightest  precau- 
tion to  ascertain  whether  or  not  a 
locomotive  was  approaching;  BM 
that  he  was  guilty  of  great  careless- 
ness and  negligence,  and  that  he 
could  not  recover  damages  of  the 
rail  road  company  for  an  ii\Jury  sus- 
tained by  means  of  a  collision  with 
their  locomotive.  ib 


690 


INDEX. 


4«  ffM  dltOf  Uuit  jsk^&t  Umm  otrcmn- 
ftenoes,  it  was  imniftt^irial  whether 
the  train  was  on  time,  or  behind 
time,  when  the  coUisioa  oodured. 

%b 

6.  Biadfiirlh^,  that  the  question  of 
negligence  on  the  part  of  the  plain- 
tiff was  a  question  of  law  for  the 
Judge  at  the  drcnit ;  and  that  upon 
the  ikcts  proved  be  should  have  non- 
snited  the  plainti£  %b 

•.  When  the  direct  fikct  in  issue  is  es- 
tabliehed  by  undisputed  oTidence, 
and  such  &ct  is  decisiTe  of  the 
cause,  a  question  of  law  is  raised, 
and  the  court  should  decide  it  The 
imy  haye  no  duty  to  peorform.  The 
Issue  of  negligence  comes  within 
this  rule.  %b 

7.  To  authorise  a  recovery  against  a 
raU  road  company,  for  damages 
sustained  by  reason  of  the  neg- 
lect of  its  asentB  to  ring  a  bell, 
or  sound  a  whistle,  when  about  to 
cross  a  trayeled  street  or  road  with 
an  engine,  it  must  appear  that  such 
neglect  was  the  sole  cause  of  the 
damage.  If  the  plaintiff  was  him- 
self guilty  of  negUgence  which  con- 
tributed to  the  injury,  he  cannot  re- 
corer ;  notwithstanding  the  omission 
of  duly  by  the  company.  %b 

8.  In  an  action  against  a  rail  road 
company,  to  recover  damages  sus- 
tained by  the  plaintiff,  while  cross- 
ing the  track,  by  means  of  a  collis- 
ion with  the  defendants'  locomotive, 
it  is  proper  to  charge  the  Jury  that 
if  the  plaintiff  could  have  seen  the 
approaching  train,  by  looking  in  the 
direction  of  it,  before  he  reached 
the  crossing,  and  in  time  to  have 
avoided  the  collision,  his  attempt  to 
cross  was  negligent.  %b 

9.  In  all  cases,  a  rail  road  corporation, 
under  the  provisions  of  the  general 
raU  road  act,  or  of  any  private 
charter,  where  it  does  not  change  or 
affect  rights  of  property,  or  appro- 
priate the  same  and  make  compen- 
sation therefor,  must  cross,  intersect 
or  run  along  streams  and  highways, 
&C.,  at  its  peril  If  it  alters,  changes 
or  a£Ebcts  the  stream,  or  the  road,  it 
must  restore  the  same  to  its  former 
state,  so  that  the  rights  of  third  per- 
sons be  in  no  way  affected  ix\juriou8ly 


1^  audi  change;  or  tlw  oofpontton 
wQl  be  nsponsible  in  damages  for 
any  iq|uiy  sustained  by  reason  of 
such  omission.  J2o6iiuof»  v.  T%€ 
N0W  York  amd  JBrU  BaA  Road  Ok 
612 

10.  Its  liability  does  not  depend  upon 
the  question  of  net^igtnee  or  imsiUa- 
fidnisg.  «6 

11.  The  rule  of  the  UabDity  of  private 
corporations  is  precisely  the  same  as 
that  ralathig  to  individuals.  «6 

12.  An  act  of  the  legislature,  authoris- 
ing a  company  to  construct  a  rail- 
way, does  not  give  to  the  corpora- 
tion any  authority  to  invade  private 
rights,  without  making  Just  compen- 
sation. It  merely  gives  a  franchise^ 
and  the  title  and  rights  of  a  private 
corporation.  It  cannot  confer  upon 
the  corporation  any  exemption  for 
wrongs  done  to  the  ri^ts  of  private 
property.  ib 

18.  Where,  in  an  action  against  a  rail 
road  company,  to  recover  damages 
for  injuries  to  the  plaintiff's  land 
and  buildings,  arising  from  the  over- 
flowing of  a  stream,  caused  by  the 
acts  of  the  defendant,  it  appeared 
that  the  defendant  had,  in  con- 
structing its  road,  excavated  and 
removed  the  banks  of  the  natural 
stream,  in  order  to  conform  the 
ground  to  the  grade  of  the  rail  road, 
tt  was  hdd  that  it  was  proper  for 
the  Judge  to  charge  thejuiy  that  if 
they  should  find,  Ax>m  the  evidence, 
that  the  ii\{ury  and  damage,  to  the 
plaintiff  was  occasioned  by  such  ex- 
cavation and  removal,  and  that  buit 
for  such  excavation  and  removal  the 
injury  and  damage  would  not  have 
occurred,  the  defendant  was  liable. 
In  such  a  case  an  action  lies,  agahist 
the  company.  t6 

14.  In  an  action  against  a  rail  road 
company,  to  recover  damages  for 
wrongly  causing  the  death  of  the 
plaintifib'  intestate,  by  the  negli- 
gence of  its  agents  in  omitting  to 
sound  the  whistle  of  the  locomoUve, 
or  ring  the  bell,  at  a  street-croosing, 
as  required  by  the  statute,  it  was 
proved  that  the  deceased,  while 
driving  his  team  towards  the  rail 
road,  at  the  crossing,  was  told  by  the 
witness  that  the  "can  were  coming ;" 
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fhBt  betuniedUs  head  towaxdi  the 
witness,  and  then  stmck  his  horses 
with  the  lines,  and  went  upon  the 
track,  where  he  was  stmck  by  the 
looomotiye,  and  killed.  JTeZi,  that 
mxm  this  positiTe  testimony,  imez- 
plained  and  imcontradictsd,  the  jns- 
tioe,  at  the  trial,  should  have  non- 
suited the  plaintlfib,  on  the  ground 
of  the  intestate's  own  negligence-, 
and  that  a  yerdict  In  ikvor  of  the 
plalntlA  was  against  the  oTldence, 
and  could  not  be  upheld.  Johhbof, 
J.,  dissented.  Maduy  r.  Tke  New 
York  CMroI  BaU  Road  Co.,     628 


16.  The  rule  of  liability,  in  such 
Is  correctly  stated  in  SktffiMy.  The 
Bocknimr  and  Syractue  BaU  Boad 
Company,  (21  BoiHi.  889.)  4b 

16.  Where  it  was  proved  that  the  per- 
son for  whose  death  by  means  of  a 
collision  the  action  was  brought, 
was  not  a  stranger  at  the  place  in 
que|Btion,  but  was  at  work  there, 
drawing  and  piling  wood,  and  had 
been  so  engaged  the  whole  of  the 
previous  setpon ;  and  that  24  trains 
of  cars  passed  that  point  daily, 
at  fixed  hours ;  it  was  hM  that  it 
was  the  height  of  imprudence  and 
heedlessness  for  him  to  approach 
the  rail  road  track  and  attempt  to 
cross  the  same,  with  his  team,  about 
the  time  a  tndn  was  due,  until  he 
had  ascertained  that  It  was  safe  to 
do  so.  And  that  the  fact  of  there 
being  a  wood-pile  in  the  way  of  his 
seeing  fu  along  the  track,  did  not 
diminish,  in  the  slightest  degree, 
his  duty  to  be  careftil,  but  on  the 
contrary,  imposed  upon  him  the  ob- 
ligation of  sUn  greater  caution.     «b 

17.  In  such  a  case,  a  party  Is  bound  to 
exercise  care  and  diligence,  and 
fbresight  in  proportion  to  the  dan- 
ger to  be  avoided,  and  the  fktal  con- 
sequences invdved  in  his  neglect  ib 


BEGEIVEB. 
8m  Baxks,  &c.  8. 

REDEMPTION  OF  LAND. 

1.  Where  the  land  of  M.  had  beensold 
under  a  Judgment  and  execution  in 
fibvor  of  B.|  and  been  bid  off  l^  H.; 


and  T.  as  the  assignee  and  owner  of 
a  subsequent  Judgment  against  11, 
for  the  .purpose  of  redeeming  the 
premises  fh>m  said  sale,  presented  to 
and  left  with  the  sherifT,  as  evidence 
of  his  title  to  the  Junior  judgment^ 
his  own  affidavit  that  he  was  owner 
and  assignee  thereof,  and  a  paper 
purporting  to  be  an  assignment  of 
the  Judgment,  firom  the  plaintiiBi 
thelein,  to  him,  which  paper  was 
not  verified  by  the  affidavit  of  any 
one;  and  there  was  nothing  In 
T.'s  affidavit  by  which  the  paper 
was  identified  as  the  instrument  un- 
der which  he  claimed  to  own,  and 
hold,  the  Judgment;  BM  that  this 
was  not  the  e^dence  required  by  the 
statute,  from  a  creditor  coming  to 
redeem ;  and  that  the  sheriff  had 
no  power  to  convey  the  tltte  to  the 
premises,  npon  it,  to  T.  JEToSt, 
Thomas,  66 


BEUGIOUS  SOCIETIES. 

1.  Although  a  religious  society,  organ- 
ized under  the  act  of  April  6,  1818, 
is  prohibited  from  selling  its  real 
estate,  except  under  an  o^er  of  the 
chancellor,  or  of  the  court  of  chan* 
eery,  yet  it  may,  without  any  order 
for  that  purpose,  execute  a  mortgage 
upon4t8  land,  to  secure  the  payment 
of  a  debt  Manning  v.  7%$  Mxmtm 
PretbyUrian  Society,  62 

2.  No  one  can  be  both  plaintiff  and  de- 
fendant in  an  action.  A  party  can- 
not have  a  right  of  action  against 
himself  either  as  debtor  or  tort-fea- 
sor. TrwUee^Meih,  Bpis.  Chureh 
ffi  PiittiMy  V.  Aewart,  668 

8.  A  trustee  of  a  religious  society  can- 
not be  sued  by  his  co-trustees,  as  a 
trespasser,  in  respect  to  the  property 
of  the  society,  until  he  has  been  di- 
vested of  his  character  and  authority 
as  trustee.  His  possession  is  the 
possession  of  his  co-trustees,  and  his 
right  equal  to  that  of  the  others,  ib 

4.  A  minority  of  the  trustees  cannot, 
by  any  rule  or  resolution  which  they 
may  adopt,  exclude  one  of  theur 
number,  and  so  divest  him  of  his 
rights  as  to  make  his  subsequent  act 
of  obtaining  possession  of  the  trust 
property  a  tort  A 
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WOMM.  VniiAfiaiOF. 


]|X  an  aet  of  Ui0  legUfttan,  pMMd  in 
IMS,  the  piwidMii  and  trnsten  of 
the  TilUge  of  Borne  were  antborixed 
to  aabacribe  for,  and  hold,  stock  in 
the  0^  C.  and  B.  Ball  Boad  C<Nn- 
r  to  an  amount  not  ezoeeding 
1^,000,  and  to  provide  for  the  pay- 
it  of  snch  ftock  by  iasuing  cor- 
poration bondf.  CoomiMionetiwere 
appointed,  who  wen  empowered  to 
sell  the  bonds,  or  exchange  them  for 
stock  in  the  rail  road.  Bat  it  « 
provided  they  sboold  have  no  power 
to  negotiate,  sell  or  transfer  such 
bonis,  or  create  any  liability,  except 
upon  the  express  omidition  that 
1500,000  shooid  have  been  flxst  sab- 
scribed  by  others  to  the  cH»ital 
stock  of  the  nil  road  company;  and 
that  before  negotiating  or  transfer- 
ring any  of  the  said  bonds  the  com- 
missioDen  shooid  make  and  sub- 
scribe a  eertiflcate,  in  writing,  that 
each  snbocription  of  $600,000  had 
been  actoally  made,  and  that  in 
their  Judgment  and  bdief  the  same 
had  besn  made  in  good  fidth,  and 
by  penons  able  to  pay  their  subscrip- 
tions; which  cerUficate  was  to  be 
filed  with  the  clerk  of  the  rillage. 
The  ooouiissiooeri  baring  made  and 
filed  the  certificate  reqoired  by  the 
act;  JBM,  in  an  action  agidnst  the 
Villsge  of  Bome,  npon  ona  of  the 
bonds  issued  in  pursuance  of  the  act, 
that  the  making  and  filing  of  the 
certificate  by  the  commissionerB,  was 
eMcTMmif  on  the  parties  to  the  suit, 
as  to  the  ibct  stated  in  It ;  and  that 
the  defendants  could  not  go  behind 
the  eertiflcate  and  show  that  in  point 
of  Act  Talid  subscriptions  to  the 
amount  stated  had  not  been  made. 
BmkqfBomgw.  ViBa^ofSomg,eS 


8 

8ALABT« 
Am  CoMavnunoMAL  Law,  1,  2. 

Where  a  promissory  note,  dated  Jan. 
24,18M,  was  made  by  P.,  payable 
to  B.  or  bearer,  w«tik  1IM,  no  time  of 
payment  being  specified,  and  the 
same  was,  within  three  di^  after  I 


its  date,  sold bfB.  to lL.b7T 

it  was  subsequently  transfisrrad  to 
thepbdntiiT;  MM  that  althonieh  the 
note  was  payable  on  demand,  yet 
that  it  was  eiident,  from  the  fictof 
its  bearing  interest,  that  an  immedi- 
ate dem^d  of  payment  waa  not 
contemplated  by  the  parties;  sad 
that  consequently  it  could  not  be 
considered  ss  over  due,  at  the  time 
of  its  transfer  by  B.  so  as  to  render 
claims  against  &.,  then  owned  snd 
held  by  the  maker,  available  ss  a 
M/L-iA     IFsdwT.jPryor,  79 


8HEBIFF. 
As  AnAGHHxn. 


STATUTE. 

St$  ConnmnoaAi.  Law. 

P&Asrx  BoAn  CoMPAxna,  1, 6,  & 


BTATUTOBT  'giUSS. 

In  order  to  sustain  a  Utle  aOeged  to 
have  been  acquired  under  etatokory 
proceedings,  all  tiie  requisite  pre- 
liminariee  must  have  been  adofied, 
and  must  be  proved.  There  is  no 
presumption  in  thdr  &vor,  where  a 
change  of  title  to  reel  estate  is  at- 
tempted to  be  established.  Clise- 
landY,  Botntmf  262 


STOPPAGE  19  TBANBini. 
8m  YavnoB  Asn  PvBCKABBm,  2  to  6. 


TAXES  AND  TAXATION. 

1.  The  act  of  April  12, 1866,  imposing 
a  state  tax  of  a  mill  and  a  quarter 
on  each  dollar  of  the  valuation  of 
real  and  personal  property  taxable 
in  this  state,  (Xotss  cf  1866,  p.  611,) 
was  vilid  and  constitutional  8.  B. 
Stboxo,  J.,  diseented.  Ths  PeopU 
ex  rd,  £urrows  v.  £oard  of  Afper- 
eifon  of  Orange  Cbtmly,  676 

2.  The  direction,  in  Uiat  »ot,  that  the 
mooey  raised  shall  "  be  paid  into 


of  the  ffeMrai  fimdi**  fs  a  rafficieiit 
Btatoment  of  the  city'eit  to  ^fhieh  ik§ 
fasiB  io  he  agpiud,  within  arCli^  7, 
peo.l8<kftheo(iti8titQlioiL  ib 

See  Bamu,  Sbo.  1, 2. 
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benefit  of  the  ddldren  of  the  testa- 
tor's sister,  is  a  trust  not  anthorised 
by  onr,  statutes  of  uses,  and  trqsts, 
and  is  tberelbre  Told;  Beeknum  ▼. 
l%eFeqple,  260 


TENANT  FOB  LIFE. 

1.  The  general  role,  in  ^qnityi  is  that  a 
tenant  for  lifb  most  keep  down  the 
faiterest  of  any  mortgages  upon  the 
life  estate.    MoeO^r.  MfanhaU,  42 

SL  The  ezecator  should  not  make  any 
▼duntaiy  payments  of  Interest  upon 
mortgages  incumbering  property  de- 
Tised  to  an  individual  for  life,  unless 
expressly  directed  to  do  so  in  the 
wilL  ib 


TITLE  TO  LAND. 

8i»  JVSTIOB  OF  THB  pBACB. 
HOBTOAQI,  12  to  14. 

Towv,  2, 


TOWN. 

1.  A  town,  in  its  coiqyoiate  character, 
cannot  maintain  an  action  to  set 
aside  a  contract  made  between  the 
8uper?isor  and.  commissioners  of 
highways  of  the  one  pai^i,  and  a 
plank  road  company  of  the  other 
part»  under  which  the  pfamk  road 
company  claims  possessicm  of  a  pub- 
He  highway  in  the  town.  Toum  qf 
Qakmy.<fiydecmdBoeePhmikSoad 
Cfompamff,  648 

2.  The  title  to  the  lands  over  which  a 
highway  passes,  remains  in  the  re- 
spectiTo  owners,  as  before  the  road 
was  laid  out :  sulject  to  the  right  of 
passage  for  the  public.  ib 

8.  This  lidit  of  passage  does  not  belong 
to,  nor  18  it  in  any  sense  the  prop- 
erty of,  any  particular  town  or  coun- 
ty, but  is  m  the  people  of  the  whole 
state.  4b 


TRUSTS. 

1.  A  bequest  of  a  sum  of  money  in 
trust,  to  purchase  a  turn  for  the 


2.  A  testator,  by  Ids  will,  defvlsed  as 
follows:  "Fourth,  I  give,  defisa 
and  bequeath  all  the  rest  and  residue 
of  my  personal  estate,  and  all  my 
real  estate  which  I  shall  own  or  be 
possessed  of  at  the  time  of  my  devth, 
unto  the  Bight  Beverend  Bishop 
Hughes  of  the  city  of  New  Yorl^ 
m  trust  for  the  use  and  benefit  of 
the  Boman  Catholic  Church  of 'the 
state  of  New  Tork."  AU  that  this 
devise,  prafpcMiing  to  create  an  ez- 
presB  trust,  of  a  nature  more  ezten- 
sive  than  what  is  permitted  by  the 
revised  statutes,  and  without  con- 
taining the  power  to  discriminate, 
and  confine  it  to  the  allowable  pur- 
poses, was  null  and  void.  MeOtmg^ 
▼.  AyoM,  876 

8.  EM  oZfo,  that  the  title  to  the  land 
not  having  been  eftbctually  devised, 
and  the  t^tator  having  died  with« 
out  inheritable  heirs,  It  escheated  to 
the  people  of  this  state,  and  passed 
to  the  plaintiffby  virtue  of  an  actof 
the  legislature,  subsequently  enact- 
ed, releasing  and  granting  the  land 
to  him,  as  escheated  profirty.     ib 

AsChabitabu  Usbb. 
WuA,  8y  4, 5,  fi» 


u 

USUBT. 

Where  P.  applied  to  the  North  Alilen- 
can  Trust  and  Banking  Company, 
for  an  issue  of  stock  to  him^,  as  a 
substitute  for  an  original  subscriber, 
and  thereupon  executed  (with  oth- 
ers) a  mortgage  to  the  company,  for 
the  amount  of  such  stock,  at  its  par 
value;  although  the  market  value 
of  the  stock  &not  exceed  98  per 
cent,  at  the  time  the  mortgage  was 
delivered  and  the  stock  issued,.  Jan- 
uary 4, 1889,  and  the  mortgage  was 
dated,  and  bore  Interest  from,  De- 
cember 8,  1888,  when  P.'s  appHca- 
Uon  was  passed  on  by  the  commit- 
tee; yet  it  was  A«2ct  that  no  usurious 
agteement  could  be  inferred  from 
these  fitcts,  because  there  was  no 
ham    Lea»i»  v.  PsO,  822 
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TXNBOB  AND  PUBOHASBB. 

1.  Wben  a  grantor  bounds  the  land 
which  he  coavejBi  by  the  land  of 
another  penoni  he  doee  not  under- 
take that  the  TiBible  diTincm  fence 
is  upon  the.tme  line,  but  he  leaves 
the  tnie  line  to  be  ascertained. 
^orMrqp  T.  AiMfMy,  196 

%  A  Tendorof  goods  cannot  ezerdse 
the  tight  of  stoppage  fi»  ifwmtu 
after  the  goods  have  been  deUvered 
by  the  curler  to  a  third  person,  on 
the  order  of  the  vendee;  although 
they  have  never  been  delivered  to 
the  vendee  at  the  place  to.  which 
they  were,  at  the  time  of  the  pur- 
chase, ordered  by^him  to  be  sent. 
8.  B.  Stbovg,  p.  J.,  dissented. 
AsMMi  V.  Wk$0Ur,  e58 

8,  A  vendor  has  the  right  to  stop 
goods  sold  by  him,  where  he  dis- 
covers the  vendee  to  be  insolvent, 
at  any  thne  while  the  goods  are 

4.  The  iraoi^tiis  dontinnes  nntil  the 
goods  reach  the  place  of  destination ; 
unless  sooner  terminated  by  the  act 
of  the  vendee.  •& 

6.  A  delivery  of  the  goods,  or  a  part 
of  them,  to  the  vendee,  or  a  delivery 
to  his  agent  or  to  a  ftoMAjfeb  purcha- 
ser firom  him,  terminates  the  right  of 
the  vendor'  of  the  goods  to  stop 
them.  A 

6.  The  moment  the  goods  come  to  the 
possession  of  the  vendee,  without 
ftand,  the  transitns  is  at  an  end.  A 

MOBTGAGB,  18. 

PLiAnnra,  8,  4, 5,  6. 


VEBBIOT, 

1.  Where  the  questions  of  Ikct  are  of 
such  a  character,  and  the  evidence 
in  regard  to  most  of  the  questions 
so  coniaicUng,  that  diey  can  only  be 
disposed  of  by  the  finding  of  a  Jury, 
the  court  will  not  interfere  with 
their  verdict  Diart  v.  Farm^ra* 
JBankai  Bridgeport,  887 


2.  A  verdict  shoiild  not  be  set  aaUa, 
merely  because  the  court  would  have 
come  to  a  dlfibrent  conclusion  tsom. 
that  of  the  jury,  on  the  force  and 
weight  of  the  testimony.  Jfedby 
V.  New  York  CmMLRaAB/ood  Gk, 


w 

WAIVEB. 
8m  AaBiBxsn,  4,  H 

WILL. 

1  JBtmiOion, 

1.  The  law,  in  regard  to  the  execotian 
of  wUls,  remains  ss  it  is  in  England 
and  as  it  was  in  this  state  hefote 
the  revision  of  1880 ;  except  that  a 
subscription  at  the  end  of  the  will 
is  substituted  for  a  signing,  and 
provision  made  for  acknowledging 
and  publishing  the  will,  and  the 
number  of  idtnesses  is  reduced 
from  three  to  two.  No  other  alter- 
ation was  intended  by  the  legisla- 
ture, at  the  time  of  the  revision. 
BMhb  v.  Oorjfa,  666 

2.  Accordingly,  where  the  testator  had 
received  an  iK\ttU7)  which  made  it 
difficult  for  him  to  hold  a  pen— his 
fingers  being  partially  paralysed, 
and  another  person  signed  his  (the 
testator'8}'name  to  his  wiU  at  the 
testator's  request,  and  in  his  pras- 
enee;  after  which  the  testator  so- 
knowledged  the  signature  to  be  his, 
and  declared  the  instrument  to  be 
Ids  last  will  and  testsment,  and  re- 
quested two  persons  to  sign  it  as 
witnesses;  JBm  that  this  was  a  val- 
id execution  of  the  will.  ib 

2.  ChnsirucUon  cmd  vtMUty, 

8.  A  testator,  by  a  codicU  to  his  wifl, 
dated  Hay  12, 1888,  made  the  f<d- 
lowing bequests:  "After  the  expl- 
hitibn  often  years,  or  sooner,  if  my 
ezectttofs  find  there  will  be  sufll- 
dent  ftmds,  I  would  wish  a  public 
dispensaiy  as  in  New  York,  on  a 
similar  plan,  for  indigent  persons, 
both  sick  and  lame,  to  be  attended 
a  physician  to  be  elected  to  the 
it,  at  their  own  homes. 


QTDXZ. 
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tad  abo  daStf  at  the  dispeniury. 
My  exectitoTB  to  oonsvlt  Jodicions 
men  in  Albany,  respecting  the  laine^ 
and  ftrndfl  enongh  to  carry  on  the 
bnflding  and  yterly  ezpenaes.  And 
flhonM  there  be  any  overploB,  my 
ezecutOTB,  within  fifteen  yean,  may 
give  it  to  any  other  charitable  soci- 
ety or  societies  for  lelieTing  the 
ifiiomfortless  and  indigent  they  shall 
select***  It  is  my  win  that  my 
executors  have  a  discretionary  pow- 
<Mr,  or  a  mi^rity  of  them,  within 
fifteen  years  after  my  decease,  to 
pay  over  what  remains  after  all  leg- 
acies paid,  the  residue  and  remain- 
der of  moneys  arising  from  my 
Worldly  goods  and  efiects  to  such 
Charitable  societies  for  indigent  and 
respectable  persons,  especially  fe- 
males and  orphans,  as  they  in  their 
discretion  shall  think  of."  By  an- 
other  codicil,  execnted  October  18, 
1888,  before  any  money  was  appro- 
priated for  the  establishment  of  a 
dispensary,  as  prorided  for  in  the 
first  codicil,  the  testator  gave  to  his 
executors,  in  trust,  the  sum  of 
il9,000,  to  be  appropriated  in  their 
discretion  to  certain  societies ;  add- 
ing—" But  should  my  executors  be 
of  the  opinion,  at  any  time,  that  any 
or  either  of  said  societies  do  not 
merit  the  provision  aforesaid,  for 
their  benefit,  dDc.,  then  I  direct  that 
the  moneys  then  remaining  unpaid 
shaU  be  withheld,  and  that  they 
shall  pay  and  apply  the  same  to  any 
other  charitable  society  or  societies, 
incorporated  or  not,  which  my  said 
executors  shall  in  their  discretion 
think  proper,"  dDc.  The  societies 
mentioned  by  the  testator  .were  not 
tn  existence  at  the  time  of  his  death. 
Mdd,  1.  That  it  was  the  intention 
of  the  testator  to  provide  the  means 
to  erect  and  establish  a  dispensary 
for  indigent  persons;  that  the  terms 
used  by  him  in  expressing  that  inten- 
tion necessarily  implied  a  direction 
to  purchase  land  on  which  to  erect 
a  building ;  and  that  his  estate  was 
given  to  his  executors  for  the  pur- 
pose thus  indicated.  2.  That  this 
bequest,  to  be  eflbctual,  imposed 
the  necessity  of  creating  a  trust  in 
lands,  of  a  nature  prohibited  by  the 
statute  of  uses  and  trusts,  and  was 
therefore  null  and  void.  8^  That 
the  bequest  of  any  possibM  stlrplus 
which  might  remain  after  establish- 
ing the  dispensary,  was  also  void, 
for  tbe  reason  that  it  was  utterly 


impossible  to  ascertain  the  amount 
of  that  surplus,  except  by  the  actual 
execution  of  ibe  prior  purpose  of 
the  testator  respecting  Uie  dispen- 
sary, which  pmpose  could  not  be 
earned  out.  4.  That  the  bequest 
for  the  establishment  of  the  dispen- 
sary could  not  be  sustained  on  the 
ground  of  its  being  a  bequest  for  a 
charitable  and  pious  use.  6.  That 
the  executors  having  renounced,  the 
trust  relative  to  the  dispensary  fldl- 
ed ;  and  that  it  could  not  be  carried 
into  effect  upon  the  doctrine  of  ex- 
ecuting wills  ey  prei;  no  court  In 
this  state  having  the  right  to  exer- 
cise the  ey  pre$  power,  by  framing  a 
scheme  to  carry  out  a  radically  Im- 
perfect and  indefinite  execution. 
That  it  consequently  followed  that, 
as  to  such  portion  of  the  estate  of 
the  testator  as  was  involved  in  that 
bequest,  he  died  intestate.  And 
ftirther,  that  such  portion  did  not 
lUl  into  the  residue,  and  did  not 
pass  by  the  disposition  of  the  over- 
plus, on  the  supposition  that  such 
disposition  was  legal  and  could  be 
upheld ;  but  went  to  the  next  of  • 
Un.    BUhmcmy.Th$P0opU,    260 

4.  By  the  oodidl,  execnted  October  18, 
1888,  the  testator  bequeathed  to  his 
executors,  in  trust,  all  the  residue 
of  his  estate,  to  pay  and  apply  the 
same  in  such  sums,  and  at  such 
time  and  times,  as  they  should 
think  fit,  to  one  or  more  societies, 
for  the  support  of  indigent  respect- 
able persons^ ''  hereby  intending  to 
give  to  my  ^Decntors  full  discretion- 
ary power  as  to  the  disposition  of 
the  same,  but  so  that  the  same  shall 
be  applied  tooljects  of  charity." 
HM,  1.  That  this,  being  a  bequest 
for  a  general  indefinite  charitable 
parpoee,  without  fixing  itself  upon 
any  particular  object,  was  void,  and 
the  estate  went  to  the  next  of  kin. 
2.  That  it  was  the  will  of  the  testa- 
tor that  the  persons  named  by  him 
should  be  the  almoners  of  his  boun- 
ty ;  and  they  having  leftised  to  ac- 
cept the  trust,  this  bequest  ftiled, 
and  the  will  could  not  be  executed 
by  the  exercise  of  the  ty  pm  power, 
by  framing  a  scheme  for  the  cnarity , 
or  by  any  other  process.  8.  That 
this  provision  in  the  codicil  could 
not  be  regarded  as  a  series  of  be- 
quests to  the  societies  indicated,  for 
charitable  purposes,  and  payment 
thereof   be    decreed.      That    the 
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or  tte  cuenlsn,  whieh 
Ui#  gWMnl  iiid«Aiiito 
)  pvrpoM  looditj  and  pre- 
eUon,  by  poinikiiig  out  the  oljacts 
of  duirity,  wia  goMMid  wnild  iwt- 
cr  te  eBMciMd.  ti 


6.  A  tottotor,  by  Ui  will,  gme  his 
hooMhold  tenitare,  watches,  i^ete, 
booki,  Ae.  to  his  two  sons.  8.  end 
O.,  to  be  eqully  divided  between 
then.  He  also  0sve  and  bequeathed 
to  them  thesom^tf  t^,000,  to  be 
eqoally  divided  between  thcDL  Bab- 
seqaently,  by  a  codidl,  the  testator, 
instead  of  the  said  derise  and  be- 
^piest  to  G.,  to  snd  fer  his  own  use 
9Sb$ohiUAyt  gave,  devised  and  be- 
qaeathed  that  portion  of  hfe  estate 
mentioned  in  his  will  as  the  share 
intended  to  be  givan  to  0.,  to  H.  and 
B.,  two  of  his  eaucntois,  m  inut 
"to  nosive  the  rsnts,  issoes  and 
profits,  and  interast  thereof,  from 
time  to  time,  and  after  paymeat  of 
the  neosssaiy  ehatigsa  and  expenses, 
to  apply  the  asms  towards  the  sap- 
pwt  anid  maintenanoe  of  the  said 
O.  and  in  sneh  a  way  as  to  be  for- 
•vor  oiaat  and  diaoliar«d  of  and 
from  aU  debts  now  by  him  owing  or 
heraaller  to  be  oontiacted,  and  fhMB 
all  assignments,  mortgages  or  in- 
cmnbrsnoea  thereof  by  him  to  be 
made"  during  his  life.  "And  in 
ftirther  trost  frnm  and  immediately 
after  thedeathof  the  said  0.  tooon- 
vey  and  distribato  the  said  portion 
of  my  eatato  to  and  among  his  widow 
and  issoe,  if  any,  in  equal  propor- 
tion, share  and  share  alike;  and  if 
there  should  be  no  widow  or  issue 
then  living,  then  in  trust  to  convey 
and  distribato  the  same  to  and 
among  my  h^rs  and  next  of  kin. 
And  it  shall  and  may  be  UwAil  for 
the  said  trastees,  and  the  survivor 
of  them,  at  any  time  daring  the  life 
of  the  said  Ck  to  grants  baigain,  sell 
and  dispose  of  ttie  portion  of  my 
estato,  or  any  part  thereof,  so  do- 
vised  to  them  in  trust,  at  public  or 
private  sale,  Ae.,  and  to  reinvest 
the  proceeds  thereof,  and  to  change 
the  investment,  from  time  to  time ; 
the  rents,  issues,  profits  and  interest 
thereof  to  be  applied  as  aforesaid," 
Ac.  ITtfUthat  the  testator  intended, 
by  the  codicil,  to  devise  to  the 
trustees  the  whole  share  or  portion 
Of  his  estato  given  by  the  will  di- 
rectly  to  0.,  as  weU  the  |10,000 
lega^,  as  his  share  of  the  house- 1 


ho&d  flindtars,  plato,  dcc^yaad  of  the 
rssiduaiy  estate.     Gmet  v.  Bmt- 

871 


6.  And  that  it  would  be  inconsisteDi 
with  the  principal  apparent  object 
of  the  testator  in  maUng  the  codi- 
dl, to  give  the  words  employed 
therein  a  oonstructioa  wnich  would 
confine  the  devise  in  trust  to  O.'s 
share  of  the  residuary  estato,  and 
leave  the  $10,000  to  be  seised  for 
his  debts.    Ixobahaii,  J.,  dissented. 

4h 

7.  A  testator,  by  the  sixth,  seventh 
and  eighth  clauses  of  his  will,  which 
was  dated  November  80, 1826,  de- 
vised as  follows:  ''Siaik.  I  give 
and  beqosath  all  the  rest  and  resi- 
dne  of  my  real  and  personal  estate, 
after  paymeat  of  my  debts,  wherever 
the  same  may  be  situated,  to  the 
ohydrsn  of  my  said  daughien,  Lydia 
Azm  and  Ifaria,  to  be  equally  di- 
vided between  them  as  they  re^eci- 
ively  arrive  at  the  age  of  21  yean. 
Smmdk,  I  give  to  my  executon  tiie 
possessiim,  management,  contnd  sod 
disposition  of  my  real  and  peraoosl 
estato  last  mentioned,  bequeathed 
and  devised  to  the  children  of  my 
said  daughters  as  sixthly  above  men- 
tioned, irith  power  to  lease  the  real 
estato  in  such  manner  as  my  ex- 
ecutors may  think  proper  during 
the  minority  of  my  said  children. 
SighiK  I  authorize  and  require  my 
executors,  fh>m  time  to  time,  to 
make  such  advances  of  money  or 
property  to  my  said  daugfatera,  or 
either  of  them,  for  their  comfortable 
support,  and  for  the  education  of 
their  said  children,  as  th^  circus^ 
stances  may  frxHn  time  to  time  re- 
quire and  as  to  my  executors  may 
seem  discreet;  and  payment  made 
to  my  said  daughters,  and  their  re- 
ceipte  for  money  or  property  shall 
be  good  discharges  for  my  execu- 
tors therefor."  By  a  codicil,  execu- 
ted January  28, 1B31,  reciting  thai 
by  his  wiU  he  bad  not  given  Ms  ex- 
ecutors power  to  sell  his  real  estate, 
and  that  he  had  thought  it  proper 
to  supply  that  and  some  other  de- 
fects and  omissions  in  his  will,  anl 
to  make  some  other  additions  there- 
to, the  testetor  gave  unto  his  execu- 
tors Aill  power  to  sell,  dispose  of, 
and  convey  certain  real  estate  there- 
in particularly  described,  at  discre- 
tion, in  M  or  otherwise,  dbc.  "  the 


inoome  ariiAog  fttmi  sales  to  be  put 
Cfot  a4  Interestj  except  such  parts  as 
my  executors  may  need  for  the  pur- 
poses mentioned  m  my  last  wffl,  and 
to  be  equally  dirlded  amcmg  the 
children  of  my  said  danghten,  ao* 
Oordhiff  to  the  disposition  made  in 
my  said  win."  The  testator  died 
Febraarr  17, 1881.  His  danghters 
had  each  three  children  llTing  at 
the  time  of  his  death,  and  after  his 
death  one  of  such  danghters  ga^e 
birth  to  three  other  children.  AH 
the  grandchildren  were  still  alive. 
In  an  action  for  the  partition  of  a 
part  of  the  real  estate  which  was 
not  authorised  to  be  sold  by  the  ex- 
ecutors ;  Sdd,  1.  That  the  will  vested 
in  the  devisees  a  present  estate  in 
fee  in  the  premises  in  question. 
2.  That  there  was  neither  in  ffect 
nor  in  law  any  snspension  of  di- 
vision. 8.  That  if  there  was  a  sus- 
pension of  division,  such  snspension 
did  not  prevent  alienation,  nor  avoid 
the  win.  4.  That  if  the  second  part 
of  the  sixth  danse  in  the  wiU  was 
void,  it  oonld  be  separated  from  the 
other,  and  the  vaUd  part  be  permit- 
ted to  stand.  6.  That  the  estate, 
under  the  win,  vested  immediately 
on  the  death  of  the  testator,  and 
that  only  those  grandchildren  in 
being  at  his  death  took  an  interest 
in  the  estate.  6.  That  the  vaUdity 
of  the  sixth  clause  of  the  wiU,  sofiur 
as  the  land  sought  to  be  partitioned 
was  concerned,  was  not  affiMted  by 
the  validity  or  invalidify  of  any 
other  danse  of  the  wiU  or  oodidL 
BocKxs,  X,  dissented.  DoMeday 
V.  NewUm,  481 

8.  A  testator,  by  his  wffl,  executed  in 
1848,  devised  his  homestead  fkrm  to 
his  son  0.,  in  fee.  By  subsequent 
provisions,  he  directed  that  his  wife 
should  "  be  in  fuU  possession"  of  this 
&im  untU  0.  became  of  age ;  pro- 
vided she  kept  and  schooled  the  said 
0.  and  a  daughter  of  the  testator, 
named  Hannah.  The  testator  also 
directed  that  if  his  wife  desired  % 
the  said  turn  might  be  leased  ont 
untno.  became  of  age;  and  in  that 
case  the  widow  m^ht  keep  the 
house,  and  such  part  of  the  turn  as 
she  saw  fit,  until  O.'s  mi4<'>^^  i  P^^ 
vided  she  remained  unmarried.  If 
C.  died  before  he  became  of  age, 
then  the  testator  directed  that  the 
widow  should  remain  in  possession 
of  the  flurm  as  long  as  she  continued 
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mmanied.  Tli^widmirMdlBD»- 
oember,  1849,  not  having  manied 
again.  C.  survived  her,  and  dM  in 
September,  1868,  under  age.  BM 
that  the  lilis  estate  of  the  vridow,  In 
the  homestead  ihrm,  which  was  to 
take  e£bct  only  in  case  of  her  Sur- 
viving C.  never  vested  In  her;  itnd 
at  the  time  of  her  death  she  had  on- 
ly the  right  to  the  possession  of  the 
lands  untn  the  day  when  0.  should 
beoomeofage;  which  was  merely  a 
tena  of  yean.    Bapakf$  ▼.  JSapoiyv, 
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9.  JETsU  <to,  that  the  testator^  diugh- 
ter  Hannah  took  no  interest  or  estate 
whatever ;  and  therefore  at  the  death 
of  the  widow,  in  December,  1849, 0. 
acquired  a  perfect  tlUe  to  the  homo- 
stead  fltrm,  and  became  entlQed  to 
the  rent  which  became  due  and  was 
coHected  hi  April,  1860.  That  it 
was  not  a  case  for  apportlODment ; 
the  provisions  of  the  revised  statutes 
(1  JB.  8,  747,^  22)  extending  only 
to  the  case  of  a  demise  by  a  tenant 
forUfo.  4b 

10.  The  win  also  contained  the  fottow- 
ing  clause:  "My  Wffl  is  that  the 
stock,  and  every  thing  remain  on  the 
&rm  and  in  ftiU  pMsession  of  my 
wife,  untn  my  son  0.  becomes  of 
age.*'  If  she  wished  the  fttrm  to  be 
hSred  out,  however,  then  such  part 
of  the  stock  as  she'wished,  or  should 
select,  was  to  be  left  in  her  possess- 
ion. ffM  that  hay,  grain,  provis- 
ions and  other  articles,  of  which  the 
use  was  consumption,  as  weU  as 
horses,  cattle,  fiuming  tools,  and  aU 
other  personal  property  of  every  de- 
scription, on  the  fturm,  passed  by  this 
bequest.  And  that  in  such  a  case 
the  rule  is  weU  settled  that  the  wliole 
must  be  sdd,  and  the  interest,  only, 
can  be  ei\J<^ed  by  the  legatee  for 
life  or  a  limited  term.  %b 

11.  By  the  fourth  danse  of  the  will, 
the  testator  gave  to  his  daughter 
Hannah  a  limn  whidi  at  the  time  of 
his  death  was  sulject  to  a  mortgage, 
given  by  him  for  the  purchase  mon- 
ey, on  which  there  was  due  about 
$4000.  Bdd,  that  in  the  absence 
of  any  thing  in  the  wffl  amounting 
to  a  direction  that  such  mortgage 
should  be  otherwise  paid— except 
the  words  "  I  order  my  executors  to 
pay  an  my  Just  debts  and  foneral 
charges"— the  devisee  must  satisfy 
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^  jt,  hatnU;  ort  qf  her 
•m  iHuiMij,  wlUMNifc  rwwtlwfl  to 


U.  AUfllM,tlMit]iBin«uiingort]ia 
wwds  of  foeh  d0fii0beliig  fluffiefent. 
It  plaliiy  pwol  ofidflDoe  in  ngwd  to 
ttie  CQnditioa  of  the  testfttoeB  pro|K- 
erty,  lad  hit  flunilj,  ti  the  time  of 
Ue  deeth,  end  of  Ue  Intentkm  to 
VKf  off  the  mortgage  dving  his 
oMme  end  to  Imto  the  turn  to  his 
daoghtw  miacumbeied,  wis  intd- 
minible.  %b 

11 A  itililor,  after  deriring  tohls  wilb 
Ibr  life  oertefai  pramlses  known  as 
"  the  MaaBloo  House,"  and  an  the 
nnlB,  Issoes  and  proAts  thefoof ,  di- 
noted  that  all  the  test  and  nsldoe 
of  Us  penooal  estate,  not  before 
1  of,  be  applied  in  payment 
of  his  debts  and  liabilities  (exoeptp 
Ing  woA  as  wete  seeored  hy  mort- 


gage npon  his  dwelling  hoose,) 
that  the  rsnalnder  of  his  debts 


and  above  what  coold  be  paid  there- 
by, should  be  and  nmain  a  chsfge 
npon  his  said  llansion  House  prop- 
er^, to  be  paid  theitifhNn  after 
theHfe  satate  of  his  wife  therein ; 
and  fcr  that  purpose  he  empowerfd 
his  ezeootors,  If  praetioable,  to  de- 
fer the  paying  of  any  existing  mort- 
gage on  said  Mansion  Hoose  during 
the  UfeUme  of  his  wife,  or  to  make 
%  loan  or  loans  for  the  payment  of 
the  same,  and  to  seeure  said  loan  or 
loans  by  mortgage  on  said  premises, 
to  be  paid  therefrom  after  the  de- 
cease of  Us  wife.  The  amount  of 
the  mortgages  upon  the  Mansion 
House,  at  the  testators  death,  was 
about  112,000.  This  was  the  only 
real  estate  which  passed  to  the  re- 
maindermen under  the  wHl,  and  the 
net  annual  income  from  it  was  about 
14000.  AU,  that  the  testator  did 
not  intsnd  that  his  executorsshould 
provide  fer.the  payment  of  the  in- 
terest upon  the  mortgages  on  the 
Mailsion  Hoose;  the  langilage  em- 
ployed  having  reference  to  the  re- 
mainder of  the  debts,  tIs  :  the  prin- 
cipal, and  not  the  interest  to  accrue 
after  the  testators  d^aih.  JtoM^v. 
IforulaS,  42 
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L  Of  being  the  owner  of  ceiiam 
gimin,  at  W.,  and  being  indebted  to 
the  plaintiff  and  others,  on  the  14th 
of  September,  1854,  entered  into  an 
arrangement  with  the  defendants, 
by  wuch  the  latter  agreed  to  make 
some  advances  for  Q.,  trsnsport  the 
grain  to  Albany,  sell  it  there,  leim- 
buise  themselves  out  of  the  proceeds, 
and  pay  over  the  residue  to  the 
pUlntiff  ss  a  creditor  of  Q.  The 
plaintiff  was  not  a  party  to  the  ar- 
rangemoit,  nor  cognisant  of  it  until 
some  time  afterwards.  The  defend- 
ants sold  the  grain  and  appropriated 
the  proceeds  pursuant  to  the  ar- 
rangement, except  that  they  feiled 
to  pay  ihe  residue  to  the  plaintiff 
ffJi  that  in  an  action  by  the  plam- 
tii",  to  recover  so  much  of  the  money 
as  was  to  be  pidd  otot  to  him,  4. 
was  a  competent  witness  for  the 
plaintiff,  independent  of  the  statute 
allowing  the  assignor  of  a  demsnd 
to  be  a  witness  for  the  asngnee. 

2.  TcentKle  a  defiendant  to  the  privi- 
lege of  being  examined  as  a  witnem 
in  his  own  behalf,  on  the  ground 
that  the  assignor  of  the  demand 
sued  on  has  iMen  examined  against 
him,  the  asrignment  must  be  one 
that  passes  the  cause  of  action— an 
eflfective  assignment,  withovt  which 
the  suit  woidd  have  to  be  brought 
in  tile  name  of  the  assignor.         ib 

8.  Where,  In  an  action  agslut  three, 
for  the  recovery  of  personal  proper- 
ty, it  appears  that  there  is  no  isnie 
iuTolving  any  thing  pereontl  to 
either  one  of  the  defendants,  but  the 
only  defense  made  is  a  Joint  defense, 
the  defendants  Cannot  be  witnesses 
for  each  other.    Waird  ▼.  Woodbwni^ 

4i  It  would  be  an  idle  ceremony 
to  swear  defendants  as  witnesses, 
where  It  i^pears  from  the  pleadhigs 
that  neither  of  them  can  be  allowed 
to  testier  to  any  matter  in  issue  in 
the  cause.    Per  Ivobaham,  J.      «& 


fetm  OF  toLton  twiNTT  skTkir. 
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